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FETITION FOR (ORIT OF CERTIORART

INTRODUCTTON *

After +he agpeliant was fried and conuicked of murder in
violotion of Miss. Code Ann. 47-3-1a, he filed a timely agpeal,
o rehearing, oo wxrit of certiorari |, and an application 15 leave in
which +he ottorney ﬂwm;mmg argue,d that +he +rial court erred
by rereting the defendant’s ‘accidental defense .

The oA, and the Mississippi Supreme Court both held that +he
friad OcHemuj woas the one legally incorrect. Onee the high Courts
hod held +hat +he trial court wos correct in i+s rejection of +he
accidental defense the appellant filed another prose application o
leawe tn which he sided with the seueral courts previous ralings
which had directly rendered +he rial attorney’s accidental deféns{
(ega“ i incorrect, cohich in furn meant thet the frial afferney was
consfitutional 1neffactive ot the plea. stage in which he aduised +he
appellant fo rgect the mansloughter plea., because the State would
houe. fo prove he mfenﬁonaljlg shot +he uickim or he couldn't

be foun gullty of murder.

On +he second opplication fo leave the Mississipel Supreme. Court
heard arquments from the oppellant and the appeliees. In part, the.
aperliees argued in heir “response to application for leave fo proceed
in post-conuittion relief ” thod the application should be denied
because the appellont relied only on his own affidouit. The agpellant
position fo their argument was that his daim of error was supported
by the trial +ranseript, the frial courts reection of +the acidental
defense., and both higher courts ruling on that issue . The Mississippi
Supreme Court rejec ed the appellee’s arqument and granted the leave.,

On leaue 4o +he trial count, the appelfant presented his PCR in
which his sole claim was Hhat %{L tial aHorney woas ineffective
doing the ples. phase of the case. He uxnt on o stadte. that he had
don& ewerything an illterate pro se pefitioner could do o obfain an
offidauit from 2?»& Stete’s atormey and the trial ottorney whs was



more than likely incarcerated himse. I which inmnatefo inmete
calls and mailing is prohibited by MDOC policy.

For MASONS un_known, the +rial court appl?ed the prgud[c&
prong of Strickland +o Hhe oudcome of +he trial roather than the
outcome of the plea. Tt opears from the Hrial courts order that
the frial court had not properly familiarized dself with the case .
Tn fact, the CoA rendered all +he (ssues that they address of +he
trial court fo be ervrors and +hey totally 19nored E\L uestion of
whether the frial court erred bcj applying Strickland fo +he trial
rather than the plea phase..

On direct appeal the appellees presented the same argument
that had been regected by Wm;‘wgipp} Supre me. Courﬁr?)n '3
application fo leaue. The (oA accepted the appellers argument
despHe the fact that it had been collateral estoppal by the Mississigpi
Supreme Courts rgjction of the same [egal argument.

This case has rendered more {egal uestions Hnn answers Since
+he granting of +he agplication fo leaue. Where on application +o
lear only one guestion woos presented s Whather the triel attorney
constihhional ineffective do}ng the plea phase. ?



REASON TO GRANT THE (ORIT

| REASON oNE
The (oA has decided +he case in contlict wrth seueral lines of case. laws.

The oﬂod lees had arguw/ in their r'responsa fo aﬁ)/icrdwbn for
leaw o procerd in post-conuiction relief” p-2 paral, ” Here are No
affidouits provided fo support these factual claims, other than +he
prttioner's . A pefitioners affidavit is insaffient h)usﬁfg or require.
an Quidemtiargj henf'mg " See, Lindsay v. State, 120 So. 2d 182,184 (Miss. 958,
The oppelices”went on 4o stode, “Fha peditioner here has not proided
affidavits from his ottorney, or from angone ese. beside himself
the rﬁdfhoner alleging only +hat his aftorney may be tn prisen. The
court has ot beers providéd affidavits or o” summary of proposed
feshimony of witnesses. The pefitioner has therefor® failed 4o pake
o prima focie Showing of his claim. See, HNS)«'CH v. Sfate, B6Y So. 24
283, 285 (Miss. (4. App. 2003).

In +he lant's “rebuttal brief” 1o the appeliees aboue res;
he pointed ax’rﬁ/m Supreme. Court that his claim of otorney W
(s supporﬁd primary bg the +rial records , previous court decisions in
this couse and Mississippi lowss . The petitioner did attempt fo Secure,
other affidauits, but is limited fo his movement because he is Incar-
cerated, which is ali the more reason fo grant tha application and
oppoint this indigent petitioner an afferney under a9-(s-is, so he
may haue o “meaningful opportuniy to be heard " and secure
witiesses fo proue he factual issae of his caim,”'p. 2 paral of
appellants application fo lease “rebuttal brief

\/h&_ Supmm% Court réJ(’de Hhe appelleds ‘eﬁaf afgumerr? and qranted the leavs |
A) Kewis ¢ Pagel, 112 So. 3d lez, 115, TPZ3 (Miss. 2018) stades: " The
dodrine of he law of +he ese (S simular fo thet of former QdJ‘udi(a:{'ion
relates entirely Ao questions of laco, and is confined 1n is operotion o
_Subseclu‘enjr proceedings in fhe case . Whatewer js established os the corﬂrou'.nj
legal rule O‘r dQUSII.Oﬂ, b&“‘wb&ﬂ ‘H’)f. same. Papﬁes iN 'Hﬁ same Cose. COﬁ{‘;ﬂu&S
o be the law of the tase, so iong as therd is a similariy of acts. This
prin(}zpla LUPresses the. practice of courts gonem(hj o m?us.c > e

what has Pr{UI‘OL(Slkj been decided. TFis foanded on pablic poliey and the
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inferest of orderlcj and consistent judiciai procedum,. See, Moeller u.
Am. C‘euomm%?e, and lucb. Ins. C‘o.J“il'Z Se. 2d QSE}IQ(‘,O (Miss. Too).

The oA had pefore + the exact same argument before 11 thak the.
Mississiper Supreme. Court pad before it on +ha application fo leaie..,
l\lo{ﬁmg (hpng\d ﬁyu{{ort, -Hw, COA's a[ﬁrma{\&m WAS an error in louw
and contrary fo lewois and e line. of case laws.

B) The CoA's ruling s alsoin conflict with Hymes v State, 703 So.2d 2.58,
20 (Miss. 1997) and its line of cases which has held +hod a grant of
[equl s a préma facie case of Hhe p@‘"zjnoner's claim.

¢.) The CoA's ruling (5 10 'Conf/(cf woth Mayor and Beard of Alderman , City
of Ocean Springs . F}omebm(d(’rs fissociation of Mississippi , Tne, &t al. 432
So. 2d 44, 52 (% 6 (Miss. 2oow) pohich bas heid "The doctrine of coilaterad
estoppal serues a dual purpese., TF protects litgants from the burden of
relitigading an identical issue coith same party or his privy “ard " it
promates :)Twlz({r.d econemy by preue,m‘.'n(/ med}ess litigaticr,." Id.

D) The CoAs ruf[r;q 5 i Condlicd with Ford u. State, 108 So. 2d 7315 (Miss.
i982) and s line. of cases. In balon v. Skide, 152 e 2d 452,457
(Miss. 1999) the court stated, “ Tn additien fo Hhe oforemertioned casela,
the faulure of aikn + affach 5(.1ppor’f'{n9 affidauits fail fo meef the
stadutery requiremnent of Miss. Code Ann. 7% 39-9 (Reu. 199+4). That Sectien
requires affidavits of witnesses woho will +es+,i(¢i in support of Cortertiens
made in o motier for post-conurction relicf reledive 4= inefRdtive assisfance
of counsel. The fad thot Hhere are no affidaurts does not actematicod ly
render the metion inualid.” TA. Ching Ford y. Stake, 708 So. &d 13,718 (Miss,
1998 ).

£.) The C0As ruling is in confiict wih Mosley u. Stede, 149 So. 2d 266, 258
(< Mss., 19GG), w{%"wcxu‘ doubt e ryjed nchorﬂé} did not knews #+he faws of
T‘ﬂfs&}z::fppi Qs ﬁ’}&j O«PP/ fedd o -HvL (IPPQ_I fwsts case. | e triod Haﬂscripf ghowjf
that the frind ﬂHoma}j fﬁ..m.(j/m‘ thed i e shooved +hat e appell ant did nof-

iﬂﬁﬂﬁona(hf SI"OO?L e uiﬁfu‘n HYL‘f he Cﬁppaﬁﬁﬁ‘{' (,005,1'7"{ ucl*‘Lj O{‘ r“rrurder.

Hoc.uwér , 1 /\L +ri ol attorney LS Luronj as o hredter of fawy. The recora 90
on o show that the +,~,;J aHor rey pmferred an accidental [nstruction pose
on his legol inCorrect theery; i vorich H}L +ad counrt properly rejected, but
the trind afferney’s aggressive assertion that this was an accdental shoefing

4.



d?dn'f end (n #m trial court as he f wrered wed s issae afl the way
up o worit of cert: in which botty the CoA and He Sugreme. Court oropesly

re jected. Theredore, ajl the courts Hhat Hhis case has come bedore [;as aireody
held the friad O#Cvl'/‘;ﬁtj in error of laws. In ather (_u:)r({g', He Qyopeliant do not
refy on only his affidavit, but in the most part en the franserpts, proférred
Junj 'tﬂS{‘r‘UCﬁOQS, Pl’ai‘f‘ P(e(?ldfn‘] before H\Q- (‘Our‘l‘i‘S b(j +Hyve friod OEHCI‘P;(’(j and

all the courts rejeckons of Hw frial Cl?H*orrﬁe(j'S “acciceted defense” in which
[aid Hhe sole foundaten for e réjection of the manslaughter plea by the
appelionw?. ' )

One case. from H“»i Mosley (ine. States, “the movant has Hhae obh‘gaﬁm +
assert ZPQC”(‘C facts that wowld show entitiement 4o relief and then, e iHher
thr ‘Ouﬂh his oon oot by supportin affidauits or other son‘isﬁa&org means,
dem(fﬂiﬁ“oﬁ- ﬁw wistence of pro H".OGL, if fonmd Cf(f.dfbl&, ooulid
S UPPOF‘{’ the mevant s _'H}ecrtj .« e i{ sach S/’!guomg is not- satisfactor: | y made
Ta) fhe moﬂm‘ 1"/’\'2-« +red court may dem/ relset w‘nthmrf the. ﬂ-QCQSSH‘Lf of a
hearing. Miss. (ede Anr. G1-3%-11(2) (Rew. 2000)5 841 So. 2d 2071, LT (Miss);
C("an kobanon y. Sfm‘Q:, R0G So. 2d 134, 130 (7 11)(Miss. m@j Moasley v,
Stote, 749 Se. 2 286, 288 (7 (D (Miss. 1999),

The abnue case laws create ofher options in which a pefitioner may prow
fheir theory. The words either and or are. dysiuctions. Aecording fo the abae.
case laws “supporting affidavits " are not the oaly optiens in which a petitioner
may prou’ his Hwepr:j. Tts Jasl— one. of Seuerai optiens .

As the aboue. case laws are appledl 4o the agpellants case he relied feauily
apon the ‘other satisfadory means,” portien of He law. Specific the court
recerds and prior court r ims on the (ssue of accidental defense..

REASOK T |

The. COA failed fo answer the questien of “whether the frial errored
by applying Strickland fs fhe tricd rafher fhan the plec sfage . Case faw has
hed ‘fhat " The Sixth Amendment safequards s an accused who faces
incarcerofor the. rzg/n‘ fo counsel af all eriftcal stages of Hhe erimmnad process.”
See, Towa v. Joyar, §41 U.S. 7, Bo-Ri (ZooN) Cva’ﬁ‘ng; '/\4’70:':“2, v-_Moulfor,, 474
U.S. 159, 1170 C1985) - United States y. Lade, 388 U.5. 286, 224 (19771) and it
“a pleo. hc’ﬂr}fag clual:f‘re:; as o ertical sﬁzqe_," Towa at 87 0ifing ) (OhR u.
Mﬁd, 373°U.S. at o end "it has lmj been recogme_ed fhat He r@frf 4o

S.




counse is‘#m. r?gh% +o @Q-ch{ug of counsel " See, WS e Cronic, Yt U5 (YR, 6SS
(1984); titing MtMann . Richardson, 391 u.S. 189,771 (1970),

The appellant row rust the question agaun of “whether thedrial court
Qrred bg aﬁﬁlwn Strickiand 4o the Frial rother Hhan the Pl»m for ClarHtj 6N
remand | % Ggrmf Court <o ordor.

(S

CONCLUSTON

The record has showon that #he frial atforney was in ¢rror of faw. Hoosever,
an eudentiary haring is necessary fo deferming what degree of prejudice
the apprliant Suw%fg . I+ is unrealistic t Hhink- that +he ped itiener; woho i<
illiterade, intarcerted and indigent can secure an affidavit from an oxttor ey
w"h(), may be incarceraded ,or f'mm his former prosecutor. Desprte. the fact
that it was an unrealistic. fosk, Neutir -the - [ess he has done all that he
could 4o secure affidauits. i

T+ hos been Hhe obseruodion of 4his author +hat 4rial otforneyss and

former prosecutor dont 9o around given offidawits (no matter how
Justifible) fo indigent conuicds out Hhe kindness of their hearts. Therefore,
the only logical realistic way o gt 4o the truth of the matter ig fhrough
subpoena, festimonies under +he penalty of perjury and discouery,

REMED SOUGHT
Tfk petitioner ask. this Great Court fo reverse. and remand this case
back to the friel court with insfrachens fot 1) assign an atforney fo assist
the appellant pursuant fo Tiss. Code Ann. 99-15-7S, fo secure Hhe afferney
and +he former prosecutor o festify, 2) aflows diiscouery 4o be faken,
3) instruct the frial ecurt 4o determine the Strickland prongs on the pla
and pot- the riad stage .

Respecthlly Sebmitted,

Nathanie! (Dadden, 24890 prose
MSP, Unit 30-D
Parchmar, MS 38738



CERTIFICATE of SERUICE

I Nothaniel (Dadden, aver that o topy of #he abas Fetition
For (pm‘ of Cartiorari wos ddm@md ula United Stades Postal Seruice

posfaga, pmpajd o ¢ (

Hen. JTm HooD
ATTORNEY GENERAL-
STATE Of MITSSISSIFPT
POST OFFTCE Box 220
JACKSON, MS 39205~ 0220

CERTTFIED s the K day of _June , AD., 2016.
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Pro Se Petitioner
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