IN THE SUPREME COURT OF MISSISSIPPI
COURT OF APPEALS

CASE NO. 2011-CC-01476
MENKEM ONYI1A APPELLANT
V. CASE NO. 2011-CC-01476

MISSISSIPPI DEPARTMENT OF
EMPLOYMENT SECURITY APPELLEES

BRIEF OF APPELLEE, MISSISSIPPI DEPARTMENT OF
EMPLOYMENT SECURITY

APPEAL FROM THE CIRCUIT COURT OF HINDS COUNTY
FIRST JUDICIAL DISTRICT
STATE OF MISSISSIPPI

ORAL ARGUMENT NOT REQUESTED

OF COUNSEL:

ALBERT BOZEMAN WHITE
ASSISTANT GENERAL COUNSEL
MS BAR NO

LEANNE F. BRADY

SENIOR ATTORNEY

MS BAR NHE
MISSISSIPPI DEPARTMENT OF EMPLOYMENT SECURITY

- POST OFFICE BOX 1699
JACKSON, MS 39215-1699
Telephone:  (601)321-6073
Facsimile: {601) 321-6076



TABLE OF CONTENTS

TABLE OF CONTEN T S. ... i et ee e e e i
CERTIFICATE OF INTERESTED PERSONS. ...ttt e il
TABLE OF CASES AND OTHER AUTHORITIES. ...t e iil
STATEMENT OF THE ISSUE. ... ..uitiiiitiii et tee et e ettt e e e e e eaa e e en e e e e e e 1
STATEMENT OF THE CASE...... oottt e 2
SUMMARY OF THE ARGUMENT ... .ottt e e, 6
ARGUMENT ..ottt e st e e v e en v e e s s e e e r e e eaeaas 8
L Standard 0f RevView............o.ovuiiiiiiiiiiiiii e 8
1L Facts Showing Claimant’s Appeal was Not Timely Filed.............................. 9

a.) Alleged Appeal By Telephone..............cooociiininiiiiiiiiiiiiiiiciiie e, 9

b.) Alleged Appeal By Letter............ccoovviiviiiiiiiiiiiiiiiiiiiiiieeeieeaaeian, 11

L. Voluntary QUi ISSUE. .........cocoiiiiniii ittt e er e e e eaeeaa 14
CONCLUSION. .« ittt ettt ettt e e te e s e e e e et r e e ra e eaaans 19
CERTIFICATE OF SERVICE... ...t et et e 20



IN THE SUPREME COURT OF MISSISSIPPI
COURT OF APPEALS

CASE NO. 2011-CC-01476
MENKEM ONYIA APPELLANT

V. CASE NO. 2011-CC-01476

MISSISSIPPI DEPARTMENT OF ‘
EMPLOYMENT SECURITY ‘ APPELLEES

CERTIFICATE OF INTERESTED PARTIES

The undersigned counsel of record certifies that the following listed persons have an
interest in the outcome of this case. These representations are made in order that the justices of
the Supreme Court and/or the judges of the Court of Appeals may evaluate possible
disqualification or recusal.

1. Mr. Menkem Onyia, Appellant/Claimant

2. Albert Bozeman Whité, Assistant General Counsel for Appellee |

3. Mississippi Department of Employment Security, Appellee

4. Honorable Jeff Weil, Sr., Hinds County Circuit Court Judge

This the LBI gay of April, 2012.

LA
Albert Bozeman te

Assistant General Counsel (MSPEENGGENDGY
Mississippi Department of Employment Security

i



TABLE OF CASES AND OTHER AUTHORITIES
CASES PAGE

Allen v. Miss. Emp. Sec. Comm’n.,
639 S0.2d 904, 906 (Miss. 1994). .. .ceeirininiii

Barnett v. Miss. Emp. Sec. Comm’n.,
583 80.2d 193 OMISS. 1990 ..t e

Brown v. Miss. Dept. of Emp. Sec.,
29 S0. 3d 766 (Miss. Ct. APP. 2010) ... .eeeieeeeeeereeeiieeeeeeeeeeeeeeee e aenaeans 11,13

Hott v. Miss. Emp. Sec. Comm’n.,
724 S0.2d 466 (Miss. Ct. App. 1998) ... ieiiiii 13

Miss. Dept. of Emp. Sec. v. Shields,
42 S0.3d 1204 (Miss. Ct. App. 2010) oo e ee 18

NCI Building Components v. Berry,
811 So. 2d 321 (Miss. Ct. App. 2001).. . oiei it 17

Quinn v. Miss. Dept. of Emp. Sec.,
56 So. 3d 1281 (Miss. Ct. App. 2010) «ovnii e, 18

Richardson v. Miss. Emp. Sec. Comm’n.,
593 80.2d 31 (1992).cneeneirii e SUUT PO

Wheeler v. Arriola,
408 S0. 2d 1381 (MiS8. 1982) ...ttt 8

Wilkerson v. Miss. Emp. Sec. Comm’n.,
630 S0. 2d 1000 (MIsS. 1994). ..ot 13

Wilson v. Miss. Dept. Emp. Sec., ,
32 S0.3d 130 (Miss. Ct. App. 2010) ceeneeiniii et e e 11,13

iii



OTHER AUTHORITIES PAGE

Mississippi Code Annotated,
§71-5-513(AN1X @) (Rev. 2009) oeereiiiii e L3,

Mississippi Code Annotated,
§71-5-519 (Rev. 2009). .. .erei s 1,9

Mississippi Code Annotated,
§71-5-523 (Rev. 2009). ..ot D

Mississippi Code Annotated,
§71-5-531 (ReV. 2009). .. ettt ittt et e e e e e e e et e et e e e aas 8

iv



STATEMENT OF THE ISSUE

1. Whether the Circuit Court and Board of Review decisions should be affirmed finding
that the Claimant, Menkem Onyia, failed to timely appeal the Administrative Law Judge decision
dated November 19, 2010, to the Board of Review, pursuant to the time requirements set out in
Mississippi Code Annotated Section 71-5-519 (Rev. 2009)?

2. Whether the Circuit Court and Board of Review decisions should be affirmed finding
that the Claimant, Menkem Onyia, failed to prove that he timely appealed the Administrative Law
Judge decision dated November 19, 2010, by allegedly calling the phone number specified in said
decision on December 3, 2010, and speaking to “Janice™?

3. Whether the Claimant, Menkem Onyia, failed to establish good cause for untimely
appealing the Administrative Law Judge decision dated November 19, 2010, to the Board of
Review, due to Agency error?

4. Alternatively, in the event this Honorable Court finds that the Claimant, Menkem
'Onyia, timely appealed the Administrative Law Judge decision dated November 19, 2010, or
proved good cause for untimely appealing, whether the Court should remand to the Board of
Review to consider Claimant’s appeal on the separation issue, or affirm the Administrative Law
Judge decision finding that Claimant voluntarily quit his employment without good cause,

pursuant to Mississippi Code Annotated Section 71-5-513(A)(1)(a) (Rev. 2009)?



STATEMENT OF THE CASE

Menkem Onyia [hereinafter also referred to as "Claimant"] was employed by Integrated
Management Services [hereinafter also referred to as "Employer"] as a construction inspector for
approximately one (1) year and seven (7) months. (R. Vol. 2, p. 1). He is Nigerian; and his job
separation occurred after he left work on April 2, 2010 to return to Nigeria to take care of family
business. When he did not return or attempt to contact the Employer for threc months, the
Employer concluded that he abandoned his job, and replaced him. (R. Vol. 2, p. 7-11, 45-46).

After he attempted to return to work, and was told that he had been replaced due to his
extended unapproved absence, and thus job abandonment, Mr. Onyia filed his Initial Claim for
Benefits on October 1,2010. (R.Vol.2,p.1). A Claims Examiner investigated his eligibility to
receive benefits by obtaining a2 Form UI-21A from the Employer and interviewing Mr. Onyia. (R.
Vol. 2, p. 7-11). Afterwards, the Claims Examiner found that the Claimant voluntarily left work
because of personal reasons; and so notified Mr. Onyia and the Employer on October 30, 2010.
M.C.A. Section 71-5-513 A(1) (Rev. 2009). (R. Vol. 2 p. 12, 14). Therefore, Mr. Onyia was
disqualified from receiving benefits. (R. Vol. 2, p.14). He was also notified of an overpayment
of benefits prior to date of disqualification in the amount of $705.00. (R. Vol. 2 p. 14).

Mr. Onyia appealed to the Administrative Law Judge [hereinafter also referred to as
“ALJ"] on November 3, 2010. (R. Vol. 2, p. 16). A hearing was held on November 18, 2010, at
which Mr. Onyia testified. Derrick Cannon, Vice-President of Finance & Administration, and
Tom Avant, Corporate Vice-President of Engineers, testified for the Employer. (R. Vol. 2, p.
25-62). Based upon the testimony, the ALJ found that Mr. Onyia voluntarily quit his employment
due to absence from his employment for three (3) months to take care of family business.

Essentially, the ALJ found that Mr. Onyia did not take reasonable steps to protect his job, and



abandoned his employment. (R. Vol. 2, p. 66-67). Thus, the ALJ disqualified Mr. Onyia for
voluntarily quit his employment without good cause. (R. Vol. 2, p. 66-67). M.C.A. Section
71-5-513(A)(1)(2a) (Rev. 2009). The ALJ's Findings of Fact and Opinion as follows, to wit:

FINDINGS OF FACT

The claimant last worked for this employer in April 2010. On April 2, the
claimant left the U.S. to travel to Nigeria for family business. He told the
employer he would be gone about three or four weeks. During his stay, the
country’s president died and the country went into turmoil. The claimant could not
call out of the country until the political situation calmed down. When he did, he
did not try to call the employer. The claimant received numerous calls from his
daughter who was located in the U.S. but never thought to ask her to tell the
employer that he was delayed in returning. The claimant finally returned in late
June but traveled to Washington D.C. to visit his daughter for a week before
returning to work. He did not try to contact the employer while in D.C.
(Emphasis added.)

The employer needed someone to replace the claimant so another worker was hired
sometime in April. The employer told the claimant that they had no work for him
when he reported back to work. The employer had granted the claimant leave in
January for three weeks, which turned into six weeks because the claimant had
been delayed in returning to work. He was also in Nigeria at that time. The
claimant received unemployment insurance benefits after his work ended.
(Emphasis added).

REASONING AND CONCLUSION

Section 71-5-513 A (1) (b) of the Mississippi Employment Security Law provides
that an individual shall be disqualified for benefits for the week or fraction thereof
which immediately follows the day on which he was discharged for misconduct
connected with the work, if so found by the Department, and for each week
thereafter until he has eamed remuneration for personal services equal to not less
than six (6) times his weekly benefit amount as detegmined in each case. Section
71-5-513 A (1) (c) provides that in a discharge case, the employer has the burden to
establish the claimant was discharged for misconduct connected to the
employment.

Section 71-5-355 of the Mississippi Employment Security Law provides, in part,
that an employer’s experience rating record shall be chargeable with benefits paid
to a claimant, provided that an employer's experience-rating record shall not be
chargeable if the Department finds that the claimant left work voluntarily without
good cause connected with the work, was discharged for misconduct connected
with the work, or refused an offer of available, suitable work with the employer.
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Section 71-5-513 A (1) (b) of the Mississippi Employment Security Law provides
that an individual shall be disqualified for benefits for the week or fraction thereof
which immediately follows the day on which he was discharged for misconduct
connected with the work, if so found by the Department, and for each week
thereafter until he has earned remuneration for personal services equal to not less
than six (6) times his weekly benefit amount as determined in each case. Section
71-5-513 A (1) (c¢) provides that in a discharge case, the employer has the burden to
establish the claimant was discharged for misconduct connected to the
employment.

The record establishes that the claimant did not intend to quit; however, his failure
to maintain contact with the employer for a period of almost three months would
leave the emplover with the assumption that he had in fact quit. A worker
genuinely desirous of retaining his employment would make a concerted effort to
keep in contact with the employer.  While the claimant may not have been able to
call the U.S., he had constant contact with his daughter who could have made that
contact on his behalf. The claimant was the moving party in this work separation,
which establishes that he quit. A quit because of family issues is without good
cause. Benefits were properly denied. The claimant is liable for the
overpayment. (Emphasis added.)

DECISION
AFFIRMED. Benefits are denied in this matter. The employer’s experience
rating record is not chargeable for benefits. The claimant remains liable for the
overpayment.
(R. Vol. 2, p. 66-67).
Mr. Onyia appealed the ALI’s decision to the Board of Review. However, the appeal was

untimely. The ALJ's decision was dated and mailed November 19, 2010. The ALJ's decision

informed Mr. Onyia of his appeal rights stating in pertinent part: “This decision will become final

on 12/03/2010. which is fourteen (14) calendar davs from the date this decision was mailed, unless

vou file an appeal with the Board of Review and/or request a hearing of the case by 12/03/2010.*

(R. Vol. 2, p. 68). However, MDES did not receive his appeal until December 6, 2010, and the

Board of Review did not receive Mr. Onyia’s Appeal until December 7, 2010. (R. Vol. 2, p.

69-70).



On December 30, 2010, the Board of Review dismissed Mr. Onyia’s appeal as untimely.
(R. Vol. 2, p. 79). Mr. Onyia then appealed to the Circuit Court of Hinds County, Mississippi, on
January 5, 2011. (R. Vol. 2, p. 80).

On Januvary 12, 2011, MDES filed its Answer. (R. Vol. 1, p. 4-5)}. On April 6, 2011,
MDES filed the record transcript. On April 25, 2011, Mr. Onyia filed his Brief. MDES filed its
Brief on May 6, 2011. On July 20, 2011, the Circuit Court affirmed the decision of MDES,
finding that Mr. Onyia failed to file his appeal to the Board of Review timely. (R. Vol. 1, p. 10-11).

Mr. Onyia then appealed to this Honorable Court. (R. Vol. 1, p. 12-16).



SUMMARY OF THE ARGUMENT

Mississippi Code Annotated Section 71-519 provides that a claimant or employer who
disagrees with the ALJ's decision has fourteen (14) calendar days from the date it was mailed to
appeal such decision.

In this case, the ALJ's decision was matled to Mr. Onyia on November 19, 2010, at the

mailing address he provided on his Initial Claim, and at which he received all prior
communications from MDES. (R. Vol. 2,p. 1, 65-68). The ALJ's decision informed Mr. Onyia
that he had fourteen (14) days from the date the decision was mailed to appeal to the Board of

Review. (R. Vol. 2, p. 68). As stated in the ALJ decision, the deadline for Mr. Onyia to file his

appeal was December 3, 2010. (R. Vol. 2, p. 68). MDES did not receive Mr. Onyia’s appeal until

December 6, 2010; and it was officially filed with the Board of Review on December 7, 2010.

(R. Vol. 2, p. 69-70). Thus, his appeal was at least three (3) days late, such that the Board of
Review's decision is correct.

Mr. Onyia claims that he actually appealed the ALJ decision by telephone on December 3,
2010, when he called the MDES to see if his appeal letter post-marked December 2, 2010 had been
received. However, the MDES has no record of him appealing by telephone on that date; and his
Certified-Mail appeal letter was not received until December 6, 2010, being three (3) days late.

Alternatively, Mr. Onyia argues that MDES made an error in dating the receipt of his
appeal letter, such that he has established good cause for the Court to allow his untimely appeal.
The Returmn Receipt was incorrectly dated “November 6, 20107, instead of “December 6, 2010.”
However, the appeal letter was also correctly stamped “Received” by the Board of Review on
December 7, 2010. Since said letter admittedly was not mailed until December 2, 20190, it could

not have been received in November. Thus, the error in the month written on the Return Receipt



is insufficient to establish good cause to allow his appeal out of time, based on some alleged
mnplication that the day it was received may also be erroneous.

The Hinds County Circuit reviewed the record and Briefs; and found that the Board of
Review correctly dismissed Mr. Onyia’s appeal as untimely. (R. Vol. 1, p. 10-11). Based on the
standard of review on appeal, and the facts and law, this Honorable Court should also affirm the
decision of the Board of Review dismissing Mr. Onyia’s appeal as untimely. Alternatively, in the
event that the Court alléws the appeal, it should determine that based on the record made before the
ALJ, Mr. Onyia voluntarily quit his employment without good cause due to job abandonment.
Alternatively, if the Court excuses his late appeal, the Court should remand this matter to the

Board of Review to consider the appeal and make that determination on the separation issue.



ARGUMENT
I Standard of Review
The provisions of Section 71-5-531 provide for an appeal by any party aggrieved by the

decision of the Board of Review.  That section provides that the appeals court shall consider

the record made before the Board of Review of the Mississippi Employment Security

Commission, and absent fraud, shall accept the findings of fact if supported by substantial

evidence, and the correct law has been applied. (Emphasis added). Richardson v. Miss. Emp.

Sec. Comm'n., 593 So. 2d 31 (Miss. 1992); Barnett v. Miss. Emp. Sec. Comm'n., 583 So. 2d 193

(Miss.1991); Wheeler v. Arriola, 408 So. 2d 1381 (Miss. 1982).
In Barnett, the Mississippi Supreme Court stated that:
{J}udicial review, under Mississippi Code Annotated Section
71-5-531 (1972), is in most circumstances, limited to questions of
law, to-wit;
In any judicial proceedings under this section, the
findings of the board of review as to the facts, if
supported by substantial evidence and in the absence
of fraud, shall be conclusive, and the jurisdiction of
said shall be confined to questions of law.
Barnett, 583 So. 2d at 195.
Furthermore, if the Board's findings are supported by substantial evidence and the relevant
law was properly applied, then the reviewing court must affirm. Id. A rebuttable presumption
exists in favor of the Board of Review's decision and the challenging party has the burden of

proving otherwise. Allen v. Miss. Emp. Sec. Comm’n., 639 So. 2d 904, 906 (Miss. 1994). The

appeals court must not reweigh facts nor insert its judgment for that of the agency. Allen, 639 So.

2d at 906.



11 Facts Showing Claimant's Appeal Was Nof Filed Timely

Mississippi Code Annotated Section 71-5-519 sets forth the applicable appeal time
providing, in pertinent part, .to wit:

The parties shall be duly notified of such tribunal’s decision, together with its

reasons therefore, which shall be deemed to be the final decision of the executive

director unless, within fourteen (14) days after the date of notification of such

decision, further appeal is initiated pursuant to Section 71-5-523.

Emphasis added.

In the case sub judice, the ALYs decision was _mailed on November 19, 2010, to the
Claimant at the mailing address he provided on his Initial:Claim, and at which he received all prior
communications from MDES. (R. Vol. 2, p. 1, 65-68). The ALJ's decision informed Mr. Onyia
that he had fourteen (14) days from the date the decision was mailed to appeal to the Board of
Review, and further informed him of the deadline to file his appeal, being December 3, 2010.
This information was printed in bold, black letters. Nevertheless, Mr. Onyia did not file his
appeal to the Board of Review until December 6, 2010, being three (3) days late. (R. Vol. 2, p.
65-68, 69-70).

a.) Alleged Appeal By Telephone ‘

In his appeal letter to the Board of Review, Mr. Onyia gives no reason for untimely filing
his appeal. (R. Vol. 2 p. 70). However, in his Brief to this Honorable Court, Mr. Onyia asserts
that he actually appealed to the Board of Review by contacting “Janice”, an MDES staff member,
on December 3, 2010, at (601) 321-6503. Mr. Onyia claims that he called the Appeal number
specified on the ALJ decision, and was connected vﬁth “Janice”. The MDES Appeal number (601)
321-6503 is an automated number shown in the ALJ’s decision as one of the two numbers to call to
appeal. By calling this number, callers are given only three options, being to press “1” to appeal,

“2” to inform the Appeals department of phone contact information for a hearing, or “3” to return

9



a phone call from the Appeal department. Once option “1” is pressed, the caller is connected with
a phone Appeals attendant at the Call Center. This number does not give callers the option of
connecting to the Bepefit Payment Control department, where one of three persons named
“Janice” is employed, and where a claimant would call to inquire regarding an overpayment.
Thus, Mr. Onyia’s testimony that he spoke to “Janice” indicates that he called MDES to inquire
about MDES’s notice to him of an overpayment in the amount of $705.00, not to file an appeal. (R.
Vol. 2 p. 8). Even so, assuming that Mr. Onyia was connected to the Benefit Payment Control
department, “Janice” in that department would not have been able to take and log his appeal as
filed; and he would have either been transferred to the Appeal number, or instructed to call MDES
back at the correct phone number.

Regarding Mr. Onyia’s alleged appeal by phone on December 3,2010, the MDES Appeals
department has no record of a call from him on that date. Further, Mr. Onyia admits in his Brief
that he never spoke to the Appeals department, or an appeal attendant at the Call Center. Further,
Mr. Onyia produces no phone records to the Court showing the MDES number that he allegedly
called on December 3, 2010.

Based on his Brief, Mr. Onyia did not follow the proper phone instructions to file an
appeal, but instead apparently called a different number and spoke to an MDES employee in the
Benefit Payment Control department, which does not accept or handle taking appeals. Although
Mr. Onyia may have spoken with “Janice” regarding an overpayment of benefits, he did so only by
calling a different number than the number listed on the ALJFs decision, which was the only

appropriate number to file an appeal.
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Mr. Onyia’s vague allegations, without substantial proof, i.e. his phone records, showing
that he in fact called the MDES on December 3, 2010, and called the correct Appeal phone
number, do not establish that he appealed on that date.

b.) Alleged Appeal By Letter

The only MDES record of an appeal by Mr. Onyia is a letter to the MDES Board of Review
on December 2, 2010, via Certified Mail, Retum Receipt Requested.

In that regard, Mr. Onyia produced a Return Receipt reflecting that the MDES mail center
received the letter until December 6, 2010, which was incorrectly stamped “November 6, 20107,
(See Appellant’s Attachment B (3) and Exhibit “A” attached to his Circuit Court Brief). This
appeal letter was forwarded to, and stamped “Received” by the Board of Review on December 7,
2010. (R. Vol. 2 p. 71). Thus, his appeal was effectively filed for the first and only time on
December 6, 2010, at the earliest date, when received by the MDES; and subsequently when
forwarded to and received by the Board of Review on December 7, 2010, being at least three days

late.

In Wilson v. Miss. Dept. Emp. Sec., 32 So. 3d 130 (Miss. Ct. App. 2010), the Court held

that the appeal must be received by MDES on the fourteenth (14™) day, or it is not timely filed.
In this case both MDES's records and Mr. Onyia’s Return Receipt establish that MDES did not
receive his appeal until three (3) days past the appeal deadline of December 3, 2010.

In Brown v. Miss. Dept. of Emp. Sec., 29 So 3d 766 (Miss. Ct. App. 2010), the Court again

considered whether an appeal was timely filed as of the date 1t was postmarked, rejecting this
argument by Mr. Brown. In this case, Mr. Brown had fourteen (14) days to appeal from the

Claims Examiner’s June 6, 2008 decision, making the appeal deadline June 20, 2008. Mr. Brown

mailed his appeal on June 20, 2008, and the letter was postmarked as of that day. However, it was

11



not received by MDES until June 25, 2008. The Court held that the appeal was five (5) days late;

and affirmed MDES’s dismissal of Mr. Brown’s case.

In his Brief to this Honorable Court, Mr. Onyia does not assert that his appeal letter dated
December 2, 2010 was timely filed by being postmarked prior to the December 3, 2010 deadline.
However, he argues that due to Agency administrative error in incorrectly dating the month it was
received, creates an issue as to whether MDES did not in fact receive this letter on December 3,

2010, not December 6, 2010. Specifically, he alleges that his appeal letter may have actually been

received prior to December 6, 2010, based on an alleged inference of doubt created by the Return
Receipt incorrectly reflecting receipt in November, rather than December, 2010. However, an
error in dating the month the letter was received does not establish that an error occurred in dating
the day it was received.

As to this argument, this Honorable Court should take judicial notice that December 2,
2010 was a Thursday; that December 3, 2010 was a Friday; that MDES, being a State Agency, was
closed for business on Saturday and Sunday December 4 and 5, 2010; and that the next business
day was Monday December 6, 2010. Since the letter was not received on December 3™, the next
business day was December 6™ Further, the letter could not have been received in November,
since it was not post-marked until December 2™ Further, it is not unusual for local mail to take at
least a couple of days to be delivered. It is certainly logical that MDES did not receive the
December 2™ letter until December 6™, particularly since it was sent Certified Mail, which may
also extend the time for delivery by the Post Office due to additional handling requirements.
Further, the fact the month was entered wrong on the Return Receipt, without some other proof,

should not sufficiently establish that the day was wrong to justify Mr. Onyia’s out-of-time appeal.
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Based upon Brown and Wilson, supra, Mr. Onyia must establish that his appeal letter was
recetved timely by the MDES. It is not the burden of MDES to prove that it was not received
timely. Further, the Agency error in dating the month the Return Receipt has no bearing on the
date the appeal letter was actually received, when it could not have been received in November.
Obviously, the letter postmarked as of December 2, 2010 could not have been received on
November 6, 2010. The fact the letter was erroneously dated November 6, 2010 should not create
any implication that 1t was received on December 3, 2010, since the error is in the month, not the
day. Further, the letter is also stamped “Received” by the Board of Review as of December 7,
2010. Thus, Mr. Onyia’s argument that the fourteen (14) day appeal requirement should be
relaxed due to the dating of the Return Receipt should be rejected as irrelevant, insufficiently
probative, and unpersuasive as grounds to allow his late appeal to proceed for good cause shown.

Typically, to establish good cause, there must be a showing of some affirmative event or legal

cause that delayed delivery of the appeal letter to the MDES. Holt v. Miss. Emp. Sec. Comm’n.,
724 So. 2d 466 (Miss. App Ct. 1998).

In Wilkerson v. Miss. Emp, Sec. Comm’n., 630 So. 2d 1000 (Miss. 1994), the Mississippi
Supreme Court held that when notification is by mail, the fourteen day time period began running
from the mailing date. Id. at 1002. Furthermore, while holding that an appeal filed one day late
was untimely, the Court stated that the fourteen-day time period as set by statute is to be strictly
construed. Id. Emphasis added.

Mr. Onyia was afforded all of the notice to which he was entitled and his appeal to the
Board of Review was not timely filed. Since notiﬁcaﬁon was sent by mail to his correct address,

the case of Wilkerson v. Miss. Emp. Sec. Comm’n., 630 So. 2d 1000 (Miss. 1994), is on point and

controls as to calculating the appeal deadline.
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Further, Mr. Onyla was given instructions in the ALJ decision as to how to appeal. He
failed to follow those instructions, instead apparently questioning an MDES employee in a
different MDES department about his overpayment of benefits. Since Mr. Onyia was notified of
the procedure for filing an appeal in the ALJ decision, and since he failed to timely follow that
procedure, Mr. Onyia failed to establish good cause for his untimely appeal.

I Voluntary Quit Issue

Regarding the record testimony as to Mr. Onyia’s job separation, in the instant case,
Menkem Onyia testified first. Mr. Onyia stated that his last day to work for the Employer was on
April 2, 2010, when he left for Nigeria. He asked for a 3-4 week leave of absence sometime prior
to April 2, but he could not remember the exact date. (R. Vol. 2, p. 30-33). He alleged the leave
was approved, but did not state for how long, or produce any written approval.

Mr. Onyia was questioned further about the need for the leave of absence. He stated that
he needed to travel to Nigeria to meet with the descendants of his late father, Chief Jayaigia Onyia.
He told the Employer that the length of his absence depended on the circumstances. However, he
expected to be gone about three weeks to one month. (R. Vol. 2, p. 36). Mr. Onyia claimed that
Thomas Avant or Mr. Danzi gave him permission to leave. (R.Vol. 2 p. 36-37). M. Avant
disputed that in his testimony. (R. Vol. 2, p. 56-57).

Mr. Onyia was questioned as to when he returned to work. He retumed to the United

States towards the end of June, but did not attempt to return to work until Jupe 30, 2010. He had

no contact with the Employer from April 2 until he attempted to return to work on June 30. (R.
Vol. 2, p. 36-39). Mr. Onyia alleged that he could not call the Employer during that time due to
the circumstances in Nigeria. He stated the country was in turmoil due to the death of the

president. He alleged that he could not go anywhere or do anything due to the unrest, but he also

14



admitted that he had constant contact with his daughter, who was in Washington, D. C. (R. Vol.
2, p. 37-40). He did not state that the phones were not working in Nigeria; and obviously some
phones were working for him to be in constant contact with his daughter.

When questioned why he could speak to his daughter, but could not call the Emplover, Mr.

Onvia stated that he took full blame for not calling to inform the Employver of the delay. (R.

Vol 2, p. 38). When questioned about his return to the United States, he stated that he returned to

the United States about onme week prior to calling the Employer. When he got back, his

daughter had arranged for him to be with her in Washington, D. C. for her birthday. He stated that
he flew from Nigeria to Jackson, spent the night, and then flew from Jackson to D. C. However,
he again stated that he did not attempt to call the Employer while in Jackson or D. C.; and he took
full responsibility for not calling at that time. (R. Vol. 2, p. 39-40). He also acknowledged that
the Employer did not know he had returned to the U. S., and gone to Washington, D. C. (R. Vol. 2,
p. 41). It simply did not cross his mind to call the Employer.

During the questioning, Mr. Onyia also stated that in January 2010, he traveled to Nigeria
on family business; and was delayed in returning at that time. At that time, he was gone about six
weeks, which was approximately three weeks longer than his appointed return date. At that time,
he was allowed to return to work, without notifying the Employer that he would not return on time.

Assuming from this testimony that Mr. Onyia left for Nigena in early January, he did not
return to work until the first of March. Then he left again for Nigeria on April 2, 2010, meaning
that he was only at work approximately three to four weeks before again leaving on personal
business. (R. Vol. 2, p. 42-43). At the end of this testimony, he again admitted that during the trip

to Nigenia in April, May and June, 2010, he spoke to his daughter in D. C. continuously, but did not
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have her call the Employer to inform them of the reason for his extended absence, or when he
intended to return to work. (R. Vol. 2, p. 43).

Derrick Cannon, Vice President of Finance and Administration, testified next. (R. Vol. 2,
p. 44). Mr. Cannon was questioned as to whether the leave of absence was granted in April. He
was not sure. He did recall the first leave of absence with permission, which began January 19
and ended March 1. Mr. Cannon stated that although Mr. Onyia did not return when he was
scheduled to return, the Employer did allow him to return to work on March 1. (R. Vol. 2, p. 45).

Mr. Cannon was later informed that Mr. Onyia had to go back to Nigeria on Apnl 2.
However, Mr. Cannon was not aware of whether he was given consent to do so. (R. Vol. 2, p.
45-46). In fact, Mr. Cannon stated that the extended absences were a pattern that they could no
longer tolerate, implying that permission for the second leave of absence request was doubtful. He
explained that Mr. Onyia’s position involved inspecting time sensitive projects, such that it was
necessary to fill his position with somebody dependable. (R. Vol. 2, p. 46-51). He was replaced
after he did not return, indicating that the replacement occurred when he did not return as expected
within three weeks. (R. Vol. 2, p. 46).

Mr. Cannon again stated that Mr. Onyia said he would be gone three weeks max. (R. Vol 2,
p- 47). Mr. Cannon also stated there was no communication with Mr. Onyia during his absence.
The Employer had no idea how to contact him. (R. Vol. 2, p. 47).

Mr. Cannon was questioned further about Mr. Onyia's request for a leave of absence. He

again stated that the Employer could not approve two to three months off, due to the time sensitive

projects. (R. Vol. 2, p. 51-52). He also stated that Tommy Avant told him that he did not

approve Mr. Onyia's second leave request. (R. Vol. 2, p. 48).
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Tom Avant, Corporate Vice-President of Engineers, festified next. Mr. Avant stated that
Mr. Onyia did inform him that he was again leaving for Nigeria to take care of family business.
However, Mr. Avant could not recall how long he wanted off, or What Mr. Onyia was told about
whether his job would be available on return. (R. Vol. 2, p. 56). Mr. Avant stated that Mr. Onyia
gave him the impression that he was leaving permanently due to a family emergency in Nigeria.
(R. Vol. 2, p. 57).

Mr. Avant further stated that when Mzr. Onyia attempted to return in June, he also stated
that he would again be leaving for Nigeria in September. (R. Vol. 2, p. 58).

The case NCI Building Components v. Berry, 811 So. 2d 321 (Miss. Ct. App. 2001) 1s

instructive regarding an employee's obligations to take reasonable steps to protect his/her job.

In Berry, Mr. Berry was disciplined for excessive absentecism. Subsequently, his
supervisor allowed him to take a couple of days off, but he was nevertheless required to call in
those absences according to company policy. Mr. Berry did not call in; and the policy called for
termination after three successive absences without calling in. On the day following these two
absences, Mr. Berry came into the office to pick up his paycheck. Mr. Berry then asserted that he
was terminated when he picked up his check. Mr. Berry apparently did not return to work after
that.

In Berry, supra, based on these facts, the Court held that the evidence was that work was
still available to Mr. Berry; and the evidenced supported the Department’s determination that Mr.
Berry voluntarily quit. The Court further held that he did not take reasonable steps to protect his
job by discussing his employment with his superviéor_s, mstead of simply not returning to work.

Id.
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In Quinn v. Miss. Dept. of Emp. Sec., 56 So. 3d 1281 (Miss. Ct. App. 2010), the Court of

Appeals also recognized the employee’s obligation to take reasonable steps to protect his/her job.
In this case Ms. Quinn had an approved maternity leave of absence. After being released to retum
to work, the Board of Review found that she did not return to work as required. Although the
testimony was conflicting, the Court affirmed the Board of Review’s decision finding that she
-voluntarily quit her employment without good cause, by failing to timely return to work after her

leave of absence.

In Miss. Dept. of Emp. Sec. v. Shields, 42 So. 3d 1204 (Miss. Ct. App. 2010), the Court of

Appeals reversed the Circuit Court and reinstated a determination that Ms. Shields failed to return
to work after a leave of absence ended, abandoned her employment, and thus voluntarily quit
without good cause. In this case, the facts as to whether she abandoned the employment by
failing to call the employer to return to work after her leave ended. Claimant alleged that she did
50.

Regarding the separation issue, even if the Court finds that Mr. Onyia appealed timely, or
had good cause for his late appeal, the record established that he is not eligible for unemployment
benefits based on his job separation. While it’s questionable as to whether the Employer
approved a three-to-four week feave for Mr. Onyia, his absence admittedly was for twelve (12)
weeks (3 months), due to personal reasons. He also failed to mamtain contact with his employer
during this time, and even after he returned to the United States. Based on the facts as set out
above regarding the separation issue, this Honorable Court should remand this matter to the Board
of Review to determine that Mr. Onyia voluntarily quit his employment without good cause due to

abandoning his job; or alternatively, the Court should make such determination.
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CONCLUSION

Mr. Onyia has offered an insufficient explanation to this Court and MDES that can be
considered good cause as to why his appeal to the Board of Review was late. Furthermore, the
record supports a finding that his appeal was not made timely. There is substantial evidence to
support the Board of Review decision in holding Mr. Onyia did not timely file his appeal, and that
he is disqualified from benefits, and remains liable for the assessed overpayment, plus any accrued
interest.

Since the law was appropriately applied tb the facts and it supports the Circuit Court and
Board of Review decisions, this Honorable Court should affirm. Alternatively, if the Court finds
that the appeal should be allowed, based on the facts as set out above regarding the separation
issue, this Honorable Court should remand this matter to the Board 6f Review to determine that
Mr. Onyia voluntarily quit his employment without good cause due to abandoning his job; or
alternatively, the Court should make such determination, based on the record before the Coﬁrt.

RESPECTFULLY SUBMITTED, this the / 8 fé day of April, 2012.

MISSISSIPPI DEPARTMENT OF
EMPLOYMENT SECURITY

BY:
AL%ERT gOZ%AN WHITE

ASSISTANT GENERAL COUNSEL

OF COUNSEL:

ALBERT BOZEMAN WHITE
ASSISTANT GENERAL COUNSEL
MSB No i

Post Office Box 1699

Jackson, MS 39215-1699
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