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IL

L STATEMENT OF ISSUES

WHETHER THE DEPARTMENT’S USE OF ITS STATUTORY SUBPOENA POWER IN
ADMINISTRATION OF THE FINANCE COMPANY PRIVILEGE TAX IS PREEMPTED BY
THE NATIONAL BANK ACT?

ASSUMING ARGUENDO THAT THE CIRCUIT COURT CORRECTLY DETERMINED
THAT THE DEPARTMENT’S SUBPOENA POWER IS PREEMPTED BY THE NATIONAL
BANK ACT, WHETHER THE COURT’S RULING IMPEDES THE DEPARTMENT’S
AUTHORITY TO ISSUE THE JUNE 2, 2011 ASSESSMENT OF TAXES UNDER MISS.
CODE ANN. §§27-21-1 ET SEQ.?
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National Bank Act. As discussed more fully below, the Department maintains that the exemption
afforded national banks under Miss. Code Ann. §27-21-3 is by operation of the Mississippi
Legisiature, not the National Bank Act, and therefore requires a clear showing that the claimant
meets the terms imposed by the statute. As such, the flow through extended by 12 CF.R.
§7.4006 does not operate to exempt Pikeo from the tax imposed by Miss. Code Ann, §27-21-3.°

Secondly, the area of regulation at issue in Wafters was an area specifically regulated by
the National Bank Act. The regulation at issue in Watters required mortgage brokers, lenders,
and servicers that were subsidiaries of national banks to register with the state’s Office of
Finance and Insurance and Services, pay an annual operating fee, file annual reports, and to open
their records to inspection. Watters, 550 U.8.at 8. 12 U.S.C. §371 grants federally charted
banks the authority to engage in real estate lending, as such, a state’s attempt to further regulate a
national bank’s power to engage in real estate lending would be a “duplicative state examination,
supervision, and regulation [that] would significantly burden mortgage lending when engaged in
by national banks,” and their subsidiaries, Watters, 550 U.S. at 17.

The limitations imposed by 12 C.F.R. §7.4000° were enacted “{t)o prevent inconsistent
or intrusive state regulation from impairing the national system,” “shield-[ing] national banking
from unduly burdensome and duplicative state regulation.” Watters, 550 U.S at 11 (emphasis
added). Unlike the statute at issue in Watfers, the area of taxation is specifically excluded from
preemption by the National Bank Act' andrtherefore the State’s Finance Company Privilege Tax

is not preempted by the National Bank Act for neither national banks nor their subsidiaries."”

¥ The Commissioner in Watters conceded that national banks were exempt for the statutory provision at
issue, but that subsidiaries were not exempt because they were separately charted under state law.
Watters, 550 1).8. at 15.
912 U.S.C. §484(a)
1912 U.S.C.§548 explicitly authorizes states to tax national banks: “For the purposes of any tax law
enacted under authority of the United States or any State, a national bank shall be treated as a bank

6
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12 C.F.R. §7.4009(c)(2)"* enumerates specific areas of state law that are applicable to
national banks.

{2) State laws on the following subjects are not inconsistent with the powers of

national banks and apply to national banks to the extent that they only

incidentally affect the exercise of national bank powers:

{i) Contracts;

{ii) Torts;

(iii) Criminal law

(iv) Rights to collect debts;

(v) Acquisition and transfer of property;

(vi) Taxation;

{vii) Zoning; and

(viii) Any other law the effect of which the OCC determines to be mcidental to

the exercise of national bank powers or otherwise consistent with the powers set

out in paragraph (a) of this section.

(emphasis added).

The area of taxation cannot both be exempted by the National Bank Act and
simultaneously preempted. The OCC explicitly recognizes that state taxation laws, even as to \
national banks, are not inconsistent with the powers granted to national banks, “[N]ational banks
are subject to the laws of a state in respect of their affairs, unless such laws interfere with the
purposes of their creation, tend to impair or destroy their efficiency as federal agencies, or
conflict with the paramount law of the United States.” First National Bank in St. Louis v
Missouri ex rel. Barrett, 263 U.S. 640, 656(1924). “[T]he laws of the States in which national
banks or their affiliates are located govern matters the [National Bank Act] does not address,”

Watters, 550 U.S. at 22. The Finance Company Privilege Tax does not “obstruct, impair, or

condition a national’s bank ability to fully exercise its power to conduct activities authorized

organized and existing under the laws of the State or other jurisdiction within which its principal office is
located.”

" As more fully discussed hereafter, the exemption provided by Miss. Code Ann. §27-21-3 is an
exemption granted by the State of Mississippi, not a result of federal preemption laws,

12 Effective July 21,2011 12 C.F.R. §7.4009 has been rescinded in accordance with the provisions of the
Dodd-Frank Act. However, the rescission does not operate to abolish the exemption of state taxation

from the areas preempted by the National Bank Act.
7
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under Federal law,” 12 C.F, R. §7.4009(b), nor does the National Bank Act address taxation of
national banks. As such, the Finance Company Privilege Tax is not preempted by the National
Bank Act.

b. The Department’s subpoena is not a visitorial power,

Additionally, the Department’s exercise of its administration power through a subpoena
is not the exercise of a visitorial power as contemplated by the National Bank Act. 12 C.F.R.
7.4000(a)(3) clarifies the extent of the OCC’s visitorial pbwer under 12 U.S.C. §484:

(3) Unless otherwise provided by Federal law, the OCC has exclusive-vi;;itoria]

authority with respect to the content and conduct of activities authorized for

national banks under Federal law.,
(emphasis added). “It is neither the fact of examination nor the extent of examination that
determines whether a visitorial power is being exercised; rather, it is the purpose for which the
examination is made that is determinative.” State of Minnesota v. The First National Bank of
St. Paul, 313 N.W.2d 390, 393(Minn, 1981)(citing First National Bank of Youngstown v,
Hughes, 6 F. 737, 740 (Ohio 1881)}. The Department is not attempting to regulate the business
of Pikco, but rather is merely attempting fo exercise its legal duty and authority to enforce the tax

law of the State of Mississippi.

2. The exemption granted by Miss. Code Ann. §27-21-3 is a State granted
exempfion. As such, Pikco is required to prove it clearly falls within the terms of

the exemption,

Since the National Bank Act does not preempt the State’s Finance Company Privilege
Tax nor the Department’s exercise of its subpoena power thereunder, any exemption under Miss.
Code Ann. §27-21-3 is a direct result of the action of the Mississippi Legislature and not an
application of 12 C.F.R. §7.4006.. Miss. Code Ann. §27-21-3, in relevant part, provides:

There is hereby levied a statewide privilege tax upon every person, firm,

corporation, or association, other than banks, state or national, doing business of
lending money secured by mortgages, trust receipts, retained-title or purchase

8



contracts, on motor vehicles, furniture, refrigerators containing mechanical
freezing units operated by gas or electricity, or radios or any other tangible
personal property, located in the State of Mississippi, or doing a business of
purchasing, discounting, or otherwise acquiring notes, trust receipts, or other
forms of indebtedness secured by liens, in the form of mortgages, retained-title or
purchase contracts, or other liens, upon motor vehicles, furniture, refrigerators
containing mechanical units operated by gas or electricity or other fuels, or radios
or any other tangible personal property, located in this state (not including,
however, cotton, cotton seed or agricultural products} ....

As such, in order to enjoy the exemption granted state and national banks under Miss. Code Ann,
§27-21-3, Pikco must clearly prove that it is entitled to the right.

Since taxation is the rule and exemption is the exception, and since exemptions

from taxation are not favored, general rule is that a grant of exemption from

taxation is never presumed; on the contrary, in all cases having doubt as to

legislative intention, or as to inclusion of particular property within terms of

statute, presurnption is in favor of taxing power, and burden is on claimant to

prove or establish clearly his right to exemption, bringing himself clearly within

terms of such conditions that statute may impose.
Mississippi State Tax Commission v. Medical Devices, Inc., 624 So.2d 987, 990 (Miss.
1993){citing United States v. State of Mississippi, 578 F.Supp. 348,349 (5.D. Miss. 1984)). “All
reasonable doubts are resolved against the cxeniption.” Medical Devices, 624 S0.2d at 991.

There is no dispute that Pikco is neither a state nor national bank as defined under
Mississippi law. In fact, prior to the tax period beginning fuly 1, 2005, Pikco filed returns and
paid the Finance Company Privilege Tax pursuant to Miss, Code Ann. §27-21-3, e! seq.,
acknowledging that is was subiect to the tax. As such, Pikco’s claim for exemption from the
Finance Company Privilege Tax fails as a matter of law. Therefore, pursuant to the authority
invested in it by the Mississippi Legislature, the Department may exercise its obligation to
administer the Finance Privilege Tax through the use of a Department issued subpoena.

C. Assuming arguendo that the Circuit Court correctly determined that the Department’s
subpoena power is preempted by the National Bank Act, the Order does not impede the

Department’s authority fo issue the June 2, 2011 assessment of taxes under Miss, Code
Ann. §§27-21-1 ef seq..
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Understanding the Circuit Court’s order to apply only to the Department’s authority to
enforce the subpoena, an assessment of the Finance Company Privilege Tax was issued to Pikco
on June 2, 2011, Pikeo subsequently filed a Motion for Contempt, asserting that the court’s order
found that “Pikco is to be treated as its parent national bank, and is therefore exempt from the
privilege tax law set forth in Miss, Code Ann. §27-21-3.” (R.E. 6). Pikco has misinterpreted the
Circuit Court’s order and its holdiﬁg regarding the powers retained by the Department in light of
the National Bank Act.

Assuming arguendo that the Circuit Court correctly determined that the National Bank
Act preempts the Department’s use of a subpoena as an exercise of visitorial powers reserved
strictly to the Office of the Comptroller of the Currency (“OCC™), the issue of the Department’s
authority to assess the Finance Company Privilege Tax, although not before the Circuit Court',
was properly held to not be exempted by the National Bank Act.

The Circuit Court’s Order held that:

The Department’s desire to inspect property to determine whether or not Pikco

Finance must pay the state’s finance company privilege tax does not qualify as an

exception under any federal law and therefore the subpoena must be quashed

pursuant to the Act. However, the Department has a right to ensure state laws

are followed and has every right to file a judicial enforcement action in

chancery court,

(R.E. 5){(emphasis added). The U.8. Supreme Court addressed a similar issue in Cuomo v. The
Clearing House Association, L.L,C, holding that the OCC’s exclusive exercise of visitorial
powers does not excluded state law enforcement. 129 S.Ct. 2710 (2009). “The power to enforce

the law exists separate and apart from the power of visitation.” Id. at 2720. The Department’s

June 2, 2011 assessement is an act of its power to enforce the State’s laws, not visitation.

" Pikco explicitly represented to the Circuit Court that it was not contesting the validity of the Finance
Company Privilege Tax. (R.E. 4, p.2, lines 20-25). Furthermore, the validity of the Finance Company
Privilege Tax is not subject matter delegated to the jurisdiction of the circuit courts by the State
Legislature.

10



3

i b B B WL T mgn P8 W M

Miss, Code Ann, §27-21-19 grants the Department authority, pursuant to Miss. Code
Ann. §27-65-37 to issue the June 2, 2011 assessment:

[TThe commissioner and the state tax commission shall exercise all power and
authority and perform all the duties with respect to taxpayers under this chapter as
are provided in said Mississippi Sales Tax Law, '

If adequate records of the gross income or gross proceeds of sales are not
maintained or invoices preserved as provided herein, or if an audit of the records
of a taxpayer, or any return filed by him, or any other information discloses that
taxes are due and unpaid, the commissioner shall make assessments of taxes,
damages,-and interest from any information available, which shail be prima facie
correct.

The State Legislature has further provided that the proper procedure for the Department
to seek judicial enforcement of a State tax begins with an assessment. See Miss. Code Ann,
§§27-77-5 and 27-77-7.

Pikco asserts that the Department is attempting to “end run” the Circuit Court’s order by
issuing the June 2, 201 1. assessment:

[T]he Department is now attempting an end run around the Court’s Order

quashing the Subpoena by arbitrarily concocting an amount to purportedly asses
Pikeo for finance company privilege tax, but implicitly asking Pikco to produce

documentation fo county the Department’s “shotgun” assessments.
(R.E. 6).

While it is true that Pikco may produce to the Department documents responsive to the
subpoena, should it contest the June 2, 2011 assessment, it does not follow that the assessment is
an exercise of visitorial powers.

The dissent establishes that in the course of exercising visitation powers the
sovereign can compel compliance with the law. But it concludes from that, that
any sovereign attempt to compel compliance with the law can be deemed an
exercise of the visitation power. That conclusion obviously does not follow. For
example, in the course of exercising its visitation powers, the sovereign can
assuredly compel a bank to honor obligations that are in default. Does that mean
that the sovereign's taking the same action in executing a civil judgment for

1"
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payment of those obligations can be considered an exercise of the visitation

power? Of course not. Many things can be compelied through the visitation power

that can be compelled through the exercise of other sovereign power as well. The

critical question is not what is being compelled, but what sovereign power has

been invoked to compel it. And the power to enforce the law exists separate and

apart from the power of visitation.
Cuomo, 129 S.Ci. at 2020.

Even if the Department’s use of its subpoena power to administer the Finance Privilege
Tax is preempted by the National Bank Act, the power of the Department to issue assessments is
not so preempted. The power of the Department to issue an assessment under the Finance
Privilege Tax is an exercise of its enforcement powers, even if it results in the Department
gaining access to documents that were the subject of the preempted subpoena.

V. CONCLUSION

For the foregoing reasons, the Department requests that this Court reverse the May 12,
2011 Order of the Hinds County Circuit Court quashing the Department’s subpoena and order
Pikco to comply with the subpoena. |

b
RESPECTFULLY SUBMITTED, this the I?J day of November, 2011.

MISSISSIPPI DEPARTMENT OF REVENUE

fﬂ:rkf"h;(’\/ /L,, Q/ﬁ’i‘)f‘ %

~GARY W. STRINGER
Gary W, Stringer (MSF
Bridgette T. Thomas (MSB DN

BRIDGETTE T. THOMAS
M1581SSTPPI DEPARTMENT OF REVENUE
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Jackson, MS 39225-2828
Telephone; (601) 923-7412
Facsimile: (601) 923-7423
E-mail: Gary. Stringer@dor. ms. gov

Bridgette. Thomas{@dor.ms.gov
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Westlaw,
12 C.E.R. § 7.4000 . Page 1

Effective:|See Text Amendments} to July 20, 2011

Code of Federal Regulations
Title 12. Banks and Banking
Chapter I, Comptroller of the Currency, Department of the Treasury
Part 7. Bank Activities and Operations
Subpart D. Preemption
- = § 7.4000 Visitorial powers,

<For statute(s) affecting validity, see: 12 USCA §§ 1 et. scq.,71, 7a, 92, 924, 93, 934, 481, 484, and 1818.>
(2) General rule.

(1) Only the OCC or an authorized representative of the OCC may exercise visitorial powers with respect to
national banks, except as provided in paragraph (b) of this section. State officials may not exercise visitorial
powers with respect to national banks, such as conducting examinations, inspecting or requiring the produc-
tion of books or records of national banks, or prosecuting enforcement actions, except in limited circum-
stances authorized by federal law, However, production of a bank's records (other than non-public OCC in-
formation under 12 CFR part 4, subpart C) may be required under normal judicial procedures.

{2) For purposes of this section, visitorial powers include:

(1) Examination of a bank;

(i#) Inspection of a bank's books and records;

(iii) Regulation and supervision of activities authorized or permitted pursuant to federal banking law; and
(iv) Enforcing compliance with any applicable federal or state laws concerning those activities.

(3) Unless otherwise provided by Federal law, the OCC has exclusive visitorial authority with respect to the
content and conduct of activities authorized for national banks under Federa! law.

(b) Exceptions to the general rule. Under 12 U.S.C. 484, the OCC's exclusive visitorial powers are subject to the

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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12 C.F.R. § 7.4000 Page 2

following exceptions:

(1} Exceptions authorized by Federal law, National banks are subject to such visitorial powers as are
provided by Federal law. Examples of laws vesting visitorial power in other governmental entities include
laws authorizing state or other Federal officials to:

(i) Inspect the list of sharcholders, provided that the official is suthorized to assess taxes under state author-
ity (12 U.8.C. 62; this section also authorizes inspection of the shareholder list by sharcholders and creditors
of a national bank);

'(ii) Review, at reasonable times and upon reasonable notice to a bank, the bank's records solely to ensure
compliance with applicable state unclaimed property or escheat laws upon reasonable cause to believe that
the bank has failed to comply with those laws {12 11.5.C. 484(b});

(iii} Venfy payroll records for unemployment compensation purposes (26 U.5.C. 3305(¢));
(iv) Ascertain the correctness of Federal tax returns (26 U.S.C. 7602);
(v) Enforce the Fair Labor Standards Act (29 U.5.C. 211); and

(vi) Functionally regulate certain activitics, as provided under the Gramm-Leach—Bliley Act, Pub.L.
106-102. 113 Srat, 1338 (Nov, 12, 1999).

(2) Exception for courts of justice. National banks are subject to such visitorial powers as are vested in the
courts of justice. This exception pertains to the powers inherent in the judiciary and does not grant staie or
other governmental anthorities any right to inspect, superintend, direct, regulate or compel compliance by a
national bank with respect to any law, regarding the content or conduct of activities authorized for national
banks under Federal law.

(3) Exception for Congress. National banks are subject to such visitorial powers as shall be, or have been,
exercised or directed by Congress or by cither House thereof or by any committee of Congress or of either
House duly authorized.

(¢) Report of examination. The report of examination made by an OCC examiner is designated selely for use in
the supervision of the bank. The bank's copy of the report is the property of the OCC and is loaned to the bank
and any holding company thereof solely for its confidential use. The bank's directors, in keeping with their re-
sponsibilities both to depositors and to sharehoiders, should thoroughly review the report. The report may be
made available to other persons onaly in accordance with the rules on disclosure in 12 CFR part 4.

© 2011 Thomson Reuters, No Claim to Orig. US Gov. Works,
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[64 FR 60100, Nov. 4, 1999; 69 FR 1904, Jan. 13, 2004]

SOURCE: 61 FR 4862, Feb. 9, 1996; 66 FR 34791, July 2, 2001; 68 FR 70131, Dec. 17, 2003; 69 FR 1916, Jan.
13, 2004, unless otherwise noted,

AUTHORITY: 12 U.S.C. | et seq.,71, 71a, 92, 92a, 93, 93a, 481, 484, and 1818,

LAW REVIEWSA unique preemption problem: The insurance and banking industries engage in war, 31 Val, U,
L. Rev. 1141 {1997).Can states tax nafional banks o educale consumers about predatory lending practices?
Howell E. Jackson, Stacy A. Anderson, 30 Harv. J.L. & Pub. Pol'y 831 (2007).City governments and predatory
lending. Jonathan L. Entin, Shadya Y. Yazback, 34 Fordham Urb. L.J. 757 (2007).Court bars Spitzer's access to
national bank data. David Stemler, 11-05 BNKLRRPT 3 (2005).Emerging trends in preemption impacting inter-
state lending by federally-regulated financial institutions. Darrel] L. Dreher, Elizabeth L. Anstaett, 60 Consumer
Fin. L.Q. Rep. 244 (2006).Enforcing the Fair Housing Act: Can agency interpretations override congressional
intent in anti-discrimination legislation? Francesca S. Laguardia. & N.Y.U. J. Legis. & Pub. Pol'y 535
{2006).Federa! statute end regulations promulgated by the office of the comptroller of the currency limiting
states' supervisory authority over national banks preempt state attorney general from undertaking an investiga-
tion of. Donald R. Cassling, 123 Banking L.J. 279 (2006).Introduction to the 2005 Annual Survey of Consumer
Financial Services Law: The tension between federal preemption and state law applicability intensifies. Jeffrey
1. Langer, Alvin C, Harrell, Fred H. Miller, 60 Bus. Law. 611 (2005).Judge halts Spitzer probe of loan discrim-
ination bank supervision confined to federal agency. Mark Hamblett, 10/13/2005 N.Y. L. 1. col. §
(2005).Mired in the process?: The future of state bank preemption. Michael C. Tomkies, Ralph T, Wutscher,
Elizabeth L, Anstactt, Keefe E. Roberts, 62 Bus. Law. 713 (2007).Nzational Bank Act preemption in the second-
ary market. Mark A. Olthoff, 123 Banking L.J. 401 (2006).National Bank Act preemption: The OCC's new mules
do not pose a threat {o consumer protection or the dual banking system. 23 Ann. Rev. Banking & Fin. L. 365
(2004).National Bank Act preemption; The OCC's new rules do not pose a threat to consumer protection or the
dual banking system. Howard N. Cayne, Nancy L. Perkins, 23 Ann. Rev. Banking & Fin. L. 365 (2004).National
Bank Acl which granted exclusive visitorial authority to the Office of the comptroller of the Currency. The
Clearing House Assoc . L.L.C. v, Spritzer. 394 F.SUPP.2D 620 (S.D.N.Y. 2005). Donald R. Cassling, 123
Banking L.J. 282 (2006).New federal preemption regulations level the playing field for national benks. 58 Con-
sumer Fin. L.Q. Rep. 4 (2004).New federal preemption regulations level the playing ficld for national banks.
Jomathan L. Levin, 58 Consumer Fin, L.Q. Rep. 4 (2004).Outside counse! subsidiaries of national banks not sub-
ject to state regs. Marshall H. Fishman, Jeremy A. Cohen, 5/14/2007 N.Y. L.J. 4. col. 4 (2007).Predatory lending
and national banks: The new visitorial Powers, preemption and predatory lending regulations. Marcel C.
Duyhamel, 121 Banking L.J. 455 (2004).Preemption and the North Carolina Predatory Lending Law, 8 N.C.
Banking 1nst. 377 (2004).Precmption rights of national bank operating subsidiaries: The fight for visitorial
power, Sara Sager, 30 J. Corp. L. 181 (2004).Real estate practice in the twenty—first century. Ann M. Burkhart,
72 Mo. L. Rev. 1031 (2007).Second Circuit review preemption of state banking laws, Martin Flumenbaum, Brad
S. Karp, 7/27/2005 N.Y. L.1. 3. col. 1 (2005).Spitzer battles the OCC--again. David Stemler, 05-06 BNKLRRPT
6 (2006).State attorney general's claim that national banks had violated the fair lending provisions of the Fair
Housing Act was barred by section 484 of theStates lack enforcement and investigative authority over national
banks. Thomas J. Hall, 125 Banking L.J. 251 (2008).5till mortgaging the American dream: Predatory fending,
preemption. and federally supported lenders. Julia Patterson Forrester, 74 U. Cin. L. Rev., 1303
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(2006).Supremacy clause limitations on federal regulatory preemption. Christopher R.J. Pace, 11 Tex, Rev. L. &
Pol. 157 (2006).Supreme Court extends federal preemption to national bank operating subsidiaries. Ernest T,
Patrikis, Glen R. Cuccinello, 124 Banking L.J. 512 (2007).The amazing, elastic, ever—expanding exportation
doctrine and its ¢ffect on predatory lending regulation. Elizabeth R. Schiltz, 88 Minn. L. Rev. 518 (2004).The
debate over the National Bank Act and the preemption of state efforts to regulate credit cards. Comment, 77
Temp. L. Rev. 425 (2004).The Lamfalussy process and EU bank regulation: Another step on the road to
Pan—European regulation? Duncan Alford, 25 Ann. Rev. Banking & Fin. L. 389 (2006).The OCC's preemption
rules exceed the agency's authority and present a serious threat to the dual banking system and consumer protec-
tion. 23 Ann. Rev. Banking & Fin. L. 225 (2004). The OCC's preemption rules exceed the agency’s authority and
present & serious threat to the dual banking system and consumer protection. Arthur E. Wilmarth, Jr. 23 Ann.
Rev. Banking & Fin. L. 225 (2004).The unwarranted regulatory preemption of predatory lending laws, Nicholas
Bagley, 79 N.Y.U. L. Rev. 2274 (2004). Toward a basal tenth amendment: A riposte to national bank preemption
of stale consumer protection laws. Keith R. Fisher, 29 Harv. J.L. & Pub. Pol'y 981 (2006).Update on federal
preemption and state mortgage lending laws. Donald C, Lampe, 60 Bus. Law. 703 (2005).UNITED STATES
CODE ANNOTATEDAppeintment of examiners, examination of member banks, State banks, and trust compan-
ies, reports, see 12 USCA § 481.Employees of Office of Comptrolier of the Currency, appointment, compensa-
tion and benefits, see 12 USCA § 482 Examination of Federal Reserve Banks, see 12 USCA § 485 Limitation on
visitation powers, see 12 USCA § 484.Special examination of member banks, information of condition furnished
to Board of Governors of the Federal Reserve System, see 12 USCA 483 Waiver of requirements as to reports
from or examinations of affiliates, see 12 USCA § 486.12 C, F, R, § 7.4000, 12 CFR § 7.4000
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Effective:[See Text Amendments| te July 20, 2011

Code of Federal Regulations
Title 12. Banks and Banking
Chapter I. Comptroller of the Currency, Department of the Treasury
Part 7. Bank Activitics and Operations
Subpart D, Presmption
—+= § 7.4006 Applicability of State law to national bank operating subsidiaries.

Unless otherwise provided by Federal 1aw or OCC regulation, State laws apply to national bank operating subsi-
diaries to the same extent that those laws apply to the parent national bank.

{66 FR 34791, July 2, 2001]

SOURCE: 61 FR 4862, Feb. 8, 1996; 66 FR 34791, July 2, 2001; 68 FR 70131, Dec. 17, 2003; 65 FR 1916, Jan.
13, 2004, unless otherwise noted.

AUTHORITY: 12 US.C. | etseq.7l, 71a, 92, 92a, 93, 93a, 481, 484, and IR18.

LAW REVIEWS2004 update on residential mortgage lending (inciuding preemption. RESPA. ECOA. and
TILA)} and Texas HELOCs. Julie R. Caggiano, 58 Consumer Fin. L.Q. Rep. 308 (2004).At the cross-
roads—conflict and uniformity in the regulation of mortgage lending. James M. Milano, 60 Consumer Fin. L.Q,
Rep. 586 (2006).A vnique preemption problem: The insurance and banking industries engage in war. 31 Val. U.
L. Rev. 1141 (1997).Brnging deference back (but for how long?): Justice Alito, Chevron. Auer. and Chcﬁéry in
the Supreme Court's 2006 term. Stephen M. Johnsen, 57 Cath. U. L. Rev. 1 (2007).California per diem interest
litigation. Stephen F.J. Omstein, David A, Tallman, 60 Consumer Fin. L.Q. Rep. 554 (2006).Developments in
the law concerning stored—value cards and other electronic payments produets. Sarah Jane Hughes, Stephen T,
Middiebrook, Broox W. Peterson, 63 Bus. Law. 237 (2007).Emerging trends in preemption impacting interstate
lending by federally-repulated financial institutions. Darrell L, Dreher, Elizabeth L. Anstaett, 60 Consumer Fin,
L.Q. Rep. 244 (2006).Federalism and predatory lending: Unmasking the deregulatory agenda. Christopher L.
Peterson, 78 Temp. L. Rev. 1 (2005).Fourth Circuit holds that National Bank Act and comptroller of the cur-
rency regulations preempted state laws permitting state to exercise visitorial powers over mortgage Jenders and
restrict pre--payment penalties on ADJU. Donald R. Cassling, 124 Banking L.J. 180 (2007).Important case up-
holds preemption of state licensing laws and interest rate limitations. Stephen F.J, Ornstein, Matthew S. Yoon,
David A. Tallman, Richard B. Homn, Stephanie C. Kueffner, 60 Consumer Fin. L.Q. Rep. 137 (2006).In the
name of parity: An analysis of the FDIC's proposed rulemaking to preempt certain state banking laws, E, Lang
Hunter, 11 N.C. Banking Tnst. 165 (2007).Introduction to the 2005 Annual Survey of Consumer Financial Ser-
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vices Law: The tension between federal preemption and statc law applicability intensifies. Jefirey I. Langer,
Alvin C. Harretl, Fred H. Miller, 60 Bus. Law, 611 (2005).Lively debate as Supreme Court weighs preemption.
David Stemler, 01-07 BNKLRRPT 4 (2007).National Bank Act preemption: The OCC's new rules do not pose g
threat to consumer protection or the dual banking system. 23 Ann. Rev, Banking & Fin, L. 365 {2004). National
Bank Act preemption: The OCC's new rules do not pose a threat to consumer protection or the dual banking sys-
tem, Howard N. Cayne, Nancy L. Perkins, 23 Ann. Rev. Banking & Fin. L. 365 (2004).New federal preemption
regulations level the playing field for national Banks. 58 Consumer Fin, L.Q. Rep. 4 (Spring-2004).0CC wins
big at high court. David Stemler, 05-07 BNKLRRPT ! (2007).Preemption and federalism developments: Wat-
ters under the bridpe. Michael C. Tomkies, Ralph T. Wutscher, Elizabeth L. Anstaett, 63 Bus, Law. 703
(2008).Precmption developments impacting intersiate lending by federally regulated financial institutions. Dar-
rell L. Dreher, Elizabeth L. Anstaett, 38 Consumer Fin. L.Q. Rep. § (2004).Preemption rights of national bank
operating subsidiaries: The fight for visitorial power. Sara Sager, 30 J. Corp. L. 181 (2004).Searching for chev-
ron in Muddy Watters: The Roberts court and judicial review of agency regulations. Ann Graham, 60 Admin. L.
Rev. 229 (2008).Second Circuit review preemption of state banking laws. Martin Flumenbaum, Brad S. Karp,
12712005 N.Y. L.J. 3. col. | (2005).Sometimes less is more: Utility. preemption. and hermeneuticzl criticisms
of proposed federal regulation of mortgage brokers. Lloyd T. Wilson, Jr. 59 5.C. L. Rev. 61 (2007).Supremacy
clause limitations on federal regulatory preemption. Christopher R.J. Pace, 11 Tex. Rev. L. & Pol. 157
(2006).Supreme Court extends federal preemption to national bank operating subsidiaries. Emest T, Patrikis,
Glen R. Cuccinello, 124 Banking L.J. 512 (2007).Supreme Court hears preemption case, David Stemler, 12-06
BNKLRRPT 9 (2006).Supreme Court report 2006-2007: Closing of the conrthouse doors? Julie M, Cheslik, An-
drea McMurtry. Kristin Underwood, 39 Urb. Law. 739 (2007).Supreme Court tackles preemption. David
Stemler, §7-06 BNKLRRPT 6 (2006).The debate over the National Bank Act and the preemption of state efforts
to regulate credit cards. Comment, 77 Temp. L. Rev, 425 (2004).The Mortgage Reform and Anti Predatory Act
of 2007; Paving & secure path for minorities in the midst of the sub prime debacle. Emily Jeffcott, 10 SCHOLAR
449 (2008).The National Bank Act and regulations promulgated by the office of the comptroller of the currency
preempt conflicting state laws which would otherwise govern national banking associations, Wachovia Bank v,
Watters. 431. Donald R. Cassling, 123 Banking L.J. 475 (2006).The OCC's preemption rules exceed the
agency's authority and present a serious threat to the dual banking system and consumer protection. 23 Ann.
Rev. Banking & Fin, L. 225 (2004).The OCC's preemption rules exceed the agency's authority and present a ser-
jous threat to the dual banking system and consumer protection. Arthur E. Wilmarth, Ir. 23 Ann. Rev. Banking
& Fin. L, 225 (2004). The Watters case: U.S. Supreme Court uphoids ability of national bank operating subsidi-
aries to preempt state law—What does it mean? Fred H. Miller, Meghan 8, Musselman, Alvin C. Hamell, 61 Con-
sumer Fin, L.Q. Rep. 610 (2007). Toward a basal tenth amendment: A riposte to national bank preemption of
state consumer protection laws. Keith R. Fisher, 29 Harv, J.L. & Pub. Pol'y 98] (2006).Update cn ECOA and
fair lending developments. John L. Ropiequet, Nathan O. Lundby, Kenneth J. Rojc, Sara B, Lubezny. 63 Bus,
Law. 663 (2008).Update on federal preemption and state mortgage lending laws. Donald C. Lampe, 60 Bus.
Law. 703 {2005).Update on state and federal banking law and regulations, O. Dudley Gilbert, 58 Consumer Fin,
L.Q. Rep. 18 (2004).What your lender and mortgage broker didn't tell you: A call for disclosure of loss of the
section 580b anti—deficiency protection upon refinancing, George W.Kuncy, 4 Hastings Bus. L.J. 209
{2008). Wachovia Bank, N.A. v. Burke: Preemption of state law with respect to national bank operating subsidi-
aries. Russell . Andrew, 10 N.C. Banking Inst. 109 (2006).12 C. F. R. § 7.4006, 12 CFR § 7.4006
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Effective:|See Text Amendments] to July 20, 2011

Code of Federal Regulations
Title 12. Banks and Banking
Chapter 1. Comptroller of the Currency, Department of the Treasury
Part 7. Bank Activities and Opcratmns
Subpart D. Preemption :
- § 7.4009 App]icabiliry of state iaw to national bank operanons. '

{a) Aunthority of national banks. A national bank may exercise all powers authorized to it under Federal law, in-
cluding conducting any activity that is part of, or incidental to, the business of banking, subject to such terms,
conditions, and limitations prescribed by the Comptroller of the Curmrency and any applicable Federal law,

(b) Applicability of state law. Except where made applicable by Federal law, state Jaws that obstruct, impair, or
condition a national bank's ability to fully exercise its powers to conduct activities authorized under Federal law
do not apply to national banks.

(c) Applicability of state law to particular national bank activities.

(1) The provisions of this section govern with respect to any national bank power or aspect of a national
bank's operations that is not covered by another OCC regulation specifically addressing the applicability of
state law.

(2) State laws on the following subjects are not inconsistent with the powers of national banks and apply to
national banks to the extent that they only incidentally affect the exercise of national bank powers:

(1) Contracts;
(if) Torts;
(iit) Criminal law [FN8]

8814,

(iv} Rights to collect debts;
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(¥) Acquisition and transfer of property;
(vi) Taxation,
(vii) Zoning; and

(viii) Any other law the effect of which the OCC determines to be incidental to the exercise of national bank
powers of otherwise consistent with the powers set out in paragraph (a} of this section.

{69 FR 1917, Jan. 13, 2004]

SOURCE: 61 FR 4862, Feb. 9, 1996; 66 FR 34791, July 2, 2001; 68 FR 70131, Dec. 17, 2003; 69 FR 1916, Jan,
13, 2004, unless otherwise noted.

AUTHORITY: 12 US.C. 1 et seq.,71, 71a, 92, 928, 93, 93a, 48], 484, and 1818.

LAW REVIEWS2003 changes to Oklahoma's U3C, enactment of the Oklahoma Home Ownership and Equity
Protection Act. and federa) preemption. Charles Cheatham, 58 Consumer Fin. L.Q. Rep. 151 (2004).An examin-
ation of recent preemption issues in banking law. Andrew T, Reardon, 90 Towa L. Rev. 347 (2004). At the cross-
roads—conflict and uniformity in the regulation of mortgage lending. James M. Milano, 60 Consumer Fin. L.Q.
Rep. 586 (2006).A unique preemption problem: The insurance and benking industries engage in war. 31 Val. U,
L. Rev. 1141 (1997).Bank mergers in Tennessee: An annotated mode] Tennessee bank merger agreement. Joan
MacLeod Heminway, Jackie G. Prester, 6 Transactions: Tenn. J. Bus. L. 247 (2005).Can states tax national
benks to educate consumers about predatory lending practices? Howell E. Jackson, Stacy A. Anderson, 30 Harv.
LL. & Pub. Pol'y 831 (2007).Commercial law. William F. Savino, David 8. Widenor, 55 Syracuse L. Rev, 761
(2005).Current developments in payment systems. deposit accounts. and electronic delivery of financial ser-
vices. Richard P. Hackett, Ryan 8. Stinneford, Roberta Griffin Torian, 62 Bus. Law. 675 (2007).Developments
in cyberbanking, Mark T. Gillett, Obrea O. Poindexter, Rachel Howell, 61 Bus. Law. 911 (2006).Developments
in the law concerning stored-value cards and other electronic payments products. Sarah Jane Hughes, Stephen
T. Middlebrook, Broox W. Peterson, 63 Bus. Law, 237 (2007).Emerging trends in preemption impacting inter-
state lending by federally-regulated financial institutions. Darrell L. Dreher, Elizabeth L. Anstactt, 60 Consumer
Fin. L.Q. Rep. 244 (2006).Federal court rejects preemption defense to state misrepresentation claims. David
Stempler, 01-08 MTGCLTR 2 (2008).Federal preemption and the challenge to maijptain balance in the dual
banking system. Robert C. Eager, C. F, Muckenfuss, II1, 8 N.C. Banking Inst. 21 (2004).Federalism. consumer
protection and regulatory preemption: A case for heightened judicial review. Vincent Di Lorenzo, 10 U, Pa, J,
Bus. & Emp. L. 273 (2008).Financial literacy. regulation and consumer welfare. Joseph A. Smith, Jr. 8 N.C.
Banking Inst. 77 (2004).In pursuit of safety and soundness: An analysis of the OCC's anti-predatory lending
standard. Diana McMonagle, 31 Fordham Urb. L.J. 1533 (2004).In the name of parity: An analysis of the FDIC's
proposed rulemaking to preempt certain state banking laws. E. Lang Hunter, 11 N.C. Banking Inst. 165
(2007).Mired in the process?; The future of state bank preemption. Michael C. Tomkies, Ralph T. Wutscher,
Elizabeth .. Anstaett, Keefe E. Roberts, 62 Bus, Law, 713 (2007).National Bank Act preemption: The OCC's
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new rules do not pose a threat to consumer protection or the dual banking system. 23 Ann. Rev. Banking & Fin.
L. 365 (2004).New federal preemption regulations level the playing field for national banks. 58 Consumer Fin.
L.Q. Rep. 4 (2004).New federal preemption regulations level the playing field for national banks. Jonathan L.
Levin, 58 Consumer Fin. L.Q. Rep. 4 (2004).Payroll cards: Would you like your pay with those fries? Beth S.
DeSimone. Carrie A. O'Brien, 9 N.C. Banking Inst. 35 (2005).Predatory lending and national banks: The new
visitorial Powers, preemption and predatory lending regulations. Marce! C. Duhamel, 12) Banking L.J. 455
(2004).Subprime lending: Ohioans fall prey to predatory lending at record levels—What next? Joshua Michael
Stolly, 34 Ohio N.U. L. Rev. 289 (2008).The amazing, elastic, ever—expanding exportation doctrine and its ef-
fect on predatory lending regulation. Elizabeth R. Schiltz, 88 Minn, L. Rev. 518 (2004).The debate over the Na-
tional Bank Act and the preemption of state efforts to regulate credit cards. Comment, 77 Temp. L. Rev, 425
(2004).The debate over the National Bank Act and the preemption of state efforts to regulate credit cards. Mark
Furletti, 77 Temp. L. Rev. 425 (2004).The legal giants that propelled North Carolina banks to national promin-
ence: Paut j. Polking, Marion A. Cowell, and Jerone C. Herring, Lissa L. Broome, 8 N.C, Banking Inst. 119
(2004).The OCC's preemption rules exceed the agency's authority and present a serious threat to the dual bank-
ing system and consumer protection. 23 Ann. Rev, Banking & Fin. L. 225 {2004).The OCC's preemption rules
exceed the agency's authority and present a serious threat to the dual banking system and consumer protection.
Anthur E. Wilmarth, Jv. 23 Ann. Rev. Banking & Fin. L. 225 (2004).The Watters case: U.S. Supreme Court up-
holds ability of national bank operating subsidiaries 1o preempt state law—What does it mean? Fred H. Miller,
Meghan 8. Musselman, Alvin C. Harrell, 61 Consumer Fin. L.Q. Rep. 610 (2007).Update on state and federal
banking lew and regulations, O. Dudley Gilbert, 58 Consumer Fin, L.Q. Rep. 18 (2004), What your lerder and
mortgage broker didn't tell you: A call for disclosure of loss of the section 580b anti—deficiency protection upon
refinancing. George W. Kuney, 4 Hastings Bus. L.J. 209 (2008).What's your score? Educating college students
about credit card debt. Kimberly M. Gartner, Elizabeth R. Schiltz, 24 St. Louis U. Pub. L. Rev. 401 (2005).12C.
F.R. § 7.4009, 12 CFR § 7.4009
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