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REPLY BRIEF

Lawrence County argues that because the lower court determined the huge crevasse to be
“open & obvious” [R-53] that Lawrence County would be immune from liability. This
determination is based on the Affidavit testimony of Aultman and her passengers that a huge
crevasse existed in the center of Qak Grove Road. [R-44, 45, 46] Aultman and her passengers had
no prior kowledge of the dangerous condition of the road.

The Affidavits offer no testimony that Aultman or her passengers knew prior to the accident
that the huge crevasse existed, nor is there testimony that they could see the opening until after the
vehicle plunged into the opening. It was very dark and the accident occurred at approximately 11:30
p.m.

The affidavits do contain testimony that the only type sign that Aultman and her passengers
saw that night was a section of orange and white barricade sitting off to the side of the roadway some
12-15 car lengths before the opening in the roadway. There was nothing, at the time Aultman’s
vehicle approached the crevasse, that blocked the road that would have given warning that the road
had washed away. There was nothing to prevent Aultman or any other driver from driving right into
the crevasse.

Whether the dangerous condition that existed on Oak Grove Road was open and obvious is
a genuine issue of material fact. In the case at bar, there exists sworn contradictory testimony as to
material facts; and, summary judgment is not appropriate. Pratt v. Gulfport-Biloxi Regional Airport
Authority — So.3d —(2011) 2011 WL 699371 citing Robinson v. Cobb, 763 So.2d 883, 886 (13)
(Miss. 2000) (When opposing witnesses swear to contradictory, material facts, summary judgment
is not appropriate.)

CONCLUSION




There exists material facts that should be resolved by the trier of fact, not through summary

judgment, and Lawrence County’s Motion should have been denied. Aultman respectfully requests

that this Court reverse the ruling of the lower court and remand this case for trial on the merits.

Respectfully submitted,

ARNETRIA L. AULTMAN, APPELLANT
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