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STATEMENT OF THE CASE

Nature of the Case

Lloyd Wayne Cuevas (“Wayne”) and his wife Charlotte Angell
Cuevas (collectively referred to as “the Cuevases”) filed suit in
the Chancery Court of the First Judicial District of Harrison
County, Mississippi, to cancel a quitclaim deed of record that
Wayne did not sign nor did he authorize anyone to sign. (R. 1).
Said deed conveys land from Wayne to two of his daughters, Angela
K. Ladner (“Ladner”) and Kelly C. Smith (“Smith”). (R. 2).

The Cuevases also named as defendants Frances J. McArthur
(“McArthur”), the notary that allegedly witnessed Wayne’s signature
on said deed; Western Surety Company (“Western”), McArthur'’s
bonding company; and Julien Byrne, III (“Byrne”), the attorney that
prepared said deed. All claims against McArthur, Western, and
Byrne were settled and dismissed prior to trial. (R. 2).

Following entry of the trial court’s OQOpinion and Final
Judgment denying the Cuevases’ request to cancel the quitclaim deed
of record, the Cuevases timely filed a post-trial Motion pursuant
to MRCP 52 and MRCP 59. {R. 8, 36). The Chancellor entered an
Order denying the post-trial Motion (R. 36), however, the Cuevases
first notice that this Order existed was more than thirty (30) days
following entry. The day that the Cuevases learned of the Order
through their attorney they immediately prepared and served a
Motion requesting that the trial court reopen their time to appeal.

(R. 38). Again, the Chancellor denied the Cuevases’ request for



relief (R. 50), and it is this ruling that the Cuevases are
appealing.

Course of the Proceedings

On September 23, 2010, the Opinion and Final Judgment
{"Judgment”) of the trial court was entered. {(R. 1-7).

On October 4, 2010, the Cuevases timely filed their Moticn to
Alter or Amend Findings, Conclusions and Final Judgment or, in the
Alternative, Grant a New Trial (“post-trial Motion”). {R. 8-27),

On November 1, 2010, an Order was entered denying the
Cuevases’ post-trial Motion. {R. 36=-37).

On December 7, 2010, the day the Cuevases learned of the
existence of the Order, they served their Motion to Reopen Time for
Appeal (“Motion to Reopen”) and mailed it to the clerk for filing;
said Motion was filed on December 10, 2010. (R. 38-43)

On December 14, 2010, Ladner and Smith filed Defendants’ Kelly
C. Smith and Angela K. Ladner’s Opposition to Plaintiff’s Motion to
Reopen Time for Appeal (“Opposition”). (R. 44-46).

On December 23, 2010, the Cuevases filed their Notice of
Hearing on Motion to Reopen Time for Appeal noticing their Motion
to Recpen for hearing on January 14, 2011. (R. 47-49).

On January 5, 2011, the trial court entered its Order denying
the Cuevases’ Motion to Reopen. (R. 50).

On January 12, 2011, the Cuevases timely filed their Notice of

Appeal to appeal the trial court’s January 5, 2011 Order. (R. 51-



52).

Statement of Facts

Lloyd Wayne Cuevas (“Wayne”) and his wife Charlotte Angell
Cuevas (collectively referred to as “the Cuevases”) filed suit in
the Chancery Court of the First Judicial District of Harrison
County, Mississippi to cancel a quitclaim deed of record conveying
land from Wayne to two of his daughters, Angela K. Ladner
(5Ladner”) and Kelly C. Smith (™Smith”). (R. 1-2). Wayne alleged
and maintains that he did not sign said deed nor did he authorize
anyone to sign his name. (R. 1-2).

The Cuevases also named as defendants Frances J. McArthur
(“McArthur®), the notary that allegedly witnessed Wayne’s signature
on said deed; Western Surety Company (“Western”), McArthur’s
bonding company; and Julien Byrne, III (“Byrne”), the attorney that
prepared said deed. (R. 2).

All claims against McArthur, Western, and Byrne were settled
and dismissed prior to trial. (R. 2).

On September 23, 2010, the COpinion and Final Judgment of the
Court was entered denying the Cuevases’ request to cancel the
quitclaim deed of record from Wayne to Ladner and Smith. {R, 1).

On October 4, 2010, the Cuevases timely filed their Motion to
Alter or Amend Findings, Conclusions and Final Judgment or, in the
Alternative, Grant a New Trial (“post-trial Motion”). (R. 8).

On November 1, 2010 the Court entered an Order denying the

Cuevases’ Motion to Alter or Amend Findings, Conclusions and Final



Judgment or, 1in the Alternative, Grant a New Trial (R. 36),
however, the Cuevases did not receive notice of said Order until
December 7, 2010. (R. 39).

On December 7, 2010 upon learning of said Order, the Cuevases
served their Motion to Reopen Time for Appeal with the Affidavit of
Michele D. Biegel, their lawyer, attached thereto as Exhibit “A”
and incorporated by reference. (R. 38).

As stated in the Affidavit of Michele D. Biegel, counsel for
the Cuevases, Michele D. Biegel, was notified of the entry of said
Order from counsel opposite on December 7, 2010. (R. 42).

Also, as stated in the Affidavit of Michele D. Biegel, neither
Biegel nor Biegel’s office received notice of the Order from the
clerk or any party within twenty one days of its entry (R. 41),
but, in fact, only received notice of the Order on December 7,
2010. (R. 42).

The Affidavit of Michele D. Biegel clearly states that prior
to December 7, 2010 neither Biegel nor her office received any type
notice, written or oral, from anyone of the Court’s ruling and
subsequent Order. (R. 42).

Attached to the Affidavit of Michele D. Biegel as Exhibit “1"
and incorporated by reference is a redacted copy of Biegel’s
Decenber 6, 20i0 reply e-mail to counsel opposite; said e-mail
clearly establishes that Biegel was unaware of the Order entered on
November 1, 2010 and believed that the trial court would allow a
hearing on the post-trial Motion prior to rendering a ruling. (R.

4



43) .

Biegel’s belief and intent that there would be a hearing on
the Cueavases’ post-trial Motion is also reflected in both the
opening paragraph and paragraph 16. of the post-trial Motion which
state as follows:

Comes now Lloyd Wayne Cuevas (“Wayne”) and Charlotte

Angell Cuevas (“Charlotte”), and files this their Motiocn

to Alter or Amend Findings, Conclusions and Final

Judgment or, 1in the Alternative, Grant a New Trial

pursuant to MRCP 52 and 59, and for cause and other good
cause to be shown at a hearing hereof would show:

* x Kk Kk K

16. For the reasons set forth hereinabove, for
other good cause to be shown at a hearing hereon, and any
additicnal reason revealed by the title opinion and
survey of the property which is being performed, the
findings, conclusions and Judgment which was entered

(R. 8, 17).

Despite the fact that Cuevases’ Motion to Reopen Time for
Appeal was set for hearing on January 14, 2011 (R. 47), the trial
court entered an Order on January 5, 2011 denying said motion (R.
50), and it is from this Order that the Cueavases’ timely filed
their Notice of Appeal. (R. 51).

- In Smith’s and Ladner’s Opposition, there is no allegation of
prejudice if the time for appeal is reopened. (R. 44).

The record is void of any evidence that Smith or Ladner will

be prejudiced if the time for appeal is reopened. (R. 44).



STATEMENT OF ISSUE AND SUMMARY OF THE ARGUMENT

The lower Court erred when it denied the request of the Cuevases to
reopen the time for appeal for a period of fourteen (14) days from
the date of entry c¢f its Order reopening time for appeal.

The trial Court abused its discretion in denying the Cuevases’
Motion to Reopen Time for Appeal which was filed in compliance with
MRAP 4 (h).

ARGUMENT

The trial court’s decision of whether to grant a motion
pursuant to MRAP 4(h) is reviewed by the appellate court for an
abuse of discretion. Pre-Paid Legal Services, Inc. v. Anderson,
873 So0.2d 1008, 1009 (94) (Miss. 2004) citing Horowitz v. Parker,
852 So.2d 686, 689 (Miss.Ct.Rpp. 2003); Pinkston v. Miss. Dep't of
Transp., 757 So.2d 1071, 1073 (Miss.Ct.App. 2000).

MRAP 4{h) states as follows:

Reopening time for appeal. The trial court, if it finds

(a) that a party entitled to notice of the entry of a

judgment or order did not receive such notice from the

clerk or any party within 21 days of its entry and (b)

that no party would be prejudiced, may, upon motion filed

within 180 days of entry of the judgment or order or

within 7 days of receipt of such notice, whichever is

earlier, reopen the time for appeal for a period of 14

days from the date of entry of the order reopening the

time for appeal.

MRAP 4(h) {2010).

The comment to MRAP 4(h) states, in part:

While the party seeking relief under Rule 4 (h} bears the

burden of persuading the trial court of lack of timely

notice, a specific factual denial of receipt of notice

rebuts and terminates the presumption that mailed notice
was received. Citing Nunley v. City of Los Angeles, 52



F.3d 792, 798 (%th Cir. 1995).

* Kk Kk ok Kk

While the trial court retains some discretion to refuse
to reopen the time for appeal even when the requirements
of Rule (4) (h) are met, the concept of excusable neglect
embodied in Rule 4(g) simply has no place 1in the
application of Rule 4(h). <Citing Avolio v. Suffolk, 29
F.3d 50, 53 (2d Cir. 1994).

MRAP 4(h) cmt. (2010).

A close reading of M.R.A.P. 4(h) reveals that two

requirements must be met before the time for appeal may

be reopened: (1) that a party entitled to receive notice

fails to receive such notice from the clerk or any party

within 21 days of its entry; and (2) that no party would

be prejudiced, with prejudice defined as some adverse

consequence other than the cost of having to oppose the

appeal and encounter the risk of reversal. Once these

are established, a motion must be filed within 180 days

of entry of the judgment or within 7 days of receipt of

such notice, whichever is earlier.

Duncan v. Duncan, 774 So.2d 418, 420 (17) (Miss. 2000).

In each of the following cases, the appellate court reversed
the trial court’s denial of a timely filed motion to reopen time
for appeal pursuant to MRAP 4(h):

1. Duncan v. Duncan, 774 5c¢.2d 418 (Miss. 2000);

2. Boyles v, Schlumberger Technology Corp., 792 So.2d 262
(Miss. 2001);

3. Horowitz v. Parker, 852 S50.2d 686 (Miss.App. 2003); and

4. Mississippi Public Employees’ Retirement System v. Lee,
23 So0.3d 528 (Miss.App. 2009).

In both Twine v. City of Gulfport and Winter v. Wal-Mart

Supercenter, the appellate court affirmed the <trial court’s



granting of a timely filed motion for out of time appeal. Twine v,
City of Gulfport, 833 So.2d 596 (Miss.App. 2002); Winter v. Wal-
Mart Supercenter, 26 S50.3d 1086 (Miss.App. 2009).

Additionally, in Twine, the appellate court stated that
although the trial judge’s law clefk notified counsel for Twine
that an order would be issued prior to December 1, 2000, this
placed no duty on Twine to contact the clerk’s office to see if the
order had been issued. Twine, 833 So.2d at 599 ({6).

In affirming the trial court’s decision in Winter, the
appellate court stated that Winter did not have to show excusable
neglect in order to sustain a motion for out of time appeal.
Winter, 26 S0.3d at 1089 (99).

In Duncan, Boyles, Horowitz, Mississippi Public Employees’
Retirement System, Twine, and Winter, thé appellate court found
that the motion to reopen time for appeal was filed within seven
days of receipt of notice of the order or judgment, and, therefore
timely filed in accordance with MRAP 4(h). Likewise, the Cuevases’
motion was timely filed, but as in Twine and Winter, the trial
court abused its discretion in denying the Cuevases’ motion.

To the Cuevases’ knowledge, Clayton v. Hartsog is the only
reported civil case wherein a motion was timely filed in accordance
with MRAP 4(h) and the trial court did not abuse its discretion in
denying said motion. Clayton v. Hartsog, 970 So.2d 248 (Miss.App.
2007} . However, the Clayton facts are wholly distinguishable from
the case at bar. The Cueavases’ lawsuit has not been adjudicated

8



as frivoloué, nor has there been sanctions imposed against the
Cuevases.

In Clayton, the county court issued summary Jjudgment to
Hartsog and “took the extraordinary step” of sanctioning Clayton
for filing a frivolous suit, and then, the circuit court affirmed
the county court on both issues. Clayton, 970 So.2d at 250 (9e6).
Based on these underlying facts of the frivolous nature of
Clayton’s lawsuit and the sanctions imposed upon Clayton, the
appellate court affirmed the circuit court’s denial of Clayton’s
motion to reopen the time for appeal. Clayton, 970 So.2d at 250
{(1e) .

In Pre-Paid Legal Services, Inc. v. Anderson, counsel for the
defendants, collectively referred to as Pre-Paid, filed a motion
pursuant to MRAP 4(h) within five (5) days of learning of an order
and judgment entered approximately two months earlier by the Holmes
County Circuit Clerk. Pre-Paid Legal Services, Inc. v. Anderson,
873 So.2d 1008, 1009 (92) (Miss. 2004). The circuit judge denied
Pre-Paid’s motion after stating that she “has to go by the records
of the clerk’s office, and those records indicate that it was
served on the parties.” Anderson, 873 So.2d at 1009 (93).

In Anderson, the Supreme Court of Mississippi explained that
the two affidavits presented by counsel for the defendants (movant
to reopen time)} rebutted and terminated the presumption that notice
was received based on the clerk’s records and reversed the circuit

court’s denial of Pre-Paid’s motion. Anderson, 873 So.2d at 1009



(17, 9). The Court also explained that it is irrelevant that the
defendants’ counsel were present when the ruling was announced and
the order signed because MRCP 77(d} clearly requires the clerk to
provide notice of “entry” of an order or judgment. Anderson, 873
So.2d at 1010 (18).

Finding the issue in Prepaid Legal Services, Inc. v. Taylor to
be identical to the issue in Anderson, the Supreme Court also
reversed the circuit court in Taylor. Prepaid Legal Services, Inc.
v. Taylor, 904 So.2d 1059, 1060 (99) (Miss. 2004). The Supreme
Court reversed the denial of Pre-Paid’s timely filed motion to
reopen time for appeal as provided in MRAP 4{(h) in reliance upon
Anderson and noted that “Taylor did not offer proof via affidavits
or otherwise from the Chancery Clerk’s office showing that notice
was in fact sent and/or received.” Taylor, 904 So.2d at 1061 ({10,
11).

In the case at bar, Ladner and Smith allege that the Court
records indicate that such notice was sent to all counsel of
record. (R. 44). However, as in Taylor, Ladner and Smith did not
offer proof via affidavits or otherwise from the Harrison County
Chancery Clerk’s office showing that notice was, in fact, sent
and/or received by Biegel.

As set forth in the comments to MRAP 4(h) and Anderson,
Biegel’s affidavit rebuts and terminates the presumption that the
Cuevases or their counsel received notice of the Court’s November

1, 2010 Order based on the clerk’s records.

10



Counsel for the Cueavases was first notified of the Court’s
November 1, 2010 Order on December 7, 2010 and immediately served
a.Motion to Reopen Time for Appeal that very day. (R. 38). As in
Duncan, Boyles, Horowitz, Mississippi Public Employees’ Retirement
System, Twine, and Winter, the Cuevases motion to reopen time for
appeal was timely filed in accordance with MRAP 4(h), within seven
days of receipt of notice of the order or judgment.

The record contains no evidence or supports any inference that
Ladner or Smith would be in any way prejudiced if the Cuevases are
allowed an cut-of-time appeal.

In Ladner’s and Smith’s Opposition, they claim that counsel
for the Cuevases has a duty to be diligent to check the docket and
Court records to determine if a ruling or order had been entered
when a case has been taken under advisement. (R. 44). Again, as
reflected in the Cuevases’ post-trial Motion and in Biegel’s
December 6, 2010 e-mail to counsel opposite, the Cuevases
anticipated a hearing on their motion and was not aware that the
Court had taken said motion under advisement.

Assuming arguendo that the Cuevases were aware that said
motion was under advisement, they had no duty to contact the
clerk’s office to see if the order had been issued, just as Mr.
Twine had no such duty in Twine although the judge’s law clerk
advised Twine’s counsel the time timing of when an order would be

issued. Furthermore, as reaffirmed in Anderson, MRCP 77 (d) clearly

requires the clerk to provide the Cuevases notice of “entry” of an

11



order or judgment. Anderscon, 873 So0.2d at 1010 (98); MRCP 77{d)
(2010} .

In Ladner’s and Swmith’s Opposition, they claim that the
Cuevases must show “excusable neglect” and that “mere failure to
learn of entry of the Jjudgment 1is generally not a ground for
showing excusable neglect” but more must be shown. (R. 45).
Ladner’s and Smith’s statement of the law is inaccurate. MRAP 4 (h)
does not require a showing of excusable neglect. Winter, 26 So.3d
at 1089 (99): MRAP 4(h) cmt. (2010).

In the case at bar, the Cuevases did not receive notice of the
trial court’s Order from the clerk or any party within 21 days of
its entry and fully complied with MRAP 4 (h) by filing their motion
to reopen within 7 days of their receiving notice of the Order
which is earlier than 180 days of entry of the Order. Granting the
Cuevases’ Motion for an out-of-time appeal will not prejudice
Ladner nor Smith.

The facts surrounding the motion and decision of the trial
court in the case at bar are identical to Taylor, and, therefore,
this Court should follow that precedent and find the trial court
erred in denying.the Cueavases’ Mbtipn to Reopen Time for Appeal.

CONCLUSION

For the reasons stated hereinabove, this Court should reverse
and remand this case to the trial court with instructions to enter
an order allowing the Cuevases fourteen (14) days from the date of

entry of that Order to take an out-of-time appeal as provided in

12



MRAP 4(h) .
RESPECTFULLY SUBMITTED this the 29th day of April, 2011.

LLOYD WAYNE CUEVAS AND
CHARLOTTE ANGELL CUEVAS, Appellants

lell) 050

MICHELE D. BIEGEL, P[ttorne)f"for Appellants
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Rz 4 MISSISSIPPI COURT RULES

their appeal because, while the parvenis’ Order {o compel arbitration,
notice of appeal should have included the A trial court's order compal]mg' atbibeg,
fing]l judgment, the basis of the appeal tion which disposes of all the isgueg before

was abundantly clear from the parents’ the court or evders the entire con
statement of the isaues and their brief of o Ke avbitrated is a final demsf;g“;?

appellant. KT) F v-J.L.H, 538 80.2d 971 therefors, immediately appealable, ang
(Miss, 2006), . . « further, any'final decision with respect g,
’I&meliness. o arhlttatmn is appeatable to the Suprep,
Grandmothers appeal was - i‘.lmeI) Court pursuant to Miss. R. App. 8 and 4
where an immediate appeal of a:denial of {overruling Banks v, City Finance Cq, , 825
an application for leave to intervene un- 8¢ 2d 642 (Miss, 2002)) Sawyers
der Miss, R, Civ. P, 24 was not vequived Herrin-Géar Chevrolet Co., 26 Su 3d 1025
and,the father did not file a brief in the (sts. aoi0). . .
current appeal, Miss. R. App. P, 51(d). 8.3,
v. D.C., 13 So. 3d 269 (Miss. 2009). .,

Rule 4. Appeal as of rlght — When taken. .

{a) Appeal and cr ass-appeals in ctvil and criminal cases. Exaept as provided
in Rules 4(d) and 4(e), in a civil or ¢riminal -cass in- _Whmh an appeal or
cross-appeal is perrnitted by law as of right'from a frial court to the Supreme
Court, the notice of appeal required by Rule 8 shall he filed with the clerk of the

trial court within 80 days after"the date of entry of the judgment or order
appealed from, If a notice of appeal is mistakenty filed in, the Supreme Cowt,
the clerk of the Supreme Court shall note on it the date on “which it wag
received and transmit it to the clevk of the trial court and it shall be deemed
filed in the trial court on the date so noted.

(b) Notice before entry of judgment, A notice of appeal filed after the
arinomncement of a decision or order but befors the entry of the judgment or
order shall be treated as fited after sich entry and on the day of the entry.

" (¢} ‘Notice by another party. If a timely notice of appéal 4 filed Dby a pexty, any
other party may file a natice 6f appeal within 14 days afterthe date on which
the first notice of appeal was filed, or withizi the time otherw:se preseribed by
this rule, whichever penod last expires. f“ e

(d) Post-trial motions in civil cases. If any palty ﬁles & tinjely motion of 2
type spécified immediately below the time for appes] for all parties runs from
the entry of the order disposing of the tast such ‘motion, outstanding. This
provisioh applies to'a timely motion ufider the Mississippi Rules of Civil
Procedure (1) for judgment under Rule 60(b); (2) under Rule 52(b) to amend or
make additional findings of facts, whether ar fiot granting the motion would
alter the judgment; () under Rule 59 fo alter, or.amend the judgment; (4) under
Rule 59 for a hew trial; or {5) for relief under:Rule 60.if themotion is filed no
later thaﬂ 10 days after the entry of judgment. Anotice of appeal filed after
amouncement or. entry-of the judgment bitt befove dmpositlon of any of the
sbove mations is ineffective.to appeal from the judgment or order, or Pﬂf
thereof, specified in the notice of appeal, until the entry of the order disposing
of the last such mot,ion nutstanrl:ng Notwithstanding the provisions of
Appellate Rule 3(c),a vahd notice of appeal is effecinve to appeal from an order
disposing of any of the abdve motions. .1 .

788
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RULES OF APPELLATE PROCEDURE Rurk 4

(e) Post-trial motions in criminal cases. If a defendant- makes a timely
motion under the- Uniform Criminal Rules of Circuit Court Practice (1) for
judgment of acquittal notwithstanding the verdict of the juxy, or'(2) for a new
trial under Rule 5.16, the time for appeal for all parties shall run from the
entry of the order denying such motion. Notwithstanding anything in this riile
to the contrary, in criminal cases the-30 day period shall tun from the daté of
the denial of any motion contemplated by this subparagrqp'h, or from the date
of imposition of sentence, whichever occurs later: A notice of appeal filed after
the court announces a decision sentence, or order but before it disposes of any
of the above motions, is ineffeéctive until the date of the entry of the order
disposing of the last such motion oufatanding, or until the date of the entry of
the judgment of conviction, whichever ia later. Notwithstanding the provisions
of Appellate Rule-3(c), a valid vioti¢e of appeal is effective to appeal from an
order disposing of any of the above motions. i

(D) Parties under disability, In the case of parties under a disability of
infancy or unsoundness. of mind, the varidus periods of- time - for which
provision is made in this rule and within which periods of time action must be
taken shall not hegin to run until the date on which the disability of any such,
party shall have bekn removéd. However, in cases where the appellant infant
or person of unsound mind was a plaintiff or complainiant, and in cases whera
such a person was a party defendant and theve had been appointed for him or
her & guardian ad litem, appeals to the Supreme Court shall be taken in the
manner prescribed in this rule ithin two years of the entry of the judgment
or order which would cause to commence the running of the 30 day time period
for all other appellarits as'provided in this rule. R BT .

" (g) Extensions. The trial court may extend the time for:filing a notice of
appeal upon motion filed not later thaa 30 days after the expiration of the time’
otherwise prescribied by this rule. Any such motion which 1§ filed béfore
expiration of the prescribed time may be granted for good cause and may be ex
parte unless the court otherwise requires. Notice of any such motion which is
ﬂlgd after expiration of the prescribed time shall be given to other parties, and
the mation shall be granted only upon' a showing of exciisable neglect: No such
extension shall exceed 30 days past such prescribed time or 10 days from the

date of entry of the order granting the motion, whichever occuxs later.
(},1) Reopening time for appeal. The trial court, if it finds (a).that a party
?ntz.xtled to notice of the entry of a judgment ox order did not receive: such notice
‘:gil‘ﬂl (;;he clerl-: or any 'part3_r within 21 days of its en't1jy -axj.d.(b) tha'tl no perty
iud be prejudiced, may, ipon motion filed within 180 days of entry of the,
i‘;.ri%"ment or order ox within 7.days of receipt of such notice, whichever is
of tﬁer, Teopen the time for appeal for a period of 14 days from the date of entry.

B e order reopening the time for appeal.  « - L

a1 b “*":Dayer' appedls, If the board of supervisors‘f of any county, or the mayor-
comm‘_"ﬂ{d of aldermen of any city, town or villagé, or any dther board,
) .cialssmn ox othe_r officer of any county, or municipality, or district, sued in an
aftor thcapamt , fails to file a notice of appeal under Rule 4(a) within 20 days
® date of entry of an adverse judgment or order, or within 7 days after
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Ruie 4

filing of a notice by another party pursuant to Rule 4(c), any taxpayey o the

county, munieipality or district shall

expense 1o employ.private counsel to prosecute the appeal in complianee Wigh
these rules. If the governmental entity files a notice of appeal, the appea]
not be dismissed if any such taxpayer-objects and prosecutes the appes)
taxpayer's own expense. (Amended effective July 1, 1997; July 1, 1998)

. ADVISORY COMMIFTEE. HISTORICAL NOTE

Effective July 1, 1997, a néw Rule 4(h)
was ddded to provide for recpening of time
for appeal in the event that a notice of
entry of judgment is not veceived. The
former Rule 4(h} was redesignated 4(f).

689-692 So. 2d LXII (West Miss, Casés,

1997).

Effective . Janwary - 1, -- 1895,
Miss.R.App. P, 4 replaced ,(IVIiss.Sup.Ct.R.
4, embracing proceedings 1n the Court of
Appeals. 844-647 So,20 XXVIE-EXX (West

v

Migs.Cages 1984). . =~ v .

Effective July 1, 1994, thé Comment to ..

MissiSup.Ct.R. 4 was amended to delets
vt Lo

ol 1 - Ty

Rule’4 applies to appeals and cross-
appesls in all ¢ivil and criminal cases. The
date of entry of judgment is the date the
judgment is entered in-the general docket
of the clerk of the court. MR.C.F. 68,

" The notice of appeal régquirement ap-
plies to all forms of appeal, including
crosg-appeals;” Rile 4(c) requires thaf a
notice of appeal for a cross-appesl-bs filed
within 14,days-afier the date on which the
flst notice; of-appeal yrag filed, unless a
longer perjod ,is,prescribed by enother
pravision of Rule 4. i

Previously, Rule 4(d) dptcified certain -
post-trial motions that had to swait dis- -

position hefore-a valid potice of appeal
eould be.filed, Aoy notice of appeal filed
hefore such disposition had no force or

effect. Rule 4(e) had the same provisiors

for specified post-trial-motions In criminal

dases, Thdse provisions of Rules 4(d) and

4(e), however, created a trap for an unsus-
pecting litigant who filed a notice, of ap-
pesl before a pogt trial motion, or while a
post trial motion was pending. Because
the Rules required a party to fils a new

notice ‘0f appeal after the motion’s dispo--
sitidn, unless a new notice was filed the -
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. Eftetive July 1, 1994, the Commens 1,

coMMENT ¢

. second_ notice of appesl, and the Court

have the‘right at the taxpayery own

Shal}
at the

references to repealed statutes ang Date
vial concerning the transition from stay,.
tory procedures to Rule practice, 632-635
So. 2d V (West Miss.Cases 1994,

.Mias.Sup.CE.R. 4 was amended tp Provide
that the date of the eniry of the Judgmeny,
is the date the judgment is entered §y the
generel docket of the clerk of court, and |y
delete an outdated case pitation. 632-635

- 80.2d XLIV-XLV (Wost Miss,Cases 1904),

[Adopted August 21,.1996; amendeq er.

. fective Jpl\yr 1, 1997; July 1, 1998)

A N

Hupreme Coust lacked jarisdiction to hear
"the appeal, See-In re' Kimbrough, ggy
B0.2d:799 (Miss.1996); Many litigants, es-
pecially pro selitigants, failad to fila the

expressed dissafisfpetion with the rule.
See* id. (Banks,''J., disseniing} and
(McRaé, J.; dissenting),-
Rules 4(d) and 4(e) now provide thata
. notice of appeal filed hefore the diapositien
-of a specified post trial motion will become
effective wpon disposition of the motion. A
notice filed hefore ths filing of one of the
specified motions ‘or After the filing of 2
métion but before -its dispesition is, in
effect, sugpended until the motions dispo
sition, "whereupon the previously filed po
$ice effectively places jurisdiction in the
Sugiteme Court., Still, ordinarily, the filing
of a notice of appeal should come after the
disposition of these motions.-An appesl
-ghould not be.noticed and docketed in the
Supreme Caourt while it i still possible
that the appealing ;px_afty may obtain retief
in the trial court. ,
Because a ‘notice of appeal will ripen
into an effective appeal upon disposition
of a.post trial motion, in sorae instapces




fhere will be an appeal from a jydgment
that has been altered substantially be-
cause the motion wag granted in whole or
in part. Many such "dppeals: will be dis-
missed for want of prosecution when the
appellant fails to meet the briefing sched:
ule. But, the appelles may also move to
strike the appeal. When responding to
such a motion, the dppellant would have
an opportunity to state that, even though
some relief sought in a post tyial motion
was granted, the appql!ant still plana to
pursue the appeal.-Becaunse the appel-
lant's responge would provide the appellee
with sufficient notice of the appellants
intentions, an additional notice of appeal
is unnecessary. : s .

While Rule 4 is patterned after its Fed-
eral counterpart, Rule 4(d) departs from
Federal practice by providing that a valid
notice of appeal is effectivé to appeal from
an order disposing of a post- tial télling
mation. Under Fed. R: App. P. d(a)(4), if a
party wishes to appeal from the disposi:
tion of a pest trial tolling motion, tha
party mugt amend the notice to so indi-
cate, Howsver, requiring amendment of
the notice of appeal would creats a new,
albeit less severe, trap for unsuspecting
litigants, without sérving a substantial
purpose, T L

Rule 4(d) is also aiiiended to include,
among motions that éxtend the time for

g a uotice of appeal; a Rule 60 motion
that is fled within 10 days aftei eniry of
judgment, This eliminates the difficulty of
Uetermining whether a poat trial motion

meds within 10 days' after entry of &

Judgment is  Rule 59°motiti, «hich'tolls

the time for filing an’ appeal; or a Rule 607

:?]"mt'_‘" which historically has not tolted
S 82 ime, See Michael v. Michael, 650
u.2d 469 (Miss, 1995), o
iansioe ?(ﬂ continues td recognize an ex-
b n for partl_es under a legal disability.
lsias)mjru v. Knight, 491 So. 2d 217 (Miss.
4(5}%‘,’ 4g) is based on Fed. R. App. P.
the 30 gmotm,? filed before expiration of
may be 8y period may be ex:parte and:
Standg ﬁ'f_aqted for any "good cause.” This
- The op.qontical to that found in Rule
da Xlension may not go heyond 30
4y, “Rer the time prescribed in Rule

RULES OF APPELLATE PROGEDURE Ruie 4

“If the motion is not fileduntil the exten-
gion period has begun o run, the burden
rests on the appellant to show the failure
to file a timely. notice was a.vesuli:of
“sxcusable neglect.” Mere failure to learn
of.entry of the judgment: is generally mot a
ground . for showing excusshle negleet,
Counsel in a case taken under advisement,
has a duby to check the docket vegularly.
But see City of Gulfport v, Saxon, 437 So.
2d 1215, 1217 (Miss, 1983) (when trial
court sits as an appellate éourt, parties

smay reasonably expect notification from
the court or elerk when a ralitig is madé).
Filing a notice is a simple act, and a pdrty
must do all it ¢tould reasonably be ex-
pected to do to porfect the appeal in a
timely fashibn, Counsel’s failure to' read
publishied rules of court and counsél’s ves
liance on mistaken legdl advicé from'a
trial cowrt ¢lerk will not show excusable
neglect. Campbell v Bowlin, 724 F. 2d
484, 488°(bth Cir. 1984); Reed v. Kpoper
Co., 478 F'2d 1268 (TE.C.A, 1973) Ex-
cusable ieglect will not be shown by coun-
sel’s busy trial schedule, Pinere Schideder :

v. Fed. Nat'l'Mtg. Ass'n, 674 F. 24 1117 (1st- ' o
Cir, 1978). - o

"On the other hand, a party misled by i
actions of thé court can establish excus-
able neglect, See Ghipser v, Kohiméyer &
Co., 600 F. 2d 1061, 1083 (Bth Cir:1979);
In re Morraw, 502 F. 2d 520, 522 (5th Cir.
1874) (dictum). Excugable negléct may be'
shown ‘where a timely mailed notice was
late hecause of wnanticipated and vncon-
trollable delays in the mail. Fallen v
Unitetd States, 378 118, 139, 84 8. Ct.
1689, 12 L. Ed. 2d 760 (1964). Sge Fener
ally, 20 W, Moove, Federal Practice § 804~
13. . . . .

An excusable neglect rhotion must he
filed within the 30 day extension period.
Thé extetision will be limited to that pe-
rigd; or to & peried ending 10 days after
the entry of an order granting the motion,
whichever gccurs later,

In criminal cases, the Cowmrt may sus-
pend Rule 4 to permit out of time appeals.-
Post-conviction relief proceedings are:gov-
erned by the rules controlling-criminal:
appeals. Sea Miss. Cods Ann. § 99-39-
26(1)(1994), Williams v. State, 406 So, 28
1042, 1043 (Miss. 1984), No-such suspen-
sion, however, ig permitted i 2 civil case]
See Rules 2(c); 26(b). - ' 5
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Rule 4(h) is-patterned after Fed. R. App.
P, 4(a)(6), which was added to the Federal
Rules in1991. Ruls 4(h) provides a limited
opportunity for relief, independent of and
in addition to that available under Rule
4g), in circumstances where the notice of
entry of a judgment or ovder, required td
be matled by the clerk of the trial court
pursuant to Rule 77(d) of the Mississippl
Rules of Civil Procddure, is either not
réceived by a party or ia received so late as
to impair the opporbunity to file a timely
notice of gppeal. Rule 4(h) allows & tridl
court to yeopen for a brief period the time
for appeal upon a finding.that notice of
entry of a judgment or order jvas not
received from the clevk or a party within
21 days of itg entry and that no parly
would -be prejudiced. ,Whilg "the, pacty
seeking relief under Rule 4(h) bears the
burden..of persuading the frial courf.of
laglk of timely notice, s.specific factual
deniel of receipt of noticenrebuts and ter-
minates the presumption that mailed no-
tice was received. See Nunjey v. City. of Los
Angeles, 62 F.3d.792, T98 (9th Cir. 1995).
“Prejudice” means some ‘adverse conge-
quence other than the cost of having-fo
opposg the appeal and encounter the risk
of reversal, consequences that are present
in every.eppesl. Prejudice might arise, for
example, if the appeliee had taken sgme
action in reliance on the expiration of the
normal time period for.filing a.notice of
appeal. . N

While the trial court retaina some dis-
cration to refuse fo reopen the time for
appeal aven when the requirements.of
Rule (4)(h) are met, the concept of excus:
able neglect embodied in Rule 4(g} simply
has no place in the application. of Rule
4(h). See Avolio v, Suffolk, 29 F.3d 50, 53
{24 Cix. 1994). “To hold otherwise would

negate the addition.of Rule 4{h], which 1998; April 18, 2007.]

’ . JUDICIAL DECISIONS i
TP RS - . .
Cross-appeals, . .o Order to corapel arbitration.
Dismissal proper. Time for appeal.
Ezxtonsiong of time, Tustrative cases.
Infancy, :

Post-trial motions in ¢ivil cases. .
Post-tifal: motions in criminal cases.
Post-conviction relisf. L.
Applicability to administrative appsals. .
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provides an avenue of ralief separ
apart from Rule 4[g]” Nunleypu. a(t;'?taud
Los Angeles, 52 B3¢ 792, 797 (on, %_OI
1995). Thus, “whexs non-receipt hag 1, 1T,
praven and no other party would b oot
udiced, the denial of velief canngt restm ¥
[a lack of excusable neglect, guch 8 }':"‘
party’s failure to learn iﬁdependentls
tlh_e entrydofi.‘ juitiigmeht during the thi{-t ;f
ay period for filing notices of nyy
aros & %8 0F appeal " .

Reopening may be ordered only y
motion filed tvithin 180 days of the 52’; .
of a judgment or obder or within 7 daysrr}f
recoipt of notics of such entry, Whichevo
is earlier. This provision establishey :,Tl
outer time limit of 180 days for 4 past
who faila o receive timely natice of ent; ;
of a judgment or order to sesk addition?{
time {o apﬁeal and enables any winning
pardy to shorten- the 180-day perjog by
aending (and establishing proof of receipl
of} its own notice of enfry of a judgment or
order, as authopized-by Miss. R. Ciy, p
T(d). Winning pariies are encanraged fo
send their.ewn noties in order to lessen
the chance that a judge will accept a claim
of non-receipt in the face of evidence that
notices were sent by both the clerk and
the winning pazty. Receipt of a winning
party’s notite will shorten only the tims
for reopening the time for appeal under
this subdivigjon, leaving the normal lime
poriods for appesl unaffected,

If the metion is granted, the trial court
may yeopen.the time for filing a notice of
appeslonly for a period of I4 days from
the date of entry of .the grder reopening
the time for appeal..

The taxpayer who progecutes en appesl
under Rule 4{i). must comply with these
roles-and file a,timely.natice of appeal
under 4(a), or 4(e), if applicable.

[Amended effective July 1, 1997; July §,

Crags-appeals. ;, )

In a child support and visitetion £33 f
rmother’s appeal was procedurally barf "5
under Miss. R. App. P. 4 because it ¥




