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.

STATEMENT OF THE ISSUES

WHETHER THE APPELLANT ACTUALLY PERFORMED THE WORK IN
QUESTION, AND WHETHER THE AMOUNT OF MONEY CHARGED FOR
SUCH WORK WAS PROPORTIONAL TO THE AMOUNT OF MONEY PAID
FOR SUCH WORK BY THE HOMEOWNER '

WHETHER THE APPELLANT IS GUILTY OF HOME REPAIR FRAUD AS A
RESULT OF HIS DECISION TO SUSPEND WORK ON THE HOME, AS THE
CONTRACT SPECIFICALLY AUTHORIZED SUCH SUSPENSION IN THE
EVENT OF A FEE DISPUTE

WHETHER DEFENDANT’S JURY INSTRUCTION D-12 SHOULD HAVE BEEN
GIVEN TO THE JURY WHEN IT DID NOT IMPROPERLY STATE THE LAW
AND WAS THE ONLY INSTRUCTION ON THAT PARTICULAR THEORY OF :

THE DEFENDANT’S CASE

WHETHER MISSISSIPPI'S HOME REPAIR FRAUD STATUTE IS SO BROAD

THAT IT WOULD CRIMINALIZE THE FAILURE OF A CONTRACTOR TO
- PERFORM ANY PORTION OF THE CONTRACT, EVEN IF SUCH PORTION

HAS NO RELATION TO THE ACTUAL PHYSICAL REPAIR OF A HOME

WHETHER THE TRIAL JUDGE ERRED WHEN HE DETERMINED NOT TO '
RELY ON THE DEFENSE’S EXPERT WITNESS TESTIMONY AND PROVIDED
NO SUBSTANTIAL EVIDENCE IN THE RECORD SUPPORTING HIS
DECISION TO DO SO



o _ ARGUVMENT _

i.  DEFENSE EXPERT'S ESTIMATIONS WERE ACCURATE AND WENT TO
PROVE THAT A SUBSTANTIAL AMOUNT OF WORK WAS DONE ON THE
HOME, WHICH IN TURN PROVES THAT THE APPELLANT WAS NOT
GUILTY OF HOME REPAIR FRAUD
The State of Mississippi asserts, in ;ts bnef, that se\iefal eurms of money were

paid for items which were never provided and work which was never completed. First,
the State claims that the septic system, which Mr. Green estimated to cost
approximately $5,500.00, was never instalied. However, Mr. Green testified that his

_ ana|y3|s proved a different result. In hlS efforts to determlne an approprlate value of the

work done on Mr. Buchanan $ sept|c system, Mr. Green went to the health department

in order to venfy whether any septic work had been done. (T. 325). The health ”

K 'departrnent confirmed for him that a permit for septic .\J‘{Ol'k at Mr. Buehanan’e home had

been issued, and that a septic tank had indeed beeninstalled. (T. 325). While Mr.

Buchanan may have festified that no septic wo.r_k was completed, the factual findings' of

Mr. Green, an expert in the field ef home conetructionlrepair, clearly show different.
Next, the State claims that Mr. Green'’s estimate of $400 is excessive, as an

actual dumpster which was never delivered. Again, Mr. Green, a seasoned expert in the

area of home construction/repair, testified that the term “dumpster” does not always
mean that an actual, physical dumpster will be placed on the property. (T. 331). Often
times, a contractor will simply hire people with a big truck to come along and periodically
pick up the trash. (T. 331). These people operate to do the same work as a dumpster

would. Mr. Buchanan himself testified under oath that he withessed people coming to

his home and picking up trash. (T. 259). Additionally, as Mr. Green testified, that trash is



normally taken to a Iandfill, and that the dumping of the trash into such a landfill is not
cheap nor is itfree. (T. 331). | |
 Third, the State claims Mr. Green’s estimate of $500 for electrical work is

. exc’ess'iv.e, as no .elec-tri'cal work was performed.on Mr. Buchanan's home. ‘Mr_. :
Buchanan testified that no‘electrica] work was performed, and based this belief in the
fact that some electrical outlets were still “live.” (T. 257). Mr. Buchanan did not dispute
that the electricity was turned off when Mr. White was in the process of removing the old
sheet rock_. (T. 256). Additionally, as Mr. Green téstiﬁed, often times the subs_ will turn
the electricity back on while working in order to get their jobs done. (T. 323-24). The
 State cannot now clai..m_that, because there was 'some-electricél current present in the
wires, that no éle;:tri_cal work had ever been completed. |

o Fbur’:h, -_the‘S_tatt_a asserts that Mr. G-reen"s estimates of $455 and $?_82 for soil |
- sample 'tésting and termite pretreatment, respectively, are inaccuraté. Mr. BUchanan
" testified that the termite pretreatment was done, but that it was done in accordance with
his annual contract with Términex. (T. 2‘58). However, as Mr. Green testified, at the
point in time when the pretreatment Was done, Terminex was not allowed to perform
pretreatment work. (T. 328). Further, Mr. Green stated that termite pretreatment work is
not something that is normally a part of an annual termite contract. (T. 328). Because
the pretreatment was completed, it is obvious that it was completed by someone other
than Terminex under Mr. Buchanan’s annual policy. Additionally, Mr. Green testified that
the $455 cost for the soil testing/engineering was reasonable. (T. 319). In formulating

his assessment of that cost, Mr. Green examined photos of the jobsite. (T. 319).



The State seems quite occupied by the fact that Mr. Green was paid a sum ofi
money by the aefense to analyze his ﬁgurés and com‘e'tor court to testify. The State
would seem to want this court to give léss credence to Mr. Green's testimony based on
this compensation. However, it is established law in Mississippi that it s by no means
ifnproper to cbrhpensate an expert witness for‘ his expenses, nor is it 'improper for
counsel to pay him to come to trial and testify as to his findings. Paracelsus Health Care
Corp. v. Willard, 754 So.2d 437, 446 (Miss. 1999).

Mr. White does contest the validity of his conviction for home repgir fraud, but
does not'di'spute the possibility that t_he'rel could be some money owed back to Mr.

' Buchénén. ‘H,c.)wever_, this amount is nowhere near the émouh_t Which Mr. White was

* ordered to pay by the trial judge; As can clearly be seen from the,téstimony at trial, Mr.
- Green'’s estimations’were based on ,aj solid, evidentiary.bas'is.- As Mr. -Gr,een has bé_zen

involved in the construction industry for years, his'e)épert opinion in this maﬂef should

. have been examined more closely.

Thus, because it is apparent that Mr. White did more work on Mr. Buchanan’s
home than he was given credit for at trial, his conviction for home repair fraud was
indeed an erroneous conviction and the amount of restitution ordered was error.

Il THE APPELLANT DOES NOT ASSERT BREACH OF CONRACT AS AN

AFFIRMATIVE DEFENSE TO HOME REPAIR FRAUD; RATHER, BECAUSE

THE CONRACT WAS BREACHED BY THE HOMEOWNER,

NO HOME REPAIR FRAUD WAS COMMITTED

Mr. White, in this appeal, is not asking this Court to legislate any affirmative

defense to the crime of Home Repair Fraud. Mr. White is simply asking this Court to



recognize that he did not qommit home repair fraud by suspending work on Mr,
Buchanan’s home when .Mr'. BUéhéhah himself breached It'he; éontract. |
It is well established in the State of Mississippi that the freedom of parties to
~ enter into contracts is_a fundamenital right 'updn‘which th.e' co.urts'ca.nnot infringe absent
fraud, illegality or mﬁtual mistake. Martin v. Early, 859 So.2d 1034 (Miss. App.
2003).The courts are likewise without the power to alter or rewrite any contracts where
such contracts are not “illegal, immoral or contrary to public policy.” Id. As stated in the
Brief of the Appellant, the clause at issue in this case is not illegal, immoral or against
the public policy of this state. The contract at issue in this case js not il]egal, as it does
~ not Cause a'ny _taﬂvs of thié state fo be broken. See Price v. F.?urdue.Pha_rma‘ Co., 920 '
S0.2d 479 (Miss. '2006). Further, th.is contract is not ah immoral one, as it does not '
*faciltate nor induce an offense against morality. See .Ha}r; v. Wilson, 86 So.2d 208
(Miss., 1920). Finally, this contract is not against the public policy of th'isrstate, as it is not
prohibited by the constitution, statute or decision of the Supreme Court. See Heritage
~ Cablevision v. New Albany Elec. Power Sys., 646 S0.2d 1305 (MisS. 1994). Therefore,
under tHe precedent set forth by the Supreme Court of this state, the contraét at issue
here is enforceable and the courts have no authority to infringe upon its prbvisions.
Because this contract is valid and enforceable, the lower court judge had no legal
authority to disregard the provisions of this contract during Mr. White’s trial on the
charge of home repair fraud. The clause of this contract at issue, Section Ten (10) of
the General Provisions, plainly provides that, if a fee dispute arises, Mr. White may
cease work on the home until such dispute is resolved. Mr. Buchanan, on December 16,

2005, breached his obligations under the contract when he refused to submit his weekly
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payment to Mr White, giving rise to a fee dlspute (R. 8) At this point, Mr. Whlte was
free to mvoke Section Ten (10) of this contract whlch gave him the right to cease work
on the pro;ect until the fee dispute was resolved.

The State of Mississippi, in its bnef contends that Mr. White i is askmg thls court
to legislate an aff rmative defense to home repair fraud. This is not the case. Mr. White
is not claiming that the fee dispute between the parties is a defense to home repair
fraud. Rather, because Mr. Buchanan breached his obligations under the contract, Mr.

- White submits that no home repair fraud was even committed when he suspended work
on the home. |
By fi_nding Mr. Whité_ guiit_y 6f home répéir f_raﬁd, due to his reliance on tH_e .
prd\fisi(_)n of the contract to suspend work on the home. until the fee dispute between the
. panies Qvas re_sqlved, the lower .court'isr _es__sentially decl‘arin_g vpid fhe c_ontrad ‘
negotiated and signédr by Mr. White and Mr. Buchanan.'As stated in previous
paragraphs, persons in this state have the freedom to enter into contracts and to
enforce such contracts, absent some illegal, immoral or public policy concern. Martiri v.
Early, 859 So.2d 1034 (Miés. App. 2003). The County Court judge’s decision in this
case does not_hing more than undermine the basic and fundamental freedom of persons
in this state to enter into and enforce valid contracts. In finding Mr. White guiity of home
repair fraud, the judge is, in essence, making it a cfime for a person to abide by the
terms of a contract (in this case, making it a crime for Mr. White to suspend work on Mr.
Buchanan’s home per -Section Ten (10) as a result of a fee dispute). Allowing this
precedent to stand would subject to prosecution for home repair fraud any contractor

who suspended work on a project per the terms of a legal, valid and enforceable
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contract. This is a dangerous precedent, and one which is clearly in contradiction with
| .the. ﬁoiicies and holdings sét'for-th by this sfafe’s Supreme Couﬁ. Mr. White h.ad the right
to suspend work on Mr. Buchénan’s home due to Mr. Buchanan’s refusal to submit any
more 'payme'nts.- If,is unCOhscidnable to think that this acﬁon could subject one to
criminal prosecution. | |
ll. BECAUSE DEFENDANT’S JURY INSTRUCTION D-12 DID NOT

IMPROPERLY STATE THE LAW AND WAS THE ONLY INSTRUCTION ON

THE ISSUE OF BREACH OF CONTRACT, IT WAS ERROR FOR THE TRIAL

JUDGE TO DENY THIS INSTRUCTION

As stated prt_-zviou_sly, Mr White is not asserting breach of cqntract or “fee
dispute” as an affirmative defense to the 'cri_me of home_' repaif fl;.aud. Mr. White, in
s‘uépendihgr'WO'_rk on Mr. Buchanan’s home due t.o his non-payment, rightfully i'h\fokéd.
Section Ten {10) of the contract which allowed him to dq just that. Thﬁus‘, because Mr.-
White had the 'co_‘nfréc':tt‘jall right to 'suépe_hd wbrk on the project in _this sit'uafi_on , nb horm.e
repair i;raud was committed. Aé such, Defendant’é Jury Instruction D-12 wa.s_ not an
incorfect statement of the law and s_hould have been givén to the jury. |

The clause found in Section Ten (16) of the General Provisions of the contract at
issue was not void and would not have worked to nullify the home repair fraud statute.
The State claims that allowing a contractor to stop work anytime he claims that payment
is withheld would operate fo nullify the statute. First, it is undisputed that a payment
dispute had arisen between Mr. White and Mr. Buchanan; the State does not dispute
this. Second, if this court was to nullify clauses such as this in any type of contract, it

would do nothing more than impermissibly infringe upon the parties’ freedom to

contract. See Martin v. Early, 859 So.2d 1034 (Miss. App. 2003). It is unconscionable to



believe that if a pontractor begins work on a home, and the homeowner later decides to
stop paying fof the W6rk, the contractor would t.r-ave‘ means by Which to stop work until
the payment dispute had been resolved. If this were the case, the homeowner could
sign a c;ontract hiring & contractor to build/repair his home, decide he does ot wantto -
pay for thé work, then fdrce the contractor to complete .the job without compeﬁsation,
the homeowner all the richer. The intent of the home repair fraud statute clearly was not
to produce this type of absurd result. Even if Mr. White chose to no longer work for Mr.
Buchanan, Mr. Buchanan was not wi_thout remedy. He could easily have pursued a civil
claim against Mr. White in order to have the money he advanced returned to him. The
: Stat_é ééems to believé that the home repair fraud_ statute is the 6nly- ayai.lablé remédy to
aggrieVed homeowners. .T}-'lis is not the case, as there are any number of 'ci\)il remedies
WHich hav_e peen avéilabl_e long béfdre the ‘hon.1_e re_pair frf_au_d statute wés ehaqte_d in -
2003. Miss. Code Ann. § 97-23-103.

 The State of Mississippi is correct when it states that courts do not have the right
to add to or take anything from a statute where the language is plain and unambiguous.
Balouch v. State, 938 So.2d 253 (Miss. 2006) (citing Wallace v. wan of Raleigh, 815
So.2d 1203, 1208 (Miss. 2002)). However, the law as stated in Balouch is wholly
inapplicable here. The proposed jury instruction D-12 simply instructs the jury that if
they believe Mr. and Mrs. Buchanan breached the confract by failing to make payments,
then Mr. White did not commit home repair fraud. (R. 55). This is not being asserted as
an affirmative defense. It is being offered to show that Mr. White was in no way guilty of

home repair fraud when he suspended work on Mr. Buchanan’s home.



The Supreme Court of this state has specifically held that a defendant is “entitled
| tb have jury ihéfrﬁctions given wh-ichApres“e.nt- his theory of the casé,A" ﬁfovided thoée
“instructions properly state the law, is not covered in other instructions and has some

fbﬁndation in evidence. Strickland v. State, 980 So.2d 908 (MiSS'.r 200-8)' (éiting Chandler

V. Stafe, 946 So.2d 355, 360-(Miss. 2006). Failure to admit a defendant’s jAury instruction

when it has met the above test constituted reversible error. Roberson v. State, 838

S0.2d 298 (Miss. App. 2002) (citing Humphrey v. State, 759 So.2d 368 (Miss. 2000)).

Because Defendant’s Jury Instruction D-12 did not imprpp_erly state the law, was not
“covered at all in any other instryctions given to the jury and had a solid evidenfiary basis

thr,ough the tes’iimOny of both Mr. Bﬁchanén and Mr. White, the failuré of the Co,uhty-, R
. Cou;tjudge to admit this'_ihstruction to the jdry constitutes re've-rsi.ble error. .

N Ft_xrthermoreA, the Stété_ would have this Court b_ellieve_thlat,th_e home repair fraud
statute is clear and unambiguous. This assertion is whdlly inaccurate, as essehtiél parts
of this statute are both vague and ambiguous. This statute subjects to criminal
prosecution anyone who “promises performance which he does not intend to perform or
knows will not bé performed.” Miss. Code Ann. § 97-23-103. This phrase begs the |
question: what type of performance is this intended to cover?

The United States Supreme Court, in Lanzetta v. State, 306 U.S. 451, 453

(1939), stated it well:

“No one may be required at peril of life, liberty or property to speculate as to the
meaning of penal statutes. All are entitled to be informed as to what the State
commands or forbids.”

The Court went on to say:



“That the terms of a penal statute creating a new offense must be sufficiently

explicit to inform those who are subject to it what conduct on their part will render

them liable to its penalties is a well recognized requirement, consonant alike with

ordinary notions of fair play and the settled rules of law; and a statute which

either forbids or requires the doing of an act in terms so vague that men of

- common intelligence must necessarily guess at its meaning and differ as to |ts

application wolates the first essential element of due process.”
Id.(citing Connally v. Genera! Const. Co., 269 U.S. 385, 391). The purpose of this above
quoted rule is to give the ordinary person fair notice of what is prohibited, so that he
may act accordingly and not be trapped by a law which gives insufficient warning of its
prohibitions. Sewell v. Georgia, 435 U.S. 982 (1978). If an act is unconstitutionally
vague, when viewed in light of the above test, it will be considered void. /d.

 In Fulgham v. State, 47 S0.3d 698 (Miss. 2010), the Supreme Court addressed

the issue of Veguenessl. In that case, the Court examined Mississippi Code Annetated |
Section 47-5-193 which prohibited .any officer 'oremp_loyee-' of the State frbnﬁ furnishing
" an “unauthorized electronic device” to any offenders in the custody of the State. Id. The
Court, attempting to determine what constituted an “unauthorized electronic device,”
noted that the statute coritained no definition of what constituted such a device, and
ultimately remanded the case, stating that it was unclear whether Fulgham received
sufficient notice that his actions would be considered illegal. /d.

Like Fulgham, the language contained in Mississippi Code Annotated Section 97-
23-103 is vague. This statute does not define exactly what type of performance is
required, and what types of performance are covered. Nowhere in this statute is there a
definition of “performance.” If the State’s interpretation of “performance” were to be

applied, then any type of non-performance, no matter how miniscule, by a contractor

would be considered criminal. For example, if a contract called for the contractor to

10



patnt the walls in a home lime-green, and the contractor mistakenly palned the walls a
shamrock green this, by the State’s lnterpretatlon would be considered non-
performance and thus criminal. It is unconscionable to believe that such a miniscule
mistake could subject a 6oﬁtractor'fo bo.th. jail tirme and fines. |
| Neither Mr. White nor any reasonable. person could have beén adequately put on
notice as to what type of performance this statute is intended to cover. Reasonable
minds can surely differ on its meaning, as can clearly be seen in both the Appellant’s
and the State’s briefs. This statute should have adequately and sufﬁéienﬂy described
‘exactly what type of performance’is reqwred by the contractor in order to avoid criminal
' prosecutlon No such definition was provrded which ieaves us only to guess and
speculate. No person should be reqw_red to speculate as to what conduct would be
criminal or nqnfcriminal;l a'n_d forc_ing.on‘e todosoisa grave and Unacceptableivic-_)lat_ion
of due process of the law. Lanzetta, 306 U.S. 451. |

In addition to being unconstitutionally vague,_th_e statute is also ambiguous..
Anytime an ambiguity arises in a penal statute, any ambiguity must be construed in
favor of the defendant. Skilling v. U.S., 130 S.Ct. 2896,l2932 (2010). In Moskal v. U.S.
498 U.S. 103, 108 (1990), the U.S. Supreme Court opined:

‘we have always reserved lenity for those situations in which a

reasonable doubt persists about a statute's intended scope even

after resort to “the language and structure, legislative history, and

motivating policies” of the statute.”
The Rule of Lenity is applicable here. The home repair fraud statute is ambiguous as to

exactly what type of conduct it is intended to cover. Nowhere in this statute, via either

the plan language or iegislative history, does it show an intent to subject to criminal
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prosecution a contractor who stops work because of a fee dlspute The State contends
that any reasonable lnterpretatlon of thls statute precludes a clause such as the one at
issue here (Section 10 of the General Provisions). It is juSt as reasonable to believe that
this statute is oniy intended to cover those cbntractdrs:wrho‘ téké in large sums of
money, then .disapbear without having done any work. In cases -such as this, where thé
language and intent of the statute is ambiguous, such ambiguity should be construed in
favor of the defendant. Thus, construing this ambiguity in favor of Mr. White, it is clear
that this clause of the contract coupled with hils decision to stop work untif the fee
dispute was cleared up is riot the type of conduct inténded to be punished by
. MiSsissippi’_s home repéir.fralljdj statue. = -
IV. WHETHER OR NOT THE SUBCONTRACTORS WERE PAID IS IRRELEVANT
- AS THE HOME REPAIR FRUAD STATUTE DEALS ONLY WITH.
PERFORMANCE IN RELATION TO THE ACTUAL, PHYSICAL REPAIR OF
- THE HOME

The State of Mississippi, in its brief, contends that the Mr. White's failure to timely
pay his subcontractors is evidence of a failure to perform his duties under the contract,
thus cénstituting home repair fraud. This contention is entirely without merif, as this is
not the type of “performance” the statute was intended to cover.

Mississippi's home repair fraud statute, Miss. Code Ann. § 97-23-103, provides a
definition of *home repair” and what that phrase is intended to cover. The definition
provides:

“Home repair’ means the fixing, replacing, altering, converting, modernizing,

improving of or the making of an addition to any real property primarily designed

or used as a residence.”

Miss. Code Ann. § 97-23-103(1)(a).
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The statute further prowdes in pertinent part that

“A person commlts the offense of home repalr fraud when he knowmgly (a)

enters into an agreement or contract, written or oral, with a person for home

repair, and he knowingly: (i) . . . promises performance when he does not 1ntend

. to perform or knows will not be performed.”
| Miss. Code Ann. § 97-23-103(2)(a)(i).- -

As this statute deals only with heme repair fraud, the performance referred above is the
performance of home repair. Thus, the only type of performance that matters here is the
actual, physical performance of the contractor in building or repairing the home. While

‘ | the _statL_lte itself does not specifically say that euch performance is enly _rel_at_ed to the
actual constrtjetionltepair ot the ho_me', it 'isr.quite clear that, when looking at the statute
as a whole, it was the intent of the legislature to limit this t)erfetmence to only the actual
physical'conStrUction/repair of the home. Additionally, the Rule of Lenity dictates that
any ambiguiity in & crlmlnal statute which would rmpose cnmmal penaltles ona’
defendant must be construed in favor of the defendant. Gu:ce v. State, 952 So 2d 1209,
148 (Miss. 200_7)_. Seé also U.S. v. Enmons, 410 U.S. 396 (1973); State v. Burnham,
546 So.2d 690, 692 (Miss. 1989); Univ. of Miss. Med. Cir. v. Easterling, 928 So.2d 815,
820 (Miss. 2006).

When reading the statute in its entirety, and construing any ambiguity that might
exist in favor of Mr. White, it is clear from the statute itself that the legislature intended
that the only the failure to perform the actual construction/repair of the home should
subject one to criminal prosecution for home repair fraud. As the Mississippi éupreme

Court stated in Mauldin v. Branch, the job of the court is simply to interpret the statutes

as they are written. 866 So.2d 429, 435 (Miss. 2003). In interpreting a given statute, the
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role of the court is to determine the intent of the legislature and construe that statute in
'a.c;:ofd.ance with the apparénf ihtent. Id. | | | o
Furthermore, subjectirig Mr. White to criminal guilt for home repair fraud on the

" basis of his faiiufe to p‘ay- the Schontractors would be é far reaching f)r'eciedent; This
holding would essentially impose Quilt of home repair fraud upon any contractor who
failed to perform any portion of a contract, regardless of the terms of that provision.
Such a broad interpretation of this statute would clearly expand its reach to absurd and
far reaching Iengths. Specifically when dealing with the issue of subcontractors, thisr

interpretation of this statute' would subject to prosecution for home repair fraud any
Ag_t.enerarl contractor who becafne involved in 'a_disputé With his éubco_nt-ractor_s';_Eor
exafnb[e, if a general éontractor became dissatisfied 'with a subcontractor's subpar
'p-e_rforman_ce _bri a jo_b,._suéh dispute with the subcontractor would .eduél_ home repair' :
fraud.

-~ Additionally, the State is attempting to persuade this Court that the portion of the
contract dealing with the compensation of the subcontractors by Mr. White very relevant
and important, while at the same time assertirng that Section 10 of the General
Provisions, which Mr. White invoked when a fee dispute arose, is immaterial and
irrelevant in this matter. In essence, the State is picking and choosing which parts of the
contract should and should not matter, and that is something which cannct be done.
Section 10, which allowed Mr. White to suspend work due to a fee dispute, is just as
valid and enforceable as the section dealing with the compensation of subcontractors.

Because it is quite clear here that the Mississippi Legislature did not intend that

the home repair fraud statute to cover all those provisions in the contract not dealing
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with the actual construction/repair of the home, this Court should reverse the County

Court's ruling ahdl i'nféfpfe{ the meaning of “péfforfnance” in t.hé way it was clearly

intended to be interpreted when written.

V. -THE DECISION OF THE TRi_AL JUDGE TO DISREGARD THE TESTIMONY
OF THE DEFENSE’S EXPERT WITNESS WAS ERROR AS THE TRIAL
RECORD CONTAINED NO SUBSTANTIAL EVIDENCE SUPPORTING HIS
DECISION
It is true that the judge, when sitting without a jury in a bench trial, has the

authority to determine a witness’s credibility and to determine the weight and worth of

any conflicting test_imony presented by the_witnesses. Reed v. State, 749 So.2d 179 |

~ (Miss. App.' 1999). However, in order for the trial.judgé’s détérmination asto Wéigﬁt and

credibility to not be disturbed on ébpeal, there must be substantial supporting evidence

_in the record to back up the judge’s determination. Univ. Med. Ctr. v. Martin, 994 So.2d

740 (Miss.zoos)(émpha_sis added). Seé Addison Const, Inc. v. Lauderdale County |

-School Sys., 789 So.2d "1'71 (Miss. 2001). The Sﬂpreme COUI‘t-ha-S deﬂned substantial

evidence as being “'suéh relevant evidence as reasonable minds might accept as

- adequate to support a conclusion’ or, to put it simply, more than a mere ‘scintilla’ of

evidence. G.Q.A. v. Harrison County Dept. of Human Resources, 771 So.2d 331, 335

(Miss. 2000) (citing Hooks v. George County, 748 So.2d 678, 680 (Miss. 1999)).

Additionally, Black’s Law Dictionary defines “scintilla” as “a spark or trace.” Black’s Law

Dictionary 1373 (Bryan A. Gamer ed., 8th ed., West 1999). It matters not what evidence

the State provides; only what supporting evidence the judge himself provides.

In the case at bar, there is no substantial evidence whatsoever in the record to

back up the County Court judge’s determination as to the credibility of the defense’s
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expert witness, Mr. Bert Green. During the hearing on the issue of restitution, the
County Couft'judge proceeded tlo écéeh't; -in its entirety, the projedioﬁs and figurés of
' the State’s expert witness. When questioned by defense counsel as to why the Mr.
.G.'re'en_’s testimony was no relied on, t'hé'_judge-simply' sfated “thét [Mr.'-Green's
testiﬁony] was apparently réjected by the jury.” (T. 467). In the entire 50;l page trial
transcript, this is the only reasoning given by the trial judge in his decision to disregard,
in its entirety, Mr. Green'’s expert testimony. This one sentence explanation is clearly
nothing more than a mere scintilla of evidence of the County Court judge’s
determinétion. Nowhere does he explain his own reasoning as to why he believes the
1 State’s expert withess _‘to'l be more credible. -

Mr. Green, at triall,' provided substaﬁtiél and'detailed'eétir‘nat_es o_f Mr. White’s
work. As can be seen from hIS curricuium vitae, M_r. ‘Gr-een’_s ed_u'catio_n, as well as his
vast experience in the area of home construction/repair, shows that he is quite the
expert in this area. As such, it was error for the County Court judge to dismiss his
testimony, in its entirety, and rely solely on the testimony of State's expert witness.
While the judgé did have the authority to determine credibility and weight of testimohy,
he had the legal obligation to support his determination with substantial evidence. This
he did not do, which in turn constitutes reversible error.

CONCLUSION
Mr. White did not commit the offense of home repair fraud. The work he
performed on Mr. Buchanan’s home was consistent with the amount of money he
received from Mr. Buchanan. Further, Mr. White was completely within his contractual

right to suspend work on Mr. Buchanan's home when a fee dispute arose between the
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parties. Such dispute, in this case, is not being raised_ as an affirmative defense. It is
simply being uséd td show that -n'o nome repair fraud Waé' don1rnitted. Persons in this.'
state are free to enter into valid, legal and enforceable contracts. Making it a criminal
offense to abidé by tt'ie terms of a mutually cnnsented to contract is inde.ed’_a slippéry
slope and itself operateé to hinder the freedom‘to contract. Additionally, the issue of
breach of contract should have been presented to the jury by way of instruction.

The issue of whether or not Mr. White compensated his subcontractors is, in this
case, _ir_relevant as Mississippi's Home Repair Fraud statute clearly deals c_Jnly with the
actual, physical c‘onstruction of the home and not with performance of every single
- element of the con'_tract. If that Wére the_cais‘é,‘a contracto_r dould.be_ convicted of home -‘
repair fraud rsirnpl_y for failing to perform even the most insignificant portions of the |
| cpnttact.' - | | | |

" Finally, the trial courtju.dge erred when he failed to provide’rsubstahtiét supporting
evidence of his decision not to rely on any of the testimony of the defense’s expert
witness. Failure to provide such evidence is reversible error.

| For the foregoing reasons, the Appellant respectfully asks that this court reverse

the defendant’s conviction or, in the alternative, grant a new trial.
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