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INTRODUCTION 

To his credit, the Attorney General does not attempt to defend the depraved heart murder 

indictment or argue that the depraved heart murder statute allows prosecution for the death of an 

unborn child. This is wise given that the depraved heart homicide statute, Miss. Code Ann. § 97-

3-19(l)(B), does not encompass "unborn child[ren]" and the "unborn child" offenses statute, 

Miss Code Ann. § 97-3 -3 7, does not include depraved heart murder as an offense for which an 

"unborn child" can be a victim. Indeed, it would be inconsistent to defend the prosecution's 

depraved heart indictment in light of the Attorney General's opinion letter a few years ago 

(discussed at pp. 8-9 of our opening brief) clarifYing that the crime of child endangerment may 

not be used to address the issue of pregnancy and drug use. Op. Atty. Gen. No. 2007-00182, 

Brewer, April 16, 2007, 2007 WL 1725165 (Miss. A.G.). 

The Attorney General's primary argument is that this Court should never have granted 

the petition for interlocutory appeal even though the State did not oppose it at the time. The 

Circuit Judge recommended that interlocutory appeal be granted on what he called this "case of 

first impression." Record Excerpts Tab 2. ("R.E. 2"). The petition was filed, an amicus brief 

on behalf of leading health organizations was filed in support of the petition, the State did not 

exercise its right under Miss. R. App. Proc. 5(a) to oppose the petition, and this Court properly 

granted it. 

Now, however, long after the opportunity to oppose this appeal has passed, and after this 

Court has accepted the case, the Attorney General contends this Court should turn back the clock 

and revisit a decision it made many months ago. In so doing, the Attorney General argues for 

the first time: 1) that the Circuit Court must first conduct a trial to establish facts before the 



legal issue presented by this appeal can be resolved and 2) that even if this Court holds that the 

depraved heart murder provision does not apply to a pregnant teenager who experiences a 

stillbirth, Ms. Gibbs still could be prosecuted for manslaughter and therefore the interlocutory 

appeal is not appropriate. 

As explained in the first section of this reply brief, and as the Circuit Judge recognized when 

he recommended an interlocutory appeal, the issue here is a legal issue --- whether a crime even 

exists under the relevant statutes for someone who, to quote the indictment, allegedly "kill[ ed] 

her unborn child ... by using cocaine while pregnant" (R.E. 3) --- and it is unnecessary for this 

Court to go back and once again address whether an interlocutory appeal should have been 

granted in the first place. As explained in the second section of this reply brief, this appeal is 

based in part on arguments that would preclude not only a depraved heart murder prosecution, 

but also a manslaughter prosecution. This is for the reasons set forth in Sections I(C) through 

I(F), for many of the reasons listed in Section II of our opening brief, and for the reasons 

discussed in the amicus briefs. Given that the Attorney General has indicated that Ms. Gibbs 

likely will be prosecuted for manslaughter even if this Court agrees that the indictment does not 

charge an offense under the depraved heart murder statute, this Court should also address 

whether a crime exists under the manslaughter statutes for the actions described in the 

indictment. For the reasons explained in our opening brief, and in Section II of this reply brief, 

the manslaughter statutes were not intended to be used as mechanisms for punishing pregnant 

women who experience pregnancy losses and would be unconstitutional if they did. Therefore, 

any manslaughter prosecution should not be permitted to go forward. The third section of this 

reply brief addresses the Attorney General's arguments regarding the submission of amicus 

briefs on behalf of numerous leading medical, public health, and health advocacy organizations. 
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ARGUMENT 

I. A Trial Is Not Necessary Before Resolving Whether the Homicide Statute 
Authorizes Prosecution and Punishment Of Women Who Experience 
Miscarriages or Stillbirths. 

The question to be resolved here is akin to the question reviewed on an interlocutory 

basis in Laurel Yamaha, Inc. v. Freeman, 956 So.2d 897 (Miss. 2007), a case cited in our petition 

for interlocutory appeal and ignored by the Attorney General in his brief. In that case, this Court 

reviewed whether the law authorized a wrongful death action against a motorcycle dealer by the 

parents of a motorcyclist killed in an accident. Like the defendants in Laurel Yamaha, Ms. 

Gibbs is threatened with trial on a theory of liability never before recognized under Mississippi 

law, one with broad practical implications. Resolving whether such a crime was enacted and 

intended by the state Legislature and, if it was, whether it is constitutional, will materially 

advance the litigation, save the state from a costly and timely murder trial, save Ms. Gibbs from 

irreparable and substantial injury from being subjected to a murder trial and possible murder 

conviction, prevent unnecessary future arrests and prosecutions, and advance state interests in 

maternal, fetal and child health by refusing to rewrite state law in a manner that, as 

overwhelmingly recognized by leading health organizations, is likely to undermine these state 

interests. 

This is not an appeal that will require the court to weigh the state's evidence, determine 

facts at issue or consider whether the prosecution has proven each element of the charge. The 

indictment charging Ms. Gibbs alleges, in relevant part, "Rennie Gibbs did ... kill her unborn 

child, a human being, ... by using cocaine while pregnant with her unborn child ... in violation 

ofMCA § 97-3-19." (R.E.3). It is unnecessary to go beyond these allegations in the indictment 

to determine whether the provisions of Mississippi's homicide law apply to pregnant women 
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who experience miscarriages and stillbirths. This appeal asks this Court to determine whether 

such crimes exist in the first instance, not whether the state can prove that it happened. 

As set forth in Ms. Gibbs's Petition for Permission to File Interlocutory Appeal at 3-5, 

trial in this case will be long and costly. The prosecution will be required to use scientific 

experts to prove causation, and the defendant, who is indigent, will have to have the opportunity 

to challenge the prosecution's evidence with her own state-funded experts. Expert evidence and 

testimony is so critical that the South Carolina Supreme Court unanimously overturned a 

conviction in a similar case, holding that trial counsel was ineffective because she failed to call 

experts to testifY on "recent studies showing cocaine is no more harmful to a fetus than nicotine 

use, poor nutrition, lack of prenatal care, or other conditions commonly associated with the 

urban poor." McKnight v. State, 661 S.E.2d 354, 358 n.2 (S.C. 2008). Before embarking on an 

extended and costly trial, the Circuit Judge wisely concluded that a higher court should first 

determine whether the legislature even intended for a woman to be charged with murder because 

she experienced a pregnancy loss. 

As explained in Section II of this reply brief, the Attorney General is incorrect when he 

suggests that a prosecution of Ms. Gibbs could properly be brought under the manslaughter 

statutes. But even if she could be prosecuted for manslaughter, that is not a reason to revisit the 

grant of interlocutory review in this case. Instead, this Court should definitively determine that 

the depraved heart statute cannot be used in this instance. A trial for a non-existent crime is 

wasteful under a number of scenarios. For example, if the jury convicted the defendant for 

murder, this Court would have to reverse that conviction and then remand for a second trial for 

manslaughter only (assuming the manslaughter statutes apply). If the depraved heart charge 

went forward and a lesser-included manslaughter charge were given, the jury might convict Ms. 
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Gibbs of manslaughter as a compromise verdict in a situation where it might acquit her if 

manslaughter were the only charge (assuming it applies). Given that the Attorney General has 

not defended the depraved heart charge in his brief to this Court, and given that this Court has 

already granted interlocutory review, the Court should definitively resolve the depraved-heart 

issue and hold that the depraved-heart statute cannot be used in this instance. 

For these reasons, and for all of the reasons set forth in the Petition for Permission to File 

Interlocutory Appeal, this Court should reject the Attorney General's belated argument that the 

Court should never have granted interlocutory review in the first place. 

II. Even For Offenses Such As Manslaughter That Specifically Apply To An 
"Unborn Child," the Legislature Has Only Authorized the Prosecution and 
Punishment Of Third Parties Who Harm the Unborn Child and Not Pregnant 
Women Who Experience Miscarriages Or Stillbirths. 

Given that the Attorney General has raised the specter of prosecuting Ms. Gibbs for 

manslaughter, this Court should resolve whether the prosecution can proceed under the 

manslaughter statutes in this case. As explained in Sections I(C) through I(F) of our principal 

brief, the legislative history in Mississippi, the principle that ambiguity must be resolved in favor 

of the defendant, the absurd and harmful results of prosecuting women for their pregnancy 

outcomes (even in cases involving alleged drug use), and the decisions by other state courts, all 

point to the conclusion that even for those offenses that specifically apply to an "unborn child," 

the Legislature has authorized only the prosecution of third parties who harm the unborn child 

and not the pregnant woman herself. The Attorney General does not respond in substance to any 

of these contentions and utterly fails to demonstrate that the Legislature intended any of its 

homicide laws, including those for manslaughter, to authorize the prosecution or punishment of 

pregnant women who experience miscarriages or stillbirths. 
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We are aware of no Mississippi case interpreting the manslaughter or murder laws to 

apply to pregnant women who experience stillbirths. The fact that a statute includes the word 

"unborn" does not also mean it includes "pregnant women" in relationship to their own health 

and pregnancy outcomes. This is clearly demonstrated by the fact that the Mississippi legislature 

on multiple occasions separately considered and repeatedly rejected numerous attempts to extend 

the law, including the manslaughter statutes, to authorize prosecution of women and mothers 

who have drug problems or have experienced adverse pregnancy outcomes. (App. Br. at 9-12). 

The prosecution seeks to mischaracterize this case as one about whether a pregnant 

woman has the "right" to use cocaine. But that is not the issue. This is not a prosecution for 

violation of Mississippi's drug laws. The principal question is whether the legislature intended 

generally worded traditional criminal provisions such as the homicide laws, including 

manslaughter statutes which encompass harm to an "unborn child," to go beyond the prosecution 

of third parties and also authorize the prosecution of a pregnant woman who suffers a 

miscarriage or stillbirth. 

As explained in Sections I(E) and II(B) of our principal brief, a broad range of actions, 

inactions, and conditions may contribute to pregnancy outcome. (App. Br. at 13-19, 27-33.) It 

would be unprecedented for a legislature to authorize a prosecution for manslaughter, or any 

other homicide, against women who experience miscarriages and stillbirths. Absent a statute 

that clearly does so, this Court should not allow the prosecution to go forward with any homicide 

prosecution, including one under the manslaughter statutes. 

Applying a homicide statute to the woman who carried and bore the risk of the pregnancy 

herself is radically different than applying it to third-party wrongdoers who hurt pregnant women 

and harm the unborn child. In Stallman v. Youngquist, 521 N.E.2d 355, 359 (Ill. 1988), a case 
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that only sought to impose civil liability, the Supreme Court of Illinois recognized that imposing 

legal liability on pregnant women is very different from imposing it on third-parties because of 

the "serious ramifications for all women and their families, and for the way society views 

women and women's reproductive abilities." Id. at 357. As the court explained: 

The relationship between a pregnant woman and her fetus is unlike the 
relationship between any other plaintiff and defendant. No other plaintiff depends 
exclusively on any other defendant for everything necessary for life itself. No 
other defendant must go through biological changes of the most profound type 
possible at the risk of her own life, in order to bring forth an adversary into the 
world. It is after all, the whole life of the pregnant woman which impacts on the 
development of the fetus. As opposed to the third-party defendant, it is the 
mother's every waking and sleeping moment which for better or worse shapes the 
prenatal environment which forms the world for the developing fetus. That this is 
so is not a pregnant woman's fault: it is a fact of life. 

Id. Thus the court concluded that, 

Holding a third person liable for prenatal injuries furthers the interests of both the 
mother and subsequently born child and does not interfere with the defendant's 
right to control his or her own life. Holding a mother liable for unintentionally 
infliction of prenatal injuries subjects to State scrutiny all the decisions a woman 
must make in attempting to carry a pregnancy to term and infringes on her right to 
privacy and bodily autonomy. 

Id. at 360. As a result, the court held that there is no cause of action rendering a woman liable to 

her fetus for unintentional prenatal injuries and refused to create a legal duty on the part of the 

woman to guarantee a healthy prenatal environment when she herself has no guarantee of such 

an environment. 1 That court refused to make mother and child "legal adversaries from the 

moment of conception until birth," for "[a]ny action which negatively impacted on fetal 

development would be a breach of the pregnant woman's duty to her developing fetus." Id. at 

1 Brieffor American College Of Obstetricians and Gynecologists et al. as Amici Curiae Supporting 
Defendant, Rennie Gibbs, (Case No. 2010-M-819-SCT), at 14 (discussing unavailability of substance 
abuse treatment services for pregnant teenage girls) (citations omitted). 
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359-60. 

As explained in Section I(C) of our principal brief, the Legislature has considered and 

rejected no less than four attempts to subject women who experience a miscarriage or stillbirth 

allegedly because of their drug use during pregnancy to manslaughter charges. See S.B. 2602, 

1998 Leg., Reg. Sess. (Miss. 1998) (App. A-3); S.B. 2221, 1999 Leg., Reg. Sess. (Miss. 1999) 

(App. A-4); S.B. 2314,2000 Leg., Reg. Sess. (Miss. 2000) (App. A-5); S.B. 2123, 2002 Leg., 

Reg. Sess. (Miss. 2002) (App. A-7). It also rejected an attempt to apply the penal code to make 

drug use during pregnancy a crime under the state's felonious child abuse statute. H.B. 1393, 

2002 Leg., Reg. Sess. (Miss. 2002) (App. A-13). In addition, the legislature has made clear that 

where the law does address the outcome of pregnancy, it does not seek to hold pregnant women 

responsible. For example, women upon whom an illegal partial-birth abortion is performed may 

not be prosecuted for conspiracy. Miss Code Ann. 41-41-73(1) (emphasis added) (App. A-8). 

Also, under the prospective abortion prohibition statute, any person, except the pregnant woman, 

may be prosecuted for performing or inducing an abortion. Miss. Code Ann. § 41-41-45(4) 

(2009) (App. A-9). 

As set forth in our principal brief, Section 97-3-19(1) is unambiguous in that the 

depraved heart homicide provision does not apply to harm to unborn children, even as to third 

parties. (App. Br. 6-7.) If, however, there is any perceived ambiguity, it must be resolved in 

favor of Ms. Gibbs. McKlemurry v. State, 417 So.2d 554 (Miss. 1982); Tipton v. State, 41 So. 

3d 679, 682 (Miss. 2010). This is true not only for a depraved heart murder prosecution, but of 

the manslaughter prosecution suggested by the Attorney General's brief. The language of the 

relevant statutes does not specifically authorize the prosecution for manslaughter of pregnant 

women who engage in allegedly harmful activity and suffer a miscarriage or stillbirth. Any 
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such prosecution requires a clear legislative directive and any ambiguity must be resolved in 

favor of Ms. Gibbs. 

Section I(E) of our principal brief argued that rewriting broadly-worded criminal 

homicide statutes to permit prosecution of women who have experienced an adverse pregnancy 

outcome would undermine maternal, fetal and child health, open the door an unlimitable range 

of circumstances in which pregnant women and new mothers could be prosecuted and generally 

would lead to absurd results that were clearly not intended by the legislature. (See App. Br. at 

13-19). The Attorney General's only response to these arguments, is that they "ignore[] another 

option that that the mother could choose: she could choose not to [use cocaine] while pregnant." 

(State Br. at 10). Of course, the question of choice, when someone is suffering a drug addiction, 

is a complicated one. As Appellant's main brief, several amicus and both legal and medical 

authority confirm, drug use is such a complex issue precisely because it is incredibly difficult for 

people, no matter how highly motivated, to overcome a drug addiction problem. See Linder v. 

United States, 268 U.S. 5, 18 (1925); Robinson v. California, 370 U.S. 660, 667 n. 8 (1962).2 At 

any rate, the issue is not about choosing or not choosing to use drugs. The issue is whether this 

Court should authorize homicide prosecutions of pregnant women absent clear direction from 

the legislature, particularly given the broad range of actions, inactions and conditions that may 

increase the risk of miscarriages and stillbirths and that could lead to the prosecution of women 

who suffer them, and given the adverse public health consequences outlined in our brief and the 

amicus briefs. The Attorney General has not demonstrated that the Court should embark on that 

path. 

2 Brief for American College Of Obstetricians and Gynecologists et al. as Amici Curiae Supporting 
Defendant, Rennie Gibbs, (Case No. 2010-M-819-SCT), at 13. 
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In a single paragraph, (State Br. at 10-11), the prosecution dismisses the overwhelming 

jurisprudence from other jurisdictions where appellate courts have refused to rewrite state 

criminal laws to permit the prosecution of women who become pregnant and attempt to continue 

those pregnancies to term despite having used an illegal drug. The prosecution does not dispute 

that this Court has looked to the decisions of other state courts as persuasive authority, 

particularly when there is no Mississippi case directly on point, Paz v. Brush Engineered 

Materials, Inc., 949 So.2d 1 (Miss. 2007), but urges this Court to ignore those decisions in this 

instance without explaining why. 

Even states that have laws treating embryos and fetuses as human beings, legally 

separate from the pregnant woman, have refused to interpret general criminal statutes as 

permitting prosecution of the pregnant woman herself. For example, Missouri has a broad 

statute, § 1.205, declaring the governmental intent to protect the life of the "unborn." 

Nevertheless, courts in Missouri refused to reinterpret state child abuse law to permit 

prosecution of drug using pregnant women. State v. Wade, 232 S.W.3d 663 (Mo. Ct. App. 

2007) (affirming the dismissal of child endangerment charge based on allegation that child tested 

positive for methamphetamine and marijuana at birth). The Commonwealth of Kentucky has 

legislatively adopted an expansive definition of "human being" as "any member of the species 

homo sapiens from fertilization until death." Ky. Rev. Stat. Ann. § 311.720 (5) (Banks-Baldwin 

2002). This definition applies not only to Kentucky's abortion statutes but to other "laws of the 

Commonwealth unless the context otherwise requires." Ky. Rev. Stat. Ann. § 311.720 (Banks­

Baldwin 2002). Yet, the Kentucky Supreme Court has twice rejected attempts by prosecutors to 

use these provisions to transform its wanton endangerment statute into a mechanism for 

punishing pregnant women who allegedly risk harm to an unborn child. Cochran, 315 S. W.3d at 
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325. 

In essence, the prosecution is seeking to persuade this Court to depart from the 

overwhelming jurisprudence in this nation and to authorize homicide prosecutions of pregnant 

women who experience miscarriages and stillbirths despite the absence of a clear legislative 

directive. However, the Attorney General has not provided any reasoned argument that would 

support such a departure. 

Our principal brief set forth why an application of Mississippi's depraved heart murder 

law to a woman who experienced a miscarriage or stillbirth would violate her rights to due 

process, to privacy, to be free from cruel and unusual punishment and to equal protection 

guaranteed by the Mississippi and United States Constitutions. (See App. Br. at 25-36.) This 

analysis applies equally to the lesser-included manslaughter provisions under the law. In single 

paragraphs, the prosecution addresses each of these points without seriously disputing them and 

attempts to avoid the discussion altogether. 

With respect to the due process right to notice, the Attorney General argues that this 

Court cannot determine now whether the state's extension of the homicide law to pregnant 

women should be given only prospective application and must wait until the completion of a 

costly and lengthy trial. (State Br. at 11-12). A trial, however, is completely unnecessary to 

resolve the question as to whether a person of reasonable intelligence would be on notice that a 

court would suddenly reinterpret its homicide laws and begin applying them to pregnant women 

who experience miscarriages and stillbirths. 

Regarding the vagueness argument, the Attorney General claims that "[a 1 person of 

ordinary intelligence knows that [using cocaine 1 by itself subjects pregnant women to 

prosecution for possession of cocaine. A person of ordinary intelligence knows that [using 
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cocaine] could be an act imminently dangerous to human life and is prohibited by law." But 

that does not put a woman on notice that she could be prosecuted for homicide if she continued 

her pregnancy after having used cocaine. The manslaughter statutes, which specifically 

reference the "unborn child," but not a pregnant woman, would become unconstitutionally vague 

if they were judicially rewritten to apply to pregnant women who seek to carry to term. As 

indicated in appellant's principal brief, numerous types of actions and inactions, conditions, 

circumstances and situations during pregnancy could be characterized as harmful to the unborn 

child. (App. Br. at 28). 

With respect to the constitutional right to procreative privacy, the Attorney General 

claims, in effect, that pregnancy had nothing to do with the charge (see State Br at 12). As the 

indictment makes clear, pregnancy and pregnancy outcomes are essential elements of the alleged 

cnme. A regime that threatens prosecution and punishment for murder in the event of an 

adverse pregnancy outcome represents a grave affront to the liberty to which women are entitled 

because it places an extraordinary burden on women who carry their pregnancies to term. 

With respect to the equal protection issue, the prosecution seeks to rely on Michael M. v. 

Superior Court of Sonoma County, 450 U.S. 464, 469 (1981), (State Br. at 16), which is not 

relevant. Unlike Michael M., this case involves a situation where a woman allegedly used an 

illegal drug, and but for her pregnancy, she would not be subject to prosecution for any crime 

greater than what any other person could be prosecuted for. 

In responding to the issue of cruel and unusual· punishment, the Attorney General does 

not address the Supreme Court's decision in Robinson v. California, 370 U.S. 660, 667 (1962), 

but instead argues that because appellant has not yet been found guilty or· punished for any 

crime, the claim cannot be evaluated. The question is not whether a particular sentence is cruel 

12 



and unusual, but whether it is constitutional to punish a woman because of her status as a 

pregnant person and an addict. The Attorney General does not respond to that argument. 

III. The Court Can and Should Consider the Medical, Scientific and Public Health 
Expertise and Authorities Provided By the 70 Organizations And Individuals 
Who Have Appeared As Amici 

The Attorney General dismisses the expertise and authority of 70 organizations and 

individuals as various "policy arguments" not applicable at this point in the proceedings. The 

amicus briefs, however, bring highly relevant medical, scientific and public health information to 

this Court's attention. They help inform the analysis of this case and shed light on legislative 

intent. As the amicus briefs make clear, no state interest is served by prosecuting women for 

murder or manslaughter because they suffer miscarriages or stillbirths.. That being the case, it is 

unlikely the legislature intended the homicide laws to encompass such prosecutions. As far as 

we are aware, this is the first time a prosecutor in the state of Mississippi has applied the state's 

homicide laws to a woman who experienced a stillbirth. That is why it is appropriate for this 

Court to consider the views of the amici in analyzing the prosecutor's radical departure in this 

case. 

The prosecution fails to address the adverse impact on maternal, fetal and children's 

health that prosecuting women for pregnancy outcomes will cause. Appellant notes that since 

the filing of its initial memorandum, the American College of Obstetricians and Gynecologists 

("ACOG") issued a Committee Opinion opposing the use of incarceration and the threat of 

incarceration to address the issue of substance abuse during pregnancy. ACOG urges 

physicians to ask for the retraction of state legislation that punishes - or even threatens to punish 

- women who experience substance abuse problems during pregnancy. ACOG states "[ s ]tudies 

indicate that prenatal care greatly reduces the negative effects of substance abuse during 
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pregnancy, including decreased risks of low birth weight and prematurity. Drug enforcement 

policies that deter women from seeking prenatal care are contrary to the welfare of the mother 

and fetus. ,,3 

In addressing the points made by amici, the prosecution asserts that allowing this 

prosecution to go forward under broadly worded homicide provisions will not set a precedent for 

the prosecution of women for miscarriages or stillbirths unrelated to illegal drug use. Not only 

have numerous sister state courts recognized this possibility (App. Br. at 32) (citing Cochran v. 

Commonweatlh, 315 S.W.3d 325, 328 (Ky. 2010); Kilmon v. State, 905 A.2d 306,311-12 (Md. 

2006); Reinesto v. Superior Court, 894 P.2d 733, 736-37 (Ariz. App. 1995)), the experience in 

South Carolina and cases from other states demonstrate this to be true. In less than a year of the 

decision in Whitner v. State, 492 S.E.2d 777 (S.C. 1997), the precedent was used to arrest a 

pregnant woman accused of drinking alcohol while pregnant.4 In 2008, it was used to charge 

Jessica Clyburn, an 18 year old, eight months pregnant woman, with no drug problems but with 

a history of depression, when she lost her pregnancy after attempting to kill herself by jumping 

out a window 5 Charged with homicide by child abuse based on the Whitner and McKnight 

precedent (involving allegations of illicit drug use), she pled guilty to avoid the possibility of 

spending years in jail while the charges were challenged. In Utah, a similar theory to the one 

3 Am. ColI. Obstetricians & Gynecologists, Substance Abuse Reporting and Pregnancy: The Role of the 
Obstetrician-Gynecologist, ACOG Committee Opinion, NO. 473 (2011) (Supplemental Appendix, Tab 
#1). 
4 Melissa Manware, Infant Born Drunk, THE STATE (Columbia), Sept. 24, 1998 (Supplemental Appendix, 
Tab #2). 
5 Jason Foster, Woman faces charge of killing unborn child during August suicide attempt, Herald (Feb. 
21, 2009)available at 
http://pqasb.pqarchiver.comlheraldonline/access/1649810951.html?FMT=ABS&FMTS=ABS:FT &!ype=c 
urrent&date=Feb+21 %2C+2009&author=Jason+Foster+%2F+jfoster%40heraldonline.com&pub=Herald 
&edition=&startpage= A.I &desc= W oman+faces+charge+of+killing+unborn+child; last accessed 
February 7, 2011; (Supplemental Appendix, Tab #3). 
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urged by prosecution here was used to arrest for murder a pregnant woman who suffered a 

stillbirth, allegedly as a result of refusing cesarean surgery earlier in her pregnancy. 6 These 

cases demonstrate that as a matter of legal analysis, a statute so broadly worded cannot be 

limited to pregnant women who use illegal drugs. 

Finally, the prosecution contends that if the Court accepts the arguments made by amici, 

the Court will be creating a special defense for addicts. (State Br. at 17, 18.) But we are not 

arguing that a murder can be excused by an addiction. Rather, we argue that the homicide 

statutes do not apply to a woman who suffers a miscarriage or stillbirth after engaging in 

allegedly harmful activity. 

CONCLUSION 

For the foregoing reasons, and on the basis of the authorities cited, the judgment of the 

Circuit Court of Lowndes County should be reversed and the indictment dismissed. 

ROMERT'B. MCDUFF 
Mississippi Bar No.,... 
767 North Congress Street 
Jackson, MS 39202 
Telephone: 601-969-0802 
rbm@mcdufflaw.com 

CARRIE JOURDAN 
113 5th Street North 
P. O. Box 1108 
Columbus, MS 39703-1108 
Telephone: (662) 241.5191 
jourdanlaw@bellsouth.net 

6 Richard L. Berkowitz, M.D., Should Refusal to Undergo A Cesarean Section Be A Criminal Offense? 
140 AM. J. OBSTET. & GYNECOL. 1220 (2004) (Supplemental Appendix, Tab #4) . 
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LYNN PALTROW 
EMMA S. KETTERINGHAM 
National Advocates for Pregnant Women 
15 West 36th Street 
New York, NY 10018-7910 
Telephone: (215) 255-9252 
Imp@advocatesfomregnantwomen.org 
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Substance Abuse Reporting and Pregnancy: The Role 
of the Obstetrician-Gynecologist 

Abstract: Drug enforcement policies that deter women from seeking prenatal care are contrary to the welfare 
of the mother and fetus, Incarceration and the threat of incarceration have proved to be ineffective in reducing 
the incidence of alcohol or drug abuse. Obstetrician-gynecologists should be aware of the reporting requirements 
related to alcohol and drug abuse within their states. They are encouraged to work with state legislators to retract 
legislation that punishes women for substance abuse during pregnancy. 

A disturbing trend in legal actions and policies is the 
criminalization of substance abuse during pregnancy 
when it is believed to be associated with fetal harm or 
adverse perinatal outcomes, Although no state specifi­
cally criminalizes drug abuse during pregnancy, prosecu­
tors have relied on a host of established criminal laws 
to punish a woman for prenatal substance abuse (1), As 
of September 1, 2010, fifteen states consider substance 
abuse during pregnancy to be child abuse under civil 
child-welfare statutes, and three consider it grounds for 
involuntary commitment to a mental health or substance 
abuse treatment facility (1). States vary in their require­
ments for the evidence of drug exposure to the fetus or 
newborn in order to report a case to the child welfare 
system, Examples of the differences include the following: 
South Carolina relies on a single positive drug test result, 
Florida mandates reporting newborns that are "demon­
strably adversely affected'" by prenatal drug exposure, 
and in Texas, an infant must be "addicted" to an illegal 
substance at birth, Most states focus only on the abuse of 
some illegal drugs as cause for legal action, For ins1ance, 
in Maryland, the use of drugs such as methamphetamines 
or marijuana may not be cause for reporting the pregnant 
woman to authorities (2), Some states also include evi­
dence of alcohol use by a pregnant woman in their defini­
tions of child neglect. 

Although legal action against women who abuse 
drugs prenatally is taken with the intent to produce 
healthy birth outcomes, negative results are frequently 
cited. Incarceration and the threat of incarceration have 

200 VOL. 117, NO.1, JANUARY 2011 

proved to be ineffective in reducing the incidence of 
alcohol or drug abuse (3-5), Legally mandated testing 
and reporting puts the therapeutic relationship between 
the obstetrician-gynecologist and the patient at risk, 
potentially placing the physician in an adversarial rela­
tionship with the patient (6, 7), In one study, women 
who abused drugs did not trust health care providers 
to protect them from the social and legal consequences 
of identification and avoided or emotionally disengaged 
from prenatal care (8), Studies indicate that prenatal care 
greatly reduces the negative effects of substance abuse 
during pregnancy, including decreased risks oflow birth 
weight and prematurity (9), Drug enforcement policies 
that deter women from seeking prenatal care are contrary 
to the welfare of the mother and fetus, 

Seeking obstetric-gynecologic care should not expose 
a woman to criminal or civil penalties, such as incar­
ceration, involuntary commitment, loss of custody of 
her children, or loss of housing (6), These approaches 
treat addiction as a moral failing, Addiction is a chronic, 
relapsing biological and behavioral disorder with genetic 
components, The disease of substance addiction is sub­
ject to medical and behavioral management in the same 
fashion as hypertension and diabetes, Substance abuse 
reporting during pregnancy may dissuade women from 
seeking prenatal care and may unjustly single out the 
most vulnerable, particularly women with low incomes 
and women of color (10), Although the type of drug may 
differ, individuals from all races and socioeconomic strata 
have similar rates of substance abuse and addiction (ll), 
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Pregnant women who do not receive treatment for 
drug dependence cannot be assumed to have rejected 
treatment (12). The few drug treatment facilities in the 
United States accepting pregnant women often do not 
provide child care, account for the woman's family 
responsibilities, or provide treatment that is affordable. 
A1; of 2010, only 19 states have drug treatment programs 
for pregnant women, and only nine give priority access to 
pregnant women (1). . 

Obstetrician-gynecologists have important opportu­
nities for substance abuse intervention. Three of the key 
areas in which they can have an effect are 1) adhering to 
safe prescribing practices, 2) encouraging healthy behav­
iors by providing appropriate information and educa­
tion, and 3) identifying and referring patients already 
abusing drugs to addiction treatment professionals (13). 
Substance abuse treatment programs integrated with pre­
natal care have proved to be effective in reducing mater­
nal and fetal pregnancy complications and costs (14). 

The use of the legal system to address perinatal alcohol 
and substance abuse is inappropriate. Obstetrician-gyne­
cologists should be aware of the reporting requirements 
related to alcohol and drug abuse within their states. In 
states that mandate reporting, policy makers, legislators, 
and physicians should work together to retract punitive 
legislation and identify and implement evidence-based 
strategies outside the legal system to address the needs 
of women with addictions. These approaches should 
include the development of safe, affordable, available, 
efficacious, and comprehensive alcohol and drug treat­
ment services for all women, especially pregnant women, 
and their families. 

Resource 
Guttmacher Institute. Substance abuse during pregnancy. 
State Policies in Brief. New York (NY): GI; 2010. Avail­
able at: http://www.guttmacher.org/statecenter/spibs/ 
spib_SADP.pdf. Retrieved September 10, 2010. 

This report lists policies regarding prosecution for sub­
stance abuse during pregnancy and drug abuse treatment 
options for pregnant women for each state. It is updated 
monthly. 
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Woman faces charge of killing unborn 
child during August suicide attempt 
By JilSOEl foster - jfoster@herilldonline.com 

A Rock Hill woman has been charged with homicide by child abuse after pollee say her 
unborn baby died when the mother tried to commit suicide by jumping out a window. 

Jessica Marie Clyburn, 22, was booked on the charge Thursday evening, though her baby 
died after the suicide attempt last August, according to an arrest warrant. 

Police say Clyburn was eight months' pregnant when she jumped from a fifth-floor window 
Aug, 17 at the Cobb House apartments on East Main Street and landed on a canopy four 
stories below. She was taken to Carolinas Medical Center In Charlotte for treatment, and it 
was discovered that her baby had died from the fall, the arrest warrant notes. 

Clyburn told police she jumped because she was afraid her unborn chitd's father, whom she 
lived with, was going to leave her, according to the original police report from August. The 
report states Clyburn's mother told police her daughter suffers from bipolar disorder and 
epitepsy. 

It took six months to charge Clyburn because police were waiting on forensics evidence to 
come back from the North Carolina medical examiner, Rock Hilt police Lt. Brad Redfearn said. 

After police got the forensics report, which confirmed that Clyburn's baby died in the fall at 
the apartment complex, the charge was made, Redfearn said. 

"Anything you do to a child that causes them harm and causes them to die is homicide by 
child neglect," Redfearn said. "She's ultimately responsible for that child. She is responsible 
for that child's safety." 

A charge of homicide by child abuse is often controversial when it involves an unborn baby. 
The S.C. Supreme Court ruled in 1997 that a fetus able to survive outside the womb Is 
conSidered a person under child-abuse and neglect laws. That threshold is generally around 
25 weeks. 

Some feel charge Is absurd 

Much of the debate over the charge centers around women who are prosecuted after their 
babies die because of the mother's drug use during pregnancy. 

Opponents say the charge Is absurd in those cases because it fails to address the true 
problem drug addiction -- and get the mothers the help they need. 

lynn Paltrow, executive dIrector of the New York-based nonprofit National Advocates for 
Women, said chargIng Clyburn is equally "sadistic." 

"You clearly have a person who obviously has psychiatric problems. To respond by 
prosecutIng her for murder is so irratIonal and cruel, I don't even know where to begin," she 
said. "I think this is a good example of how South Carolina Is leading the nation in just 
counterproductive punishment." 

SIGN IN BECOME A MEMBER 
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wasn't available Friday. Most people prosecuted on the charge end up pleading to a lesser 
offense and get probation or have pre~trial.lnterventron. said Rauch Wise, a Greenwood {J. f'P'How us 
attorney who has represented four women who faced the charge. 

Compounding a tragedy? 

Of the women Wise has represented, two cases were dismissed before trial, one was 
dismissed on appeal, and another was reversed on post conviction relief. 

"What the state is doing is taking one tragedy and compounding it," Wise said of Clyburn's 
case. 

"I don't want to make IJght of this person's tragic situation," he said, "but I truly wonder if 
the state would take the same position ... If she had elected to claim the viable fetus on her 
income tax return for the previous year," 

Clyburn was being herd Friday without bond at Moss Justice Center in York. 
Jil50n Foster &#8226; 803-329-4066 
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Should Refusal to Undergo a Cesarean Delivery Be a 
Criminal Offense? 

Richard L. ilerkowitz. MD 

T'hos(~ providing medical carl' for pregnant women cerlai.nly know that they arc 
responsible for both the ,,,'oman hcrsdf and the 1 Of lllon~ fetuses she is carrying. 
Rcgardkss of ,,,,hen oue believes that life begins, we all understand that conccl11S 
about the '''fcll~bcingor a uviablc" human j{~tus arc as relevant as those relating to i'he 
mother who is carryu1g it Book (itles, c()nfcrCnC(~S, and untold numbers of peer­
reviewed articles refer to the "Fetus as a Patient! II and those of us who !()CUS our 
attention on the provision of antenatal medical and/or surgical therapy arc con­
stantly ,lwarc of the fact the recipient of our care is a resident in the prcbrnant 
woman's uterus. Physicians ulltul'al1y strive to maximize beneficial OUlcomes for 
their padents~ and often serve ~IS advocates on their bchnlf-but arc fhcn~ limit') to 
timt advocacy? 

Caring for more than 1 patit'Jlt in a pregnancy ('an b<.~ very complicated because 
somctimes the best interests of ("he separate parties arc in conflict. Ongoing compro­
mise of 1 twin in utero at 27 wedts might dic{"fltc that rapid delivery would be 
life-saving. but th~t ddivcry could sClionsl), jcopardi"e the other twin from the 
sequelae of scvere premawrity. The appropriatc therapy of worsening hcmolysis, 
elevated liver enzymes, low platelets syndrome ell 26 '\.vccks is delivery for maternal 
indications, but that could seriously endanger a baby born at such an carly gesta­
tional age. 'I'he Hrsl: case is extremely difficult and involves Ii kind of "Sophie's 
dlOkc," bur this type. of decision is rnost frequently made by inf()rmed parenls after 
e.vnlnatiug the (kgrce. of compromise being suffered by the ail'cctcd twin and (he 
track record of (he neonatal intensive care unit" in1:() which the delivered babies will 
be going. The second case is usually unambiguously decided in favor of the mother, 
regardless of the gestationHI age, because of the weU-cstablished principal in our 
society dmt ('oncerns Hbollt the medical well-being of a nlcHher outweigh those 
relating fO her [eo.\$, Tn the case of S""ilmg 11 Carliart (530 US !J [4. [2000]). the Supreme 
Court has specifically ruled that a late-term abortiQ)} C("IIlJlot be prohibited when a 
mother's hcalul is al stake. 

1\-1orc than a quarter of AmcriCc-111 deliveries are cUlTt'nl"Jy performed by cesnre:m) 
for a variety of reasons. 'IVom.cn undergoing those procedures vohintarily agree to 
undergo m~jor abdominal surgery to maximize the potcntiat for a healthy outcome 
fiw their babies, even though in most cases there is no direct health benefit i(ll- the 
mother. lvrany other cxmnplcs exist of things done hy and to pregll<1Ill women t(U­

fhe cxpres~l purpose of benefiting their feluses_ 'I'hesc range from rc(luc(ion in daily 
alcohol consumption, and acceptance of bed rest for prctcnn cOIll'ractions to mitior 
dietary alterations, multiple linger sticks, and frequent ir~iections {or the m~Ulagc· 
rncnt of insulin-dependent diabetes: the p<"rformalll:e of transabdominial in{ravascu­
lar transfusions for the treatment of severe fetal anemia in utero} and even subn1is­
sinn to open surgical repair of neural tube detects. AU of tJ1CSC things fire done 
selflessly hut VOhlIlfal'ily. ,A,Thatl llOwcvcr1 should be done if a woman doesn't cllOC>SC 

to actin what her cClregivers think is in the best interests of her ictll.'l? Is she obligated 
til do so" Prosecutors in Utah undoubtedly feel that: she is, 

lvIcJissa Rowhmd was chal'g(:d with the murder of hel" stillborn lv·,'in because she 
railed to accede to ('he advice of her obstetrician to undergo a <.:csarean ddivcry. 
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Tll('~S(.' charges \'\'ere s\lbscqtl(;~ntly dropped when she 
accepted a pIca of child endangerment for using (hugs 
during pregwlncy. 'I'he facts of the (,~'lSC arc tragic. !vIs. 
Rowland is a woman vvith a long history ofmcntal iUncss 
and sub.'Hance abuse. According to press reports, I .. ··"\. her 
first set of tvv:ins ,·vas born when she was 14· y(~ars old, 2 
of her 6 children were given up f!JI adopti.on. 1 \·vas taken 
away by child protective. services, and she had bee.n 
convicted of child en(hlt1gcrmcnt of 1 of the others. She 
had undergone 2 prior cesarean deliveri.es and c1.aimed 
that she was terrified to have another because the doctors 
wamed to cut her open from "breast hone to pubic 
bone. I' She was adviscd to have a cesarean delivcry on 
January 2~ 200·t bet:ause of decreased amniotic fluid 
volume and poor fetal growth. She initially rcfllscd but 
finaUy ab'1"ccd to undergo an abdominaJ delivery 11. days 
later. One (win W,lS born alive and survived but (·ested 
positive (Jr cocaine and alcohol. The olher wasjudgcd to 
have died in utero approximately 2 days earlier. 'fhc Salt 
Lake County District Attorney's Office Hied murder 
charges un.der a state stalute that defines a f(~tus as a 
pers()n for the purposes of criminal prosecution. 

In th~s issue of Obs/eMcs if q17lcwlogy, Minkoff and 
Paltrml) discuss the justification fi)f, and implications of, 
this judicial action and find them 1:0 be cxtrcmc1y COll" 

ccruing. They present several legal and ethical argu­
ments against forcing a woman to undergo a cesarean 
delivery, but the one I find most compelling is that 
relating fO the case of M,Fall v Shiml) (10 Pa DG:ld 90 
[1978]) adjudicated by the Allegheny County Court in 
1978. In that casc the first cousin of a man with. We·· 
threatening aplastic anemia was found to be the only 
compatihle donor f()r a marrow transplant. He l'di..lscd 
llis cousin's request to undergo a marrow aspiration and 
was subsequently brought to court LO seck an h~tlrJction 
cOlllp~:Uing him to submit to the procedure. vVhilc lInd~ 
ing the potential donor's refnsalto help his cousin repl'c" 
hcnsiblc, {"he court denied the pJaint"ilfs appeal. In addi~ 
don 1"0 the statcrn(':nt quoted in dlC article by Minkoff and 
Paltrow\ the ()pinion frolll that case states\ {lOUt' society, 
contrary to many others. hlls as its firsl principle the 
respect 1()f the individual, and tJlat society and govern~ 
l11cnt cxist to protect Ihe individual {i'om being invaded 
and hurt by another," (i\tlcJ'{,ll 11 S/willljl) and "For a 
society "X·dlich respects th(~ rights of one individual: to 
sink its tC(',lh into the jugular vein or nce.k of one of its 
members and suck ii·om it sustcnance for anothcr nwm­
bel': is revolting to our hard··wrought concepts of.iuris~ 
prudcnce. Forcible extraction of living bod)' tissue 
causes revulsion t() the judicial mind. Such would raise 
the specter of the swastika and the Inquisilion, reminis·· 
cent of the honors this portends" (MeNd/II Sh1;Jllj.'l. 
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If a 8"IUonth-old neonate requires a renal transplant, 
its mother cannot be fhrnxl to provide a kidncy even if 
she has the only compatibic one to be found. Theref<>re. 
assuming that she is competent to make rational deci­
sions: forcing a wornan to undergo a major ()pcrativ(~ 
procedure when she is pregnant denies her the rights she 
will have after sbe: has delivered. This is dearly discrim· 
jnatory. If the tlnddivcrcd U1othci' is found to be incapa" 
ble of rmlking a rational decision, other mechanisms 
should be brought into play to (kcidc on an appropriate 
course of acti.on; !vIs. Ruwlan(fs cmnpctenc.c was not" 
raised as an issue in her casco 

Minkoff and Paltrow" eloquently point to the prob· 
lems that can follow [rOln the notlon that prcg'nant 
wmncn can be found criminally negligent for behavior 
(hat endangers 111cir fetuses. 'NiH we he jailing women 
fbr rcfusing to reduce their cigarette consumption during 
pr('.gnanc), or being unwilling to undergo i1 ))mltifel"al 
pregnancy rcdut:tion in a higll-ordcr n1l1hiplc pl'cgnanc}' 
(hat results in ("he birth of very premature infants:) 'I'here 
is no end to the vl1riations on that theme. Given the 
propensily in this country to assign blame for virtually 
nny had ou("('omc, think of the rnultiplc possible rccrim­
inations that can be assigned whene.ver a baby is born 
that is less than perfectly heaiLhy. 

Despite my strong advocacy fo), the fetus, I agree Wilh 
th(.~ conclusions reached by Minkoff and Pallrow:5 In­
formed consent m(;~ans that· iu(Hviduals bcillg offered a 
ntcdical option IHlv(~ the right to refuse it. We obtain 
informed consent before performinK ccsarC(Ul deliveries 
fi>r precisely that reason. There is no question that" 
pregnancy is a unique S{~lte and that obstctl'ic patients 
have all ethical n~sponsibililY to optimize the outcome for 
their fetuses, but that docs not mean. that" they should 
surrender their legal rights to have control over ·what is 
done to their bodk·s. 
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