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STATEMENT O ISSUES

1. Service was Proper Based on the Admissions of Lowe’s Home Center’s Ine.
2. Seutlement Negotiations Coupled with Informal Discovery is Good Cause Under

Rule 4.
STATEMENT REQUESTING ORAL ARGUMENT
Pursuant to MURAP. 34(b). Appetlant requests that oral arguments be heard in this
matter. Due thelr complex nature. the Court’s consideration of the issues presented by this
appeal may be assisted or advanced by the preseoce of the parties betore the Court 1o comment
upon the issues and respond to any inquiries,
STATEMENT OF THE CASE/OPERATIVE FACTS
Appeilints, Arthur Gerald Hudsoen, and Linda S, Hudson mitiated the underfyimg action
following an injury caused by a torklift operated by an emplovee of Lowe’s Home Center. Ine. i
Pascagoula, Mississippi. On May 5, 2006, while shopping at Lowe’s [Home Center, Inc.. Arthur
Gerald Hudson was hit with o forklift as it came around the corner at a high rate of speed.
Immediately folHowing the accident, he began experiencing dizziness and pain in the back of his
neck that radiated into the back of his head like an clecine shock as well is injuries wo has knece.
Due to the accident, he continues suttering incapacitated, episodic dizziness and ncar syncope
and also wirusca. he is unable o carry out his daily routine activities as a result of the umpact with
the forklift. Linda S. Hudson has suffered loss as a result of her husband’s injuries including o
diminished wuge carning capacity, Joss of services. loss of consortinm. and u}_in)'rm'n! of life,
Counscl for the Plaintdt. Chuck MoRae. and counsel for the Defendunt. Ken Adcock
began settlement negotiations. McRae had been informed that Adcock would be representing

Lowe s and, for all intents and purposes. would be their “spokesperson™ in this matter. Lowe's



had instructed McRae that Adeock had been cmploved to represent them and waived the ststute
of limitations by thirty days with an extension. Te prohibit the expiration of the statute of
limitations, theee tolling agreements were agreed 1o and signed by both McRae and Adcock. The
bast of these three tolling agreements extended the statute of limitations (o July 31 2009, McRac
was informed by Adeock that this would be the Tast toliing agreement. Rooat 30330 Adeock
advised MeRace o file the Tawsuit and take it 7w the next tevel.”

On July 27. 2009, Hudson filed his Complaint in the Jackson County Crecuit Court
against the Appellee. Lowe's Home Stoves, Inc. In fact, the Complaint states in Paragraph C that
... counsel of record for Lowe™s Home Centers 1s Ken Adeock, Esg. and he may be served with
process at 199 Charmant, Suite 1, Ridgeland, Mississippy 391587 Roat 6. Later. when Adcock
file Lowe™s Answer. it was adnutted that Adeock was proper to be served on hehalf of the
Delendant. Roal 18,

During all periods in which the tolling agreements were effective, Adcock asked for
documents which he behieved would assist him in negotiating a settlement, MceRae fulfilicd
every request for dovuments and even agreed that Adeock could speak to Hudsons doctors.,
Essentially. Adeock was allowed to conduct informal discovery behind the fagade of “settfement
negotiations,” R.at 98-99.

On or around August 6, 2009, Plaintift"s counsel served a copy. via hand delivery. of'the
Complaini to Adcock at his office located at 199 Charmant, Suite [, Ridgeland. Mississippi. R,
at 123, Various documents were requested informatly by Adcock during this time period. In
November of 2009, he advised that he had lost this copy of the Complaint and requested another

copy, R 89,
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Settfement negotiations and informal discovery and investigations continued until
January 5, 2010 when Adcock officially ended all negotiations following w telephosne
conversation with McRae. Adeock requested that McRae serve Lowe’s again as he did not want
to be “erossed up™ . oor in tensions with his client. Roat 89 . Further, in a correspondence stating
the same, Adeock again states he cannot find his copy ot the Complaint and asked McRae o
send a copy to humn, R, at 96,

On January 200 2010, Lowe™s was personally served process through their ugent.
Corporation Service Company. 506 South President Street, Jackson, Mississippi 39201, R, at |3,

On February 8. 2010, Lowe s filed their Answer and Defenses to the Complaint. [ the
first numbered paragraph of their Answer, Lowe’s admits to the allegations in paragraph Lici ol
the Complaint which asserts that Adcock can alternatively be served process as their fegal
representalive, Rooat 18,

On March 25, 2010, Lowe's Iided a Motion to Dismiss Based on Bar of Statuie ol
Limitations with Supporting Authorities which alleged that the statute of limitations expired on
November 28, 2009, R. at 26.

On August 12, 2010, a Notice of Appearance of James H. Heidelberg on behalf of
Lowe's was hiled. Roat 62, After Responses and several Motions were filed with regard to this
Motion to Dismiss were filed. this matter was brought up for hearing before the Honorable Kathy
lackson on November 3, 2010,

On November 15, 2010, an Order ol Disimissal was issued, dismissing the claim against

Lowe's with prejudice. Roat 127,



SUMMARY OF THE ARGUMENT

This action was filed m July of 2004 1n Jackson County Circuit Court tollowing three
olling agreemems and atlempted settlement negotistions between McRae and Adcock. Shortly
alter the filing of the Complaint, McRae served u copy of the Complaint 10 Adcock, teaving a
copy outside s office next o the doar.

Sctilement aegotiations continued and informed investigations by Adcock had been
ongoing. In their Answer filed on Febiuary 820100 Lowe's admitied that Adcock was thetr
legal representation and could be served process at us office in Ridgeland, Mississipps.
Therefore, pursuant to Rule 8 of the Mississippi Rules of Civil Procedure. McRae had provided a
copy of the Complaint to an admitted agent of Towe's Tome Centers, Inc. By their own
admission, Adeock could be served process and, until their filing of the Moton to Disnnss Bised
on Bar of Statute ol Limitations. had no objections to Adcock accepting serviee on behaltf of
Lowe's, Theretore, the contention that Adeock ceudd not be served. which was rehied both by
Lowe's and the trial court, cannot overcome the admissions made in their own Answer.

Furthermore. settlement negotiations and informed invesniigations were achive and
ongoing, even before the filing of the Complaint. MeRae furnished. at Adcock’™s request. many
medical documents and other discoverable matersd in order o nid and encouragye settlement,
McRae served Adeock. the delay in serving the chient was at the request of Adeock while they
continued attemplts at settlement. While established case law in Mississippi holds that good faith
settlement negotiations, the matter at band goes past just mere good faith setttement negotiations.

As one ol the leading cases regarding “eood cause”™ under Rule 4 ol Mississippi Rules of

Civil Procedure, Holmes v, Coastal Transit Authoriev. 815 S0.2d 1183 (Miss, 2002) seems to be




somewhal similar to the matter at hand: however, 1t can be distinguished from the case at hand.
Further, any reliance on the more recent case Stutes v, Miller, 37 50.3d T (Miss, 2010y decided by
this Court is also be distinguishable from the case at hand, M.R.C.P 8 only requires that the
pleadings put the Defendant in an action on notice, hence the development of “notice picading.”
1 neither of these Rule 4(h) cases has the counsel for the Defendant been in possession of the
Complaint most of the settlement negotiations. Fusther, counsel for the Defendant in these
precedent cases has not bad the further advantage ol conducting informal discovery under the
musk of aiding settlement. At some point. good faith settlement negotiations should cross mto

“good canse” for Rule 4th) purposes.

STANDARD OF REVIEW
A trial court’s dectsion o grant or deny a motion to dismiss is reviewed de nova. Scaggs
v GPCHAGP, ne. 930 So.2d 1274, 1275 (Miss, 2000} However, this Court has given
discretion o the trial courtin findings of fact regarding the existence of good cause with regards

to deluy i service of process pursuant o Rude 4¢h) of the Mississippi Rules of Civil Procedure.

Jolmson . Thomas ex rel. Polatsidiy, 982 So.2d 403 (Miss, 2008). ~Good canse™ is o finding of

tact “entitled to deferential review of whether the trial court abused its diseretion and whether
there waits substantial evidence supporting the determmnation.”™ LeBlane v Allsae Ins. Co,, 804
S0.2d 674,670 (Miss, 2002y, “Where such diseretion is abused or is not supported by substantial
evidence, this Court will reverse.” Lonug v Mem D Hosp. ar Gulfporet, 969 S0.2d 35038 (Miss.

2007).




ARGUMENT

L Service of Process was Proper as to Lowe’s Home Centers, Ine, Based on their
Admissions in their Answer to the Complaint

Because Lowe’s admitted in their Answer that opposing counsel could be served with
process, service of process should be considered complete. Opposing counsel was authorized by
this admission 1o aceept service of process on behalf of Fowe's,

The rule regarding responsive pleading is well-established. Rule 8 of the Mississippi
Rules of Civil Procedure states that:

Defenses: Form of Denials, A party shall state in short and plun eems

his defenses to each claim and shall admit or deny the averments upon

which the adverse party relies. ..
M.R.C.P.8(b). Ina properly numbered and formatied Complaint, the Defendant must admit or
deny to the best of their knowledge wid sbility cacl averment set forth." Essentiabiy, prool is
only needed when igis a contested issuc—when a act or averment is admitted, there 1s nothing
10 contest,

The Complaint was filed on July 27, 2009 with the Circuit Coust of Jackson County.
Mississippi. Roat 6. Pursuant o Rule 8(a) of the Mississippi Rules of Civil Procedure. the
Complaint adhered 1o setting forth short and pluin staiements showing Hudson s entitiement ol
relief in clearly numbered paragraphs, MUR.C.P. Rule 8(a). In paragraph H{c) of the Complaint,
Hudson sought to establish the parties and where proper service of process may be completed.
This paragraph included the statement that service of process may be delivered to Ken Adcock al

his office. Roat 6. Since counsel for Hudson had been informed prior to the filing of the

“This practice is so entrenched in procedure that the best summation can be found in u very carly
casc. Parkhurse v, MeGraw, 1852 WL 2002, 3 (April Term 1852) which held, simply. that facts
admitted by the pleadings cannol be changed or challenged by the proof

[ (-



Complaint that Adcock was the “spokesperson”™ and attorney for Lowe’s and given the ongoing
seitiement negotiations and informal investigaions between the attorneys, this addinon was
seemingly appropriate.

On or around February 8. 2010, Lowe s filed their Answer and Defenses. In paragraph
one. Lowe’s admitied the tacts set forth in paragraph Hey of the Complaint by stating clearly that
“Detendant adimits the allegations of paragraph 1ie).” Roat 180 At this point. counsel for
Plaintift had already hand-delivered a copy ol the Complaint to Adcock on or around August 6,
2009 and in January of 2010, Adcock had requested that MeRae “go ahead and serve” Lowe's as
well so that he did not want to have tensions with his chient. R.ar 90, Although he felt that this
wus odd given that counsel for Defendant had afready been in possession of a copy of the
Complaint. Lowe™s was served on January 20, 20100 R, a4,

The simple and basic conclusion o be drwn is that counsel for the Phuntitt was in
commumnication with Adcock prior to drafting and {ihing the Complaint. Given the working
refationship and communication, he felt it suflicient to include opposing counsel as i possibility
for satisfving service of process in the Complaint as he was the “attorney of record and
spokesperson.” He followed through by delivering a copy to opposing counscl and no further
issue regarding service was made as negotiations continued. Another copy ot the Complainl was
sent in November of 2009 when counsel opposite stated that he could not find his copy. R.at 89.
Later, settlement negotiations eoded, an Answer was filed, and Plaintifl began discovery requests
without any issues being raised regarding service until the Motion to Dismiss was filed in March

ol 2010.



Lowe's heavily relied on the “fact” that their attorney never agreed nor was authorized to
accept service on behalt of his client: however. the answer says otherwise. Furthermore, the trial
court, in the Order of Dismissal. stated that Hudson had pointed to "nothing in the record beyond
agreement showing he [Adcock] had the authority to accept it This issue was addressed in the
lower court hearing to ensure that the trial court was aware that Lowe’s had admitted Adeock
could be served process in their Answer. Roat 9. Vol Pursuant 1o the Rules of Civit Procedurce,
the admissions of a Defendant must be admitted. [F Lowe™s did notwant their attorney 1o have
any authority 10 accept service of process, it should have been reflected in their Answer.
Furthermore, it was Lowe’s that telephoned Plamtift s counsel wnd stated that Adcock would be
the “spokesperson™ and attorney representing them an this matter.

Admissions made by Lowe’s in their Answer should be considered admitted theretore
allowing service (o their attorney 1o be deemed proper. All communication and wgiries were
directed 1o Lowe s attorney, even prior to the {iling of the Complaint. No issue was raised prior
to March of 2010 regarding the service of process alter Lowe's had answered the Complaint and
the Plaint {1 had continued forward with the formal discovery process. Lowe's should be held w
their admisssons set forth i their Answer.

Il Setttement Negotiations coupled with Informal Discovery Are Considered Good
Cause under Rule 4,

Because settiement negotiations together with informal discovery were so oxtensive, this
conduct should be considered “good cause™ as 1o the postponement of service ol provess,
Rude 4(hy of the Mississippt Rules of Civil Procedure stes as folows:
Summons: Time Limit for Service. 1 a service of the summons and

complaint is not made upon a defendant within 120 day after the Titing of
the complaint and the party on whose behalf such serviee was required

I




cannot show good canse why such service was not made within that

period. the action shall be dismissed as o that defendant without prejudice

upon the court’s own initiative with notice 10 such party or upot motion,
M.R.C.P. 4(h) (emphasis added). The requirement of service of process pursuunt to M.R.CP. 4
is required to cosure that o Defendant is Fully aware of the pending litigation and put said
Defendunt on fair notice of litigation. See Comment 1o MUR.CP 4 However, il service is not
deemed complete, it is the burden of the Plaintit? to show why service could not be completed
within the 1200 days as provided in MLR.C.P_ 4.

Prior to the tiling of the suit, Lowe's contacted Plaintifls counsel in order to commence
settlement negotiations by instructing him to contact their attorney, Ken Adeock. Following the
fiting of the Complaint, Plainttfl was asked to delsy service as settlement seemed to be a
desirable option tor both parties at that stage. Despite this request, counsel tor the Phunafl
served Adcock a copy of the Complaint, filed i July 2009 via hapd-delivery and the
negotiations continued. Adcock had to do his own thorough investigation and requested al
differcnt times documents for review, He was having trouble on one occasion determining who
the forklift opergtor was and seemed to be confused as to the date the incident oceurred. Notiee
i the Defendane--the function of Rule 4 and service of process--was achieved upon service of
the Complaint to Adeock.  As the Defendant hits not been prejudiced by the informality of the
service 10 Adcock, the Plaintiff should not be precluded from proceeding with their cause of
acton.

As previously discussed. Hudson contends that service of process was completed once a
copy was hand-delivered to defense counsel on or around August 6, 2009, shortly afwer the filing

of the Complaint on July 27, 2009, Further, defense counsel was supplied with additional copies



since that date. However, in the alternative, the active and continuous settlement negotiations
along with the informal discovery and investigaiions between attorneys should be considered
sufficient as "good cause” pursuant to the exception in MLR.C.P. 4,

#

At first glance, the Mississippi case law regarding scltfement negotiations as "good
cause” does nol Favor this argument. 1o Holmes v Coast Transi Anthority, this Court considercd
the use of discovery and seitfement negotiations as good cause under the meaning of MR.C.P, 4.
Hotmes v. Coasial Transit Aathority, 815 S0.2d 1IR3 (Miss. 2002). The Court adopied the
rationale that negotiations do not constitute good cause for farlure to effect serviee under
M.R.CP.dth) Jedat TINT. However. fooking further into the precedent case. this nugtier can b
contrasted from Holmes, There was oaly one attempt to serve the governmental defendam m
Holmes and this attempt was made via Untted States Mail, There was no acknowledgenient that
the defendant in Holmes had even seen the Complant, fd at 1184, Here, counsel tor Plunuff
delivered a copy 10 Adcock on one occasion at this office who stated he would review it. Later,
an additional copy of the Complaint requested by defense counsel was provided in November of
2009, R, at 88-89. Surelv, since Lowe's had intormed counsel for Plantit thi Adeock would
be their attorney, ke would also supply them with any documents he was given. ixlclﬁciis1g the
Complaint. (It should also be noted that the Delendant blocked the taking of Lowe's deposition
to continm their facts.)

Recemly. in Snues v Miller, this Court held that the plaintiff in that case did not establish
goad cause based on the affidavits submitted describing the failed atempts 1o serve the
defendants. Seatey v Millier. 37 50.3d 16 (Miss. 2000y Tn Sty the plaintifts did not provide

cnough evidence to show that good cause in delay ol service of process had been reached. fd.




The diligence of the plaintifls to complete service of process may not have heen cnough 10 reach
cood cause. but, once agann, this case does not paraliel the matter at hand. Tn good faith. counsel
for the Plainull had entered mto settlement negotiations with delense counsel prior o the liling
of the Complaint on July 27, 2000, R, at 98-99. Defense counsel had been given copies of the
Complaint and discoverable documents. Exhaustive settlement negotiations had becwn ongoing
prior to and since the filing of the Complaint. PlamudTs counsel had even proposed detense
counsel conduct a deposition of Hudson™s doctors,

Active settfement negotiations and intoroal discovery continued after the tiling of the
Camplaint as evidenced by correspondence and phone conversattons between McRac und
Adcock., With due diligence, McRae served, via hand-delivery. a copy of the Complaint o
Adcock effectively putting the Lowe™s on notice thut the Complaint had been filed. This. ala
minimum, should be considered constructive service, whereby putting Adcock on notice that the
fawsui would commence if setifement could not be reached. Further. it was defense counsel,
prior to the end of the last tolling agreement that told counset for Plaintiit to go abeud and file
the Jawsuit 1o take it 10 the next level.” R.oat 89, Negotiations were active and open welf past
the November 28, 2009 statute of Hmitations as proposed by the Defendant in their Motion to
Dismiss.

On oy around January 5, 2010, the attorneys agreed that settfement coubd not be reached
at this stage and determined that Hudson should also serve process on Lowe's Home Center, Inc.
R.oat 96, Whilce 1t s Hudson’s beliet and contention that Lowe’s and their counsel were already
on notice and had been effectively served, Lowe's was served on January 20, 2010 as per

defense counsel™s request as he did not wish to be “crossed up™ with his client. Roar t30 This




was considered o be courtesy service us counsel for Plaintit was under the belict that Adeock
had alrcady been served.

Many jurisdictions have considered settlement negotiations as "good cause™ under their
rules of civil procedure regarding service of process, (See Scrimer v Figh Judicial Dist. Cr
998 P.2d FIVG, 1195, Assad v. Liberty Chevroler, ine. 124 FR.D.3V(DRL FUSY). Carlion v,
Wal-Mart Stores, Inc., 621 S0.2d 451, 455 (Fla. Ist Dist, App. 1993), Further, scttfement
negotiations are encouraged in good faith attempt to bring about an aumicable resotution and
should be considered as a valid basis for good cause, Parties should be encouraged. not
admonished. to foster wn amicable working relationship with opposing counsel and should
further be able wo rely on their cooperation as @ promotion. not i hindrance. of justice.

However, il this Court cannot regard Lhas tvpe of conduct as good cause for delay. the
setement negotiations the counsel for the Plaintill relied upon have been obscured in bad fuith.
Lowe's continued active settlement negotiations and informal discovery into January 2010 only
tor file s Motion o Dismiss on the grounds of @ statute of Bmitations in March of 2010, Lowe's
wis 1 receipt of Summaons, Complaint and Discovery Requests - requests that wure sever
answered. This blankets all prior attempts at settbement ina cloud of bad faith with the sole
purpose to delay litigation,

fn order to promote an agrecable settlement, Plaintl s counset fultifled any and alf
requests from the defense with regards to documients, even agreeing to allow delense counsel o
depose Hudson's physicians. A leading treatise, cited within Hofmes, states that good cause is
likely to be found when u plainiff's failure to effect service within 120 days is o resuleof ™. the

defendant hus evaded serviee of process or engaged imnmisleading condner, the phantiff has acied




diligently in trying 1o effect service, or there are understandable mitigating circumstances . ..
4B Charles Alan Wright & Arthur R Miller, Foederad Practice & Procedure §1137, a1 342 (3d ed.
20000 (emphasis added). Throvghout the entire process, defense counsel portraved that he was
nurturing a settlement al the cooperation ol the Phunuff, doing an informal investigation by
stating that he could not requesting copies of the Complaint and other documents customarily
requested in discovery. i reliance of this and history of a cordial working refationsbip with
opposing counscl, McRae moved forward with the negotiations after dehvering the Complaint.
An interpretation of MUR.CP. 4 should encourage civility and good relationships
between the opposing parties. support judicial cconomy, and promote scitlement. This was
Plaintiff counsel’s goal when he continued negotintions. To his detriment, counsel for the
Plaintif kept all avenues of compromise open with opposing counsel in reliance on the attempt
to setthe the undertving action. Phaintif(s are held to many time resirictions under the Rules of
Civil Procedure and, admittedly, Rule 4 18 no exception. However, a strict imterpretation of Rule
Hhyin hight of the facts presented in the nstant case would be contrary 10 fundamental latrness
and public policy, I defense counsel had never been provided a copy of the Complaint and
continued active anpd ongoing settlement negotiations us well as informal discovery with the
Plaintitl. this point would be moot, However, Plaintitls should not be punished aitempis o

resolve this muatter o an amicable and Civil manner,

CONCLUSION

I conclusion, Hudson has demonstrated that, by the Lowe™s own admission. (heir
counsel of record was authorized and agreed (o aceept service of process. Any and all requests

tor documents were fulfilled as defense counsel continued with informal discoveny and




investigation. There was no reason for counsel for Hudson (o question whether or sot Lowe's
had been served. Defense counsel was fully informed and on notice of the lawsuit and both
attorneys had moved lorward with negotiations and discovery. Until the filing of the Motion (o
Dismiss, there had been no question as w service ot process or any prejudice o Fowe’s. Hnow
seems as if the defense counsed’™s conduct was merely 1o delay the entire process.

Alternatively, if service of process as o their attorney be considered improper. Hudson
urges this Court to considered the active and ongoing settlement negotiations as well as informal
discovery and mvesiigation as good cause pursuant 1o Rule 4(h) of the Mississippi Rules of Civil
Procedure. Furthermore, Appellants ask that tis Court reverse the trial court’s dismissal with

prejudice and allow this matier o proceed.

Respecttully submitted this the 13" day of March. 2011,

ARTHUR GERALD HUDSON AND LINDA HUDSON
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