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IN THE COURT OF APPEALS OF THE STATE OF MISSISSIPPI

KATHERINE GRAHAM ABERCROMBIE
AND I. H. ABERCROMBIE APPELLANTS

Vs.

GRAYLING CARTER AND WIFE,

TAMMY GRAVES CARTER, STANLEY

PARKER, DORIS PARKER, HUGO

WILLIAM (BILL) WALTON, MARY MITTLELEE

WALTON MCCALL, LINDA ANN WALTON SMITH

AND SANDEE JOYCE WALTON HENDRICKS, THE

HEIRS AT LAW OF VONDEE WALTON,

DECEASED, AND LAWRENCE TRIGG AND

ESTER P. TRIGG APPELLEES

CASE # 2010-CA-00874

REPLY BRIEF OF APPELLANTS
COME NOW Katherine Graham Abercrombie and I. H. Abercrombie

Appellants, replying to the Brief of Appellees, say:

APPELLEES STATEMENT QF ISSUES

Appellants agree that Appellees have correctly identified

the issues in this case in addition to Appellants issues.
STATEMENT OF THE CASE

Contrary to what the Appellees contend, the Appellants
had given much consideration to the fences and how long they
had been established prior to filing their lawsuit. They
notified the Parkers and Grayling by letter and hired a
surveyor. The Abercrombies both testified that there were no
fences between thelir property and the Parker property before
Grayling built his fence in 1398. (Page 101 - 107 - Transcript)
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{(Page 120-121 - Transcript).

The fence post that the court used to establish the common
boundary line was based primarily upon the testimony of
Appellee, Bill Walton. (Pages 62-66 Transcript) All of Mr.
Walton's testimony was in reference to properties belonging
to his family and the Triggs located in Section 3, south of the
township line which is in question in this lawsuit. Appellees
offer no citation of authority for their argument that the
fence post testified to by Mr. Walton represents the common
boundary line between the appellants and the appellees.

In the case of MYRTLE IRENE COOK V. FRED H. ROBINSON AND
DIANE ROEBINSON, NO. 2004-CA-01340, PAGE 592, this Judge,
Hon. J. Larry Buffington, said that the existence of a
fence between two properties did not establish that
neighboring property owner possessed the land in qguestion
and the mere existence of a fence near the actual boundary
line does not establish that the fence is the accepted
boundary between properties. That the evidence showed that
the fences going east and west and south from the township
line was not built to delineate properties but, rather,

to separate cattle. DAVIS V. CLEMENT, 468 S0O.2D 58, 63
(MISS.1985) and ELLISON V. MEEK, 820 S$0.2D 730 (MISS 2002).

Mr. Abercrombie testified that he knew of the post in
question but never knew it to be a land line, that it was just
a pasture line. {Pages 124-126 Transcript). So, Mr. Walton's
testimony that there was a "géntleman’s agreement" regarding
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the post (Page 66 - Transcript) was not shared by the Abercrombies.

Although Mr. Walton testified that many surveyors had
used this corner post as a starting point, no surveyors
testified nor were any surveys introduced into evidence to
prove his point.

The only fence running north and south between the
Appellants and Appellee Grayling is the fence built by
Grayling in 1998, six years prior to the filing of this lawsuit.
And the only fence reflected on Exhibit 12 running north and south
between the parties is the fence that Grayling built.

Neither of the surveys, Saul’s, (Exhibit 11), and Forrestry
Services, (Exhibit 12), depict any other fence running north and
gouth between the two quarter sections. Saul testified that he
saw no fence going north except the Grayling fence. {(Page 78 -
Transcript)

The Judge failed to make a ruling on adverse possession
and according to the Supreme Court’s ruling in the case of
BLANKINSHIP V. PAYTON, 605 So.2d 817, (Miss. 1992), the court
said:

"In the absence of an established claim for adverse

possession, the only competent proof of the proper

boundary is the Saul survey.?"

That surveyor was John Saul. We make the same argument for
Appellants’s surveyor, Harvey Saul.
ARGUMENT

Igssue 1 - Default Judgment: When no answer is made to

a complaint it is presumed that the Defendants concur with
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the allegations of the complaint and when a default judgment

is entered "...it is treated as a conclusive and final adjudication
of the issues necessary to justify the relief awarded and is given
the same effect as a judgment rendered after a trial on the merits.
RULE 55, MISSISSIPPI RULES OF CIVIL PROCEDURE (commentary).

It was only after the Appellants filed for default judgment that
the Parkers deeded their property to Tammy Graves Carter.

The Parkers never claimed any property in the SE 1/4 of Section
34 which belonged to the Abercrombies. (Page 33 Transcript)

(Page 7 Appellees’s Brief).

Issue 2 - The Judge in his ruling in hisg Final Judgment
(Page 181 Record) overruled the motions to strike the testimony
of Surveyor Saul who testified fully concerning his survey and
the difference between his survey (Exh. 11) and that of Forrestry
Services (Exh. 12). (T73-95). Basged upon the comments by Judge
Buffington that he intended to get another surveyor to compare
the two surveys, Saul urged the Court to do so. This in no way
obviated the testimony of Saul, (Page 90 Transcript) who was the
only surveyor to testify.

Issue 3 - Mr. Saul testified that he began his survey
at known markers and used the original survey and field notes
of record in the Chancery Clerk’s office. (Page 75 - Transcript)

Issue 4 - Contrary to what Appellees state, the Judge
did base his decision in part upon the altered survey filed
out of time after the trial was over by accepting said survey.
(Page 182 - Record) and the Appellants did object to the reopening
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of the case to receive other surveys. (Page 167 and Page 178 -

Record)

CONCLUSION

The Saul survey and the Forrestry Services survey are
virtually the same except for the difference of thirty feet which
occurred because of the beginning point of each survey. Saul came
and personally testified. No one testified as to the Forrestry
Services survey to which the Appellants objected. (Page 72 -
Transcript)

The Chancellor failed to rule on the Appellants
claim of adverse possession. When adverse possession is not
established then the survey of Saul should have been com-
petent proof of the proper boundary line. (Blankinship v.
Payton, supra).

Appellee Bill Walton offered no witnesses to testify
as to his testimony regarding the use of the fence post
as a common boundary line and introduced no surveys to
substantiate his testimony.

The Appellees have cited no authority as to their claim
that the fence post should be declared to be the common
boundary line among the various Defendants.

The Appellants have met their burden of proof that the
fence built by Grayling in 1998, is encroaching upon their
property in the southwest corner by two surveys, Exhibit 11
and Exhibit 12, and should be removed.
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This case should be reversed and the relief sought by the

Complainants should be granted.

Respectfully submitted,

KATHERINE GRAHAM ABERCROMEIE
AND I. H. ABERCROMBIE

BY ) @ If,ﬂgéaAav4£¢~*’*

MARY K (] BURNHAM, ATTORNEY

CERTIFICATE OF SERVICE

I, Mary K. Burnham, Counsel of Record for the Appellants
do hereby certify that I have thig date mailed by United States
Mail, postage prepaid, a true and correct copy of the above and
foregoing APPELLANTS REPLY BRIEF to Kathy Gillis, Clerk of the
Supreme Court of Mississippi, Post Office Box 249, Jackson,
Migsissippi 39205-0249, the Honorable Larry Buffington, Chancellor,
the presiding Judge in this case, at Post Office Box 924, Collins,
Mississippi 39428 and to Hon. William H. Jones, Attorney for the
Appellees, P. 0. Box 282, Petal, Mississippi 39465.

This 4221“ day of March, 2011.

b}/yqaﬁ/h44, K- fficA/mnuégxi4v=/

MARY K. %URNHAM ATTORNEY

MARY K. BURNHAM
ATTORNEY AT LAW
P. O. BOX 683
COLLINS, MS 39428

601- 006
MSB



PLEADINGS AND MOTIONS

Rule 12

Tk o invit unless there 35 a specific provision to that
s ot stafute.  See Rules 27(e) and 65.

o rlzndings and willful violations are disciplined
v with past Mississippi procedure. See Sherrill
Miss. 880, 21 So.2d 11 (1845).

zenfence of Rule 11(b) is iniended to ensure that
has sufficient power to deal forcefully and
i parties or afforneys who may misuse the
pleadings system effectuated by these rules.
fandard 8 employed in determining whether

==~ has read the
f-2 ne attorney’s
E “ere is good
b terposed for
11 is not regu-
. except on a
:ig vice, shall

ok g L S AR S

- 'mtatlons of ons should be imposed. See, Tricon Metals &
puoTzilate Proce- 1 oo Do v Topp, 587 So.od 1931 (Miss.1989).

3 , si===z=- :mended effective March 13, 1991.]

- —ction is mot !

- - “"19 purpose

i m__.E 12. DEFENSES AND OBJEC-
= false and

TIONS—WHEN AND HOW PRESENT-
ED—BY PLEADING OR MOTION-—MO-
TION FOR JUDGMENT ON THE
PLEADINGS

: TWhen Presented. A defendant shall serve his
=<7 wiain thirty days after the service of the

¥ . :Dpropriate
- “e taken if
-1 If any
k. - :ne opinion
g - nurpose of
“ar such a
£ o2 opposing

- ~owred by

ed pursuant to Rule 4. A party served
-¢c11ng stating a cross-claim against him shall

- ineluding s answer thereto within thirty days after the
- 2zon him. The plaintiff shall serve his reply
E erclaim in the answer within thirty days

“7zotive Janu- ~ce of the answer or, if a reply is ordered by

-. within thirty days after service of the order,
-2 order otherwise directs. The service of a
rmitted under this rule alters these periods
Zollows, unless a different time is fixed by
“he court:

< e court denies the motion or postpones its
7 undl the trial on the merits, the responsive
= shall be served mthm ten days after notice of
¢ action;

“~e court grants a motion for a more definite
~zment the responsive pleading shall be served
o days after the service of the more definite

—“r.es stated under this subparagraph may be
onee-only;- for-a-period- not{o- exceed-ten-
ox the written stipulation of counsel filed in
z2rés of the aetion.

How Presented. Every defense, in law or fact,
zi: for relief in any pleading, whether a claim,
saim, cross-claim, or third-party claim, shall
red in the responsive pleading thereto if one is
. except that the following defenses may at
-7%n of the pleader be made by motion:

* _eack of jurisdiction over the subject matter,

. 2 .Latk of jurisdiction over the person,
- -
ctice. ' iTproper venue,
and T
mpa- = Imsufficiency of procesg,

(5) Insufficiency of service of process,

(6) Failure to state a claim upon which relief can be
granted,

(7) Failure to join a party under Rule 19.

No defense or objection is waived by being joined
with one or more other defenses or objections in a
responsive pleading or motion. If a pleading sets
forth a claim for relief to which the adverse party is
not required to serve a responsive pleading, he may
assert at the trial any defense in law or fact to that
claim for relief. If, on a motion o dismiss for faihre
of the pleading to state a claim upon which relief can
be granted, matters outside the pleading are present-
ed to and not excluded by the court, the motion ghall
be treated as one for summary judgment and disposed
of as provided in Rule 56, and all parties shall be
given reasonable opportunity to present all' material
made pertinent to such a motion by Rule 56; however,
if on such a motion matters outside the pleadings are
not presented, and if the motion is granted, leave to
amend shall be granted in accordance with Rule 15(a).

{c) Motion for Judgment on the Pleadings. Af-
ter the pleadings are closed but within such time as
not to delay the trial, any party may move for judg-
ment on the pleadings. If, on a motion for judgment
on the pleadings, matters outside the pleadings are
presented te and not excluded by the court, the mo-
tion shall be treated as one for summary judgment
and disposed of as provided in Rule 56, and all parties
shall be given reasonable opportunity to present all
material made pertinent to such a motion by Rule 56;
however, if on such a motion matters outside the
pleadings are not presented, and if the motion is
granted, leave to amend shall be granted in accor-
dance with Rule 15(a).

(d) Preliminary Hearings. The defenses specifi-
cally enumerated (1) through (7) in subdivigion (b) of
this rule, whether made in a pleading or by motion,
and the motion for judgment on the pleadings (subdi-
vision (e) of this rule), shall be heard and determined
before trial on application of any party, unless the
court orders that the hearing and determination

thereof be deferred until the trial.
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“(e) Motion for More Definife Statement. "If a

pleading to which a responsive pleading is permitted
is S0 vague or ambiguous that a party cannot reason-
ably be required fo frame a responsive pleading, he
may move for a more definite statement before inter-
posing his responsive pleading. The motion shall
point out the defects complained of and the details
desired. If the motion is granted and the order of the

“court is not obeyed within ten days after notice of the

order or within such other time as the court may fix,
the court may strike the pleading to which the motion
was directed or make such order as it deems just.

(f) Motion to Strike. Upon motion made by a
party before responding to a pleading or, if no respon-




Rule 12

RULES OF CIVIL PROCEDURE

sive pleading is permitted by these rules, upon motion
made by a party within thirty days after the service of
the pleading upon him or upon the court’s own initia-
tive at any time, the court may order stricken from
any pleading any insufficient defense or any redun-
dant, immaterial, impertinent, or scandalous matter.

(g) Consolidation of Defenses in Motion. A par-
ty who makes a motion under this rule may join with
it any other motions herein provided for and then
available to him. If a party makes a motion under
this rule but omits therefrom any defense or objection
then available to him which this rule permits to be
raised by motion, he shall not thereafter make a
motion based on the defense or objection so omitied,
except a motion as provided in subdivision (h)(2) here-
of on any of the grounds there stated.

(h) Waiver or Preservation of Certain Defenses.

(1) A defense of lack of jurisdiction over the person,
improper venue, insufficiency of process, or insuffi-
ciency of service of process is waived (A) if omitted
from a motion in the circumstances deseribed in subdi-
vision (g}, or (B) if it is neither made by a motion
under this rule nor included in a responsive pleading
or an amendment thereof permitted by Rule 15(a) to
be made as a matter of course.

(2) A defense of failure to state a claim upon which
relief can be granted, a defense of failure to join a
party indispensable under Rule 19, and an objection of
failure to state a legal defense Lo a claim may be made
in any pleading permitted or ordered under Rule 7(a),
or by motion for judgment on the pleadings, or at the
trial on the merits.

(3) Whenever it appears by suggestion of the par-
ties or otherwise that the court lacks jurisdiction of
the subject matter, the court shall dismiss the action
or transfer the action to the court of proper jurisdie-
tion.

Comment

The purpose of Rude 12 is to expedite and simplify the
pretrial phase of Uitigation while promoting the just disposi-
tion of cases The periods of time referred to in Rule 12(a)

_relate to service of process, motions, pleadings or notices,

and not to the filing of thé instrwments. Because-of the
nadure of divorce cases, Rules 12(c){1) und (2) do not apply
to such proceedings. See elso MRCP 8i(h). Rule 13(u)
represents a marked change from the former procedures
whick linked the veturn date or response dote to o term of
court. See Miss.Code Ann. §§ 11-5-17, 11-7-121; ond
18-8--18 (1973).

Rules 12(b)(6) and 12(c} serve the same function, prac-
tically, as the generel demurrer. See Investors Syndicate of
America, Inc. v. City of Indien Rocks Beach, Floride, 494
F.2d 871, 874 (5th Cir. 1970). They are the proper motions
forr testing the legal sufficiency of the complaing; to grant the
motions there must appear to a certainty thal the plaintiff is
entitled to no reltef under any set of facts that could be
proved in support of the claim.

If the complaint is dismissed with leave to amend gnd no
cendment is recetved, the dismissal is o final judgment

20

and is appealable unless the dismissal relutes to only one of
several claims. See Ginsburg v Stem 2,2 F.2d 879 (8vd
Cir. 1957).

A motion pursuant to Rule 12(c) may be granted if it is
not made so thot its disposition would delay the {vial the
moving party must be clearly entitled to judgment See
Greenberg v. General Mills Fun Group, Inc., 478 F.2d 254,
256 (5th Cir. 1978).

Under 12(d), the decision to defer should be made when
the determination will involve the merits of the action, thus
making deference generally applicable to molions on Rules
12(0)(8) and (v).

Rule 12(e} abolishes the bill of particulors. Miss.Code
Ann § 11-7-97 (1972) The motion for o more definite
statement requires merely thai—a more definite stalement—
and not evidentiary details. The motion will lie only when
@ responsive pleading is required, and is the only remedy
for o vague or ambiguous pleading.

Ordinarily, Rule 12() will require only the objectionable
portion of the pleadings to be stricken, and not the entire
pleading. Motions going to redundand or immaterial alle-
gations, or allegations of which there is doubt as to relevan-
¢y, should be denied, the issue to be decided being whether
the allegation is prejudiciel to the adverse purly. Motions
to strike a deferse for insufficiency should, if granted, be
granted with leave to amend. Rule 12(f) is gemerally consis-
tent with past Mississippi procedure. See Miss.Code Ann.
§ 11-7-59(8) (1972); Parisk v. Lumbermen’s Mut. Cas. Co,,
242 Miss. 288, 184 So.2d 488 (1961).

Eule 12(g) ollows the urging of all defenses or objections
in ome motion with no waiver. There are three important
qualifications which permil ot least two rounds of motions:
(1) the requirement of consolidation applies only to defenses
and objections thern available to the moving party, (2) the
requirement applies only to defemses and objections which
this rule permits to be ruised by motion; (3) the prohibition
against successive motions is subject to the exceptions stated
in Rule 12(h).

Rucle 12(R)(1) states thei certain specified defenses which
may be available to a parly when he makes o pre-answer
maotion, bul which he omitted from the motion, are watved.
A party who by motion inviles the court to pass upon o
threshold defense should bring forward all the specified
defenses he then hus and thus allew the court to do a
reasonably complete job. The waiver reinforces the policy of
Rule 12(q) forbidding successive motions. 5 Wright & Mil-
ler, Federal Practice and Procedure, Civil § 1391 (1969).

- Rule 12(h)(2)-preserves three defenses against watver dur-

ing the pleading, motion, discovery, and frial stages of an ~

actior; however, such defenses are waived if not presented
before the close of trial. 5 Wright & Miller, supra, § 1892.

Under Rule 12(R)(8) o question of subject matter jurisdic-
tion may be presenied ai any lime, either by motion or
answer. Further, i may be asserted a8 a motion for velief
from a final judgment under MRCP 60(b)(4)} or may be
presented for the furst time on appeal. Welch v. Bryant, 157
Miss. 559, 128 So. 784 (1950); Brown v. Bomk, 81 Miss. 454
(1856). This provision preserves the traditional Mississippi
practice of transferring actions between the circuil and
chancery courts, as provided by Miss. Comst §§ 157 (all
couses that may be brought in the circuit court whereof the
chancery court has jurisdiction shall be transferved fo the
chancery court) and 162 (all causes that may be brought in
the chancery court whereof the circuit court has exclusive




JUDGMENT

Rule 56

ment for the fees paid by the party in whose favor the cost
award is made.

Expenses include all the expenditures actually made by o
litigant in connection with the action. Both fees and costs
are expenses but by no means constitute all of them. Absent
o speciel stetute or rule, or an ewceptional exercise of
judicial discretion, such ilems as atforney’s fees, travel
expenditures, and investigotory expenses will not qualify
either as stotutory fees or reimbursable cosis. These ex-
penses must be borne by the litigants. 10 Wright & Miller,
supra § 2666, See also 6 Moores Federal Proctice
M 54.01-48 (1972).

[Comment amended effective February 1, 1990.)

RULE 55. DEFAULT

(a) Entry. When a party against whom a judg-
ment, for affirmative relief is sought has failed to plead
or otherwise defend as provided by these rules and
that fact is made to appear by affidavit or otherwise,
the clerk shall enter his default.

(b) Judgment. In all cases the party entitled to a
judgment by default shall apply to the court therefor.
If the party against whom judgment by default is
sought has appeared in the action, he {(or if appearing
by representative, his representative) shall be served
with written notice of the applieation for judgment at
least three days prior to the hearing of such applica-
tion; however, judgment by defauit may be entered
by the court on the day the case is set for trial without
such three days’ notice. If in order to enable the
court to enter judgment or to earry it into effect it is
necessary to take an account or to determine the
amount of damages or to establish the truth of any
averment by evidence or to make an investigation of
any other matter, the court may conduct such hearing
with or without a jury, in the court’s discretion, or
order such references as it deems necessary and
proper.

(¢) Setting Aside Default. For good cause shown,
the court may set aside an entry of default and, if a
judgment by default has been entered, may likewise
set it aside in accordance with Rule 60(b).

(d)} Plaintiffs, Counterclaimants, and Cross-
Claimants. The provisions of this rule apply whether
the party entitled to the judgment by defanlt is a
plaintiff, a third-party plaintiff, or a party who has
pleaded a cross-claim or counterclaim, In all cases a
judgment by default is subject to the Lmitation of
Rule 54(c).

(e) Proof Required Despite Default in Certain
Cases. No judgment by defaunlt shall be entered
against a person under a legal disability or a party to
a suit for divorce or annulment of marriage unless the
claimant establishes his elaim or rights to relief by
svidence, provided, however, that divorees on ground
of irreconcilable differences may be granted pro con-
‘esso as provided by statute.

67

Comment

The purpose of Rule 55 is to provide o uniform procedure
Jor acting upon and setting aside actions upon pariies’
defaults.

Prior to obtaining o defoult judgment, Rule 55(b), there
must be an enlry of default as provided by Rule 55(0). An
eniry of defoult moay be made by the clerk only with regard
to a claim for affirmative relief against ¢ party who hos
failed to plead or otherwise defend; see MRCP App. A,
Form 86. These elements of defaull must be shoun by an
affidavil or other competent proof.

Before o default con be enfered, the cowrt must have
Jurisdiction over the party ageinst whom the judgpment is
sought, which also means that ke must hove been effectively
served with process. Arnold v. Miller, 26 Miss. 152 (1858).
If the court has jurisdiction over an action seeking affirma-~
tive velief, o defouli may be entered against any party who
fails to plead or otherwise defend within the time allowed by
Rule 12(a).

Entry of default for failure to plead or otherwise defend is
not Limited to situotions inwolving o failure to answer a
complaind, bui applies {o any of the pleadings listed in Rule
7(a).

Thus, plaintiffs foilure to reply to o counterclaim may
entitle defendant to an entry of default on the counterclaim.
The same is true with regard to cross-claims.

The words “otherwise defend” refer to the interposition of
various challenges to such matiers as service, venue, and the
sufficiency of the prior pleading, any of which might prevent
o default if pursued in the absence of a responsive pleading.
The authority in Rule 55(a) for the clerk to enter o defoult
does not require that 1o escape default the defendant must
not only file o sufficient answer to the merits but must also
have a lawyer or be present in court when the case is called
Jor triel; thus, o motion challenging the complaint for
Sailure to stale o claim wpon whick relief can be granted is
within the notion of “otherwise defend.”

The mere appearance by o defending party will not keep
him from being in defoult for fuilure to plead or otherwise

deferd,” e if ke appears end indicales-a-desire-to -comtest - -

the action, the court con exercise its discretion and refuse to
enter o default. This approach is in line with the general
policy that whenever there is doubt whether a default should
be entered, the court oughi to allow the ense to be tried on the
merits.

Rule 55(a) does not represent the only source of authority
in these rules for the entry of a default that may lead to
Judgment. As o resull, a porty who has filed a responsive
pleading or otherwise defended may still find himself in
default for noncomplionce with the rules at some later point
in the action. For example, Rule 87(b}(2NC) and Rule 37(d)
both provide for the use of ¢ defoult judgment s o sanclion
Jor violation of the discovery rules.

When the prevequisites of Rule 55(a) are satisfied, an
entry of defaull should be made by the clerk without any
action being taken by the courl. The clerk’s function howey-
e, 18 not perfunctory. Before he can enter a default he must
examine the affidovits filed and satisfy himself that they
meet the rvequirements of Rule 55(a). The fuct that Rule
55(a) gives the clerk the authority to enter o default is not o
limitation on the power of the court to do so.

Althoy,gh an appearance by o defending party does not
immunize him from being in defoult for failure to plead or



Rule 55

RULES OF CIVIL PROCEDURE

otherwise defend, it does entitle him fo of least three days
written notice of the application to the court for the entry of
o judgment based on his defoult This enables a defendant
in defoull to appear af o subsequent hearing on the guestion
of damages and confest the amount to be assessed againgt
him. Domaoges must be fixed before an endry of default can
become o defoult judgment and there iz mo estoppel by
Judgment until the judgment by defoult has been endered

Whenajudgmntbydefauttismtered, it s treated as a
conclusive and final adjudwcm,on of the issues necessary Lo
justify the relief cwarded and is given the same effect as a
Judgment rendered after a trial on the merits. A judgment
entered pursuant to Rule 55(b) may be reviewed on appeal to
the same extent as any other judgment; however, an order
denying o motion for a defoult judgment is interlocutory
and not appealable. Rule 54(a).

The ability of the court to exercise its discrefion and
refuse to enter o default judgment is made effective by fhe
two requirements in Rule 55(b) that an application must be
presented to the court for the entry of judgment and that
notice of the application must be sent to the defaulting party
if ke hos appeared. The latter requirement enables the
defaulting porty to show cause fo the court why o default
Judgment should not be entered or why the requested relief
should not be granted. A pariy’s fuilure to appeor or be
represented of any stage of the proceedings following an
initial appearance does not offect. this notice requirement.
Service of the notice must be made af least three days before
the hearing om the application, and must afford the party an
opportunity to appear af the hearing. The purpose of this
portion of Rule 55(b} is simple: It is intended to protect
those parties who, although delaying in o formal sense by
Jailing to file pleadings within the thirty doy period, have
otherwise indiceled o the moving porty o clear purpose to
defend the suit. On the other hand, when a defoulting party
has foiled to appear, thereby mamifesting no intention to
defend, he is not entitled to notice of the application for a
defoult judgment under this rule.

In determining whether to enter o defoult judgment, the
court ig free to consider o number of factors that may
appear from the record. Among these are the amount of
momey potenticlly involved; whether material issues of fact
or issues of substantinl public importance are af issue
whether the default is largely fechnical; whether plaintiff
hos been substantially prejudiced by the delay involved; and
whether the grounds for defoull are clearly established or are
in doubt. Furthermore, the courl may consider wheiher the
default was caused by o goodfuith mistake or ewcusable

neglect, how harsh.an.effect. a defouit judgment might have, -

and whether the cowrt thinks it later would be obliged fo set
aside the default on defendant’s motion,

Onee the defaull is established, defendont has no further
standing to contest the factual ellegations of plaintiff's claim
Jor velief. If he wishes an opportunily to challenge plain-
tiff’s right to recover, his only recourse is to show good cause
Jor setling uside the defaull under Ruls 55(c) and, failing
that, to contest the amount of recovery.

Once the cowrt determines thot a judgmeni by defoull
should be entered, it will determine the amount and charac-
ter of the recovery that should be awarded. If the defendant
does not contest the amount prayed for in the complaint and
the claim is for o sum cerfein or a sum that can be made
certain by computation, the judgment generally will be
entered for that amount without any further hearing.

If the sum is not certain or capable of easy compulcrag
the court may hold whatever hearing or ingquiry it decml
necessary; it may even direct an accounting or a refers
to a master. See MRCP 5.

When defendant contests the amount of the claim, a il
hearing moy be required on the issue of damages sinc: §
defaull does not concede the amount demanded. This g
ceeding i3 the same as any other trial except that iF %
limited to the question of damages.

Rule 55(c) differentiates between velief from the enfr; §
default and relief from a defonudt judgment.  This distinc=
reflects the different comseguences of the two events and
different procedures that bring them about. The clerk oF
cowrt may enter o defoult upon the application of
nondefaulting party; the entry stmpty is an official recoruy
tion of the fuct that one party is in default. The eniry ¢ '
interlocutory step that is taken under Rule 55(a) in
pation of a final judgment by default under Rule 53

In sharp contrast, o final defoult judgment is not poss
against o party in defoult until the measure of recovery
been ascertained, which typically requires « hearing, %
which the defaulting party may participate; in some sit:
tions a trial may be made avatlable to determine an issus &
damages. Moreover, the entry of o defoult judgment i: of
final disposition of the case and is an appealable orded

The distinction between on entry of default and a defe+33
Judgment also has significance in terms of the procedure
setling them aside. The party against whom o default
been entered typically will altempt fo have his defoult 3
aside in order to enable the action fo proceed. A motion =4
relief under Rule 55(c) is appropriate for this purpose ey
though there has not been o formal eniry of defoull. T4
example, when defendant fuils to answer within the tirm
specified by the rules, he is in defoult even if that fact is
afficially noted. Therefore, he must request that the defo-al
be “excused” and secure leave to answer before his respod
sive pleading will be recognized. A

Relief from o defoult judgment must be requested by o
Jformal application as required by Rule 60(b). Because
request is for velief from a final disposifion of the case,
party in defoult must teke affirmative action to bring
case before the trial court @ second éime. A motion for v
wnder Rule 55(c) is not the equivalent of or an alternalive
gppeal.  Of course, if the motion is denied, it is ripe
immediate appeal, butl the right to appecd may be last
Jailure to-pursue it i w timely faskion™ -

Rule 55(d) sets out two relatively straighi-forward props
sttions. The first sentence of the subdivision states thai
provisions of Rule 55 are applicable to any party seekivs
velief, whether o plaintiff, third-party plaintiff, counte=
claimant, or cross-claimant. According to the second se
tence of Rule 55(d), which simply serves as a cross-referenct
o default judgment in any case zs subject to the limitatic
of Rule 54(d).” The lafter states that a defas
Judgment “shall not be d'gﬁ'efem in kind from or emceed
amount that prayed for in the demand for judgment

For detatled discussions of Federal Rule 55, after whic
MRCP 55 is patlerned, see 6 Moore’s Federal Practicr
% 55.01-11 (1972), and 10 Wright & Miller, Federal Proc-}
tice and Procedure Civil §§ 2681-2690, 2692-2701 (197



paired damage caused by hurricane, built -
and repaired fish pond, paid taxes in all -

but 2 years, frequently visited property,

and made other improvements; titlehold-.
er’s nonpayment of taxes coupled with'
‘awareriess that grass was planted ‘and
cattle were grazed on pastures gaverige to

notice of adverse claim. Ramseyv. Copiah
Bank, 678 So. 2d 637 .(Miss. 1996). -

6. —Tacking.

Period of . adverSe

against interests of third parties prior to
date outstanding life ‘estate on pmperty
was removed; life tenant’s possession was
hostile as to third parties and could be
tacked on to remainderperson’s intérest.
- Ramsey v. Copiah Bank, 678 So. 2d 637~
(Miss. 1996).

LIMITATION OF ACTIONS

possesmon byi
remamderpersons could. begin'. nmmng,

§ 1'5-'1"-1-3

6. Color of title, > AN
Statutes of limitation do not run in
favor of the holder of the tax deed void on

_its, face. Meyerkort v, Warrmgton 19 So. -
‘2d 433 (Miss. 1944), opinion mthdrawn,

1"8 Mss ‘29, 20 So 2d 708 (1945)

14. Pleadmg
In an action’ regardmg a mneral inter-

“est deed claimants ‘who Had ‘made: an
_adverse entry onto the property could not
‘utilize the statutes of hrmtatlons Code

§8 15-1-7,15-1-9, against’ thers who had
taken gonstructive possession of the prop-

‘érty. Mills v. Damson Oil Corp., 688 F.2d

1096 (5th Cir. 1982), reh’g demed 691
F.2d 715 (5th Cir. 1982), certified question

" answered, 437 So. 2d 1005 (Miss. 1983), -

“ansiwer to certified question conformed to
720 F.2d 874 (5th Cir;-1983). -

+

RESEARCH 'REFEHRENCES

 ALR. What gives rise to nght of rescis-
sion under state blue sky laws 52
ALR.5th 491. e

§ 15-1-9.
- land.

Limitations applicable to suits in equity to recover

JUDICIAL DECISIONS

—10 Pleadmg

-In an action regardmg a mmeral inter-

eat deed claimants who_had made an
adverse entry onto the property could not
utilize the statutes of limitations, Code
88 15-1-7, 15-1-9, against others who had
taken constructive possession of the prop-

§ 15-1.18.
) tlons.

erty, Mills v. Damson Oil Corp 686 F2d
1096_(6th: Cir._1982), reh’g ggn;gdi 691
F.2d 715 (5th Cir. 1982), certified question
answered, 437 So. 2d 1005 (Miss, 1983),
answer to certified question conformed to,

720 F.2d 874 (5th Cir. 1983)

_.-Téﬁf.jréai's" .Qd;rerse poséession gives tiﬂe;--. éxéép-

(1) Ten (10) years actual adverae possession by any person clalm.mg to be
Athe owner for that time of any land, uninterruptedly continued for ten 10) .
years; by occupancy, descent _conveyance, or otherwise, in whatéver way such
occupancy -may- ‘have commenoed or continued, -shall vest in -every actual
occupant or possessor of such land a full and complete title, saving to persons
under the disability of minority or unsoundness of mind the right to sue within
ten (10) years.after the removal of such disability, as provided in Sectmn

15-1-7. However, the saving in favor of persons under d13ab1l1ty of unsound—
ness of mind shall never extend longer than thirty-one (31) years.
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§ 15-1-13 - LavrraTions; FRAUDS,. .

-{2) For claims of adverse possession. not matured as.of July 1, 1998, the
provisions ‘of subsection (1) shall not ‘apply to a landowner upon ; whose

:property a fence‘or dnveway has been built who files with the‘t:hancery clerk
“within: the ten, r‘:{}) years required by this’ ‘section’ a'written notice that srich
fence'or driveway:is built wﬂ;hout the permission: ‘of the Iandowner Faﬂm'e to

file such notice sha]l not create any inference that property has been adversely
possessed The notice sha]l be filed-in the‘land:records: by:the chancery. clerk
and sha]l descnbe the property where said fence or dnveway is constructed.

SOURCES. Codes, Hutehmson s 1848, ch. 57, art. 6  (3); 1857, ch, 57, art. 3, 1871,

© § 2149; 1880, § 2668;1892, § 2734; Laws, 1906;'§ 3094; Hemingway's 1917,
'§ 2458; LaWs, 1930, § 2287- Laws, 1942, § 7115 Laws, 1998, ch. 504, §'1, eff

. from and after July 1, 1998, and shall apply

" July’1,1998.

to’ ‘,’l.a.’.“"f'?‘ e;ismg_ on or afte_r

Amend.ment Nobes - The 1998 amendment demgnated ‘the ex1stmg text as
subsection (1) and added subsectmn (2) prowdmg an exceptlon when notice has been

- filed with the chancery clerk.

JUDICIAL DEC.(SIONS £

1.. Possession in general. , 5
2. —Nature of possession, generally..
3. — —-Separate estate in minerals..
4., — —Particular cases. .
B. . —Payment of taxes.

7. "Color of title, generally

8. —What eonstltutes

9, —Particular cases, :

17. Persons entitled to claim- adversely
19, —C&tenants, generally -

20, — ~-Notice to. -

‘21, —Ouster. ' o7l
22. — —S1gmﬁcance of recordmg or ﬁl-

- ing.
27. Running ‘of limitation penod
28. Evidenice, genera]ly =

29, —Deed.

31. —Burden of proof.

'32‘.'7 —Partxcular cases, ewdence suﬂi

2 clemty -7 -
33. — —Ewdence msuﬂiment
35. Miscellaneous.

L Possessxon in general.

2 —Nature of possessxon, generally. '

3o— —Separate estate in minerals. .

.. After title to the surface estate has been

severed from title to the ‘underlying min-
eral estate, title to the minerals cannot be"
acquired by adverse possession of the sur- -
face alone. Huddleston v. Peel, 238 Miss. -
798, 119 So..2d 921 (1960), -error:over-:

As +

ruled 238 MJss 803 120 So 2(1 776
(1960)

4, — —Parhcular cases. = 1.
.. In an action by the record owner- of land

i to remive défendant’s‘claim thereto’as a

‘cloud upon its title, wherein defendant by

© cross bill ‘asserted title to the land by

adverse possession, the burden was upon

‘the deferidant to show. that he was vested

with title by adverse possessmn to the
_disputed area, and to do so’ ‘it was reces-
“sary. for h;un to show that he alone, or he
‘and his. predecessors in title together, had
“had actual open, N host:le peaceable, exclu-
sive, contm' 10us possession of the land for
ten years, ‘under claim of ownership
thereio. Southern 'Naval ‘Stores' Co. v.
Pnee, 202 Miss. 116, 30 So. 2d 505 (1947),
“ervor overriled; 202 Mlss 124 32 So 2d
575 (1947). -

Only statute which purchaser at void
.tax sale could invoke in owner’s suit was

the.10-year. statute of adverse possession, _

and this only as to land actually occupied
** by the purchaser and nat to the calls of the
"deed, Meyerkortv. Wam.ngbon, 19 So.2d
: 438 (Miss. 1944), opinion-withdrawn, 198
. Miss. 29, 20.So. 2d 708 (1945) .

5. -—Payment of taxes. - )
- Asa defense to an‘action by a successor

I3 ;n title o redeem encumbered land from

" ———

i

the nolder of a trust ¢
portedly purchased th:

-at- an invalid trustee
‘and had taken possess
‘paid_the taxes thereo

holder of the trust ¢
either this seetion [Cc
Code 1942, § 718, ag:
session after a-conditi
gtanding Code 1942, :
part that-an errorin tl
as makes a sale void w
any statute -of imitati
10-year statute of :
Guifport Farm & Pas
Bank, 232 Miss, 289, !
appeal dismissed, cer
67, 795.Ct. 122,3L

7. Color of title, ger

8, —What constitut
- Regardless of whe
permitted to acquire,
band, title to the hor
agsertion of title or o
‘gettled that, where
homestead under o
from a recorded conv
and evinces her claim
and control, all to t)
hushand,; she may a
thereto - by adverse
statutory period. Li
Miss. 512, 2 So. 24 &
-ruled, 191 Miss. 522

9, —Particular cas
~ The execution ant
ranty deed by severa
a stranger to the ti
adverse claim agains
not signed the deed,
made available to t
implementing such
session through hir
sors in title for a per

- - tory limitation, mat:

complete ownership
Co., 202 Miss. 808,
error overruled, 20%
731 (1948).

17. Persons enti
versely.

" Levee board’s cla

which amounts to 1




Oliria BACON
V.

(# GREENVILLE, Greenville Mu-
; Airport Authority, and Wayne
Sewoing, Airport Director.

No. 89-CA-0330.

"

Trpreme Court of Mississippi.

Aug. 26, 1992,

_‘:;c::., No. 11161 from Jodgment dated
== Z, 1989; Fugene M. Bogen, Ruling
fz= Washingion County Circuit Court.

ax C. Walker, Jr., Oxford, Stephen
r>. Baglan Bailey & Henning,
‘or appellant.

=ze . Gerity, Copeland Cook Taylor
Bzsr, Jackson, G. Kenner EMis, Jr,
Zreemvile, for appellees,

Zefore DAN M. LEE, PJ., and
ESBERTSON and McRAE, JJ.

Affirmed.

ROY NOBLE LEE, €.J., and HAWKINS,
P.J., and PRATHER SULLIVAN,
PITTMAN and BANKS, IJ., concur.
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BLANKINSHIP v. PAYTON
Clic a5 603 So2d 817 (Miss. 1992)
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2

E.W. BLANKINSHIF and Wife,
Velma Blankinship

v.

Lillie Mae PAYTON and Landmark
Financial Services of
Mississippi, Inc.

No., 85-CA-0650.

Sapreme Court of Mississippi.
Sept. 2, 1992

Appeal was {aken from judgment of
the Chancery Court, Jagper County, Dan-
nye L. Hunter, Chancellor, establishing
boundary to disputed properiy. The Su-
preme Court, Banks, J., held that neither
party claiming ownership to disputed par-
cel established title by adverse possession.

Reversed and rendered.

1. Adverse Possession =13, 114(1)

To establish title by “adverse posses-
sion” (virgin title), claimant must prove by
clear and convincing evidence actual pos-
session on each of the following six ele-
ments: under claim of ownership; actual
or hostile; open, notorious, and visible;
continuous and unioterrupted for a period
of ten years; exclusive; and peaceful
Code 1972, § 15-1-13.

See publication Words and Phrases
for other judicial constroctions and
- -definitions. - -

2. Adverse Possession &=44, 47, 70

Neither party claiming ownership to
disputed pareel established iitle by adverse
possession; boih parties, by their deeds,
congtructively possessed land deseribed in
deed, and possession was intermiitent, or
alternated with use by true owner. Code
1972, § 15-1-13.

3. Adverse Possession =13
“Possession” is defined as effective
control over definite area of land, evi-
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denced by things visible {0 eye or percepti-
bie to senses; it includes control over land
and intent {o exclude others except with
occupant’s consent. Code 1972, § 15-1-13.

See publication Words and Phrases
for other judicial comstructions and
definitions.

R.K. Houston, Bay Springs, for appel-
lants.

Thomas L. Tulios, Bay Springs. for ap-
pellees.

Before HAWKINS, P.J., and PITTMAN
and BANKS, JJ.

BANKS, Justice, for the Court:

H

P

Here coterminous landowners in the Naz-
areth comwunity of rural Jasper County
seek judicial establishment of their east-
west boundary. BE.W. (Rip) Blankinship
ané wife, Velma Blankinship, claim the
fence they built is the boundary based on
fifty years of adverse possession, or, alter-
natively, that the “forty line” as surveyed
is the boundary separating their property.
Lillie Mae Payion defends and counter-
claims that the Iine is neither location. She
claims her adverse possession, and that of
her grantor in her 1976 deed, is sufficient
to establish the line where an old, but no
longer standing, fence was located. She
was allowed to amend, after Blankinships’
case, to claim the true boundary is an imag-
inary line between a “telegraph pole and
some pine trees.” 'That is the boundary
line established by Chanceilor Hunter. The

_Blankinships appeal raising four issues:

L The court erred in allamng the

amendment;

II.  The court erred in finding an
imaginary line to be the bound-
ary line

1. United States of America, acting as the Farm-
ers Home Administration, United States Depart-
ment of Agriculture, is a party defendani be-
cause it is the beneficiary in five desds of trust
covering the land, all signed by Blankinships for
joans having a balance of over $25,000 at the
time of the wial. Stipulation protecting their

605 SOUTHERN REPORTER, 2d SERIES

ITi.  The court erred in failing to adju-
dicate the gquarter-section line as
established by the survey to be the
true boundary line; and

IV. Thre court erred in failing to ad-
mil in evidence the plat of James

W. Saui, Surveyor.

We find error and reverse and render.!

il

In 1948, the Blankinships were in posses-
sion of the land Rip's sister, Lillie Mae
Lewis, deeded to his first wife, Marzela
Blankinship, in 1952. After his first wife’s
death, Rip deeded the land to himseif and
his second wife, Velma, by deed dated in
1967. The land is described in those deeds
as:

N ¥z of SW Y of the NW % of Section 10,
Township 1 North, Range 10 East, Sec-
ond Judicial District of Jasper County,
Mississippi less and except the oil, gas
and minerals heretofore reserved.

Rip buiit 2 fence that he and George
Millsaps (Payton’s predecessor in title)
agreed on, which was maintained until the
Paulding-Taylorsville Road was paved in
1962. At that time a new fence was built
by Rip. He and Millsaps agreed on the
fence, but did not agree it was on the
boundary line. Later, in 1976, Millsaps
deeded Payton two acres adjoining the
Blankinship property on the east. Payton
tore down the Blankinships’ fence, which
the Blankinships rebuilt after several
months. When Payton piled lumber on
their property, the Blankinships employed

“counsel, and- on December—18,-1987-filed -

this action “to cancel cloud upon the title”
and to establish the boundary line.

Exzcept for the Blankinships’ alternative
claim that the boundary be set on the sur-

interest at the beginning of the trial made it
unmecessary that they parifcipate. The Blankin-
ships also had signed a deed of wust in favor of
Landmark Financial Services of Mississippi,
Inc,, which was made a party, defaulted, and
had a default judgment entered against it.
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vey line, the parties’ other claims are based
on conflicting claims of adverse possession
of the same parcel of land. No improve-
ments are located on the parcel in question,
which is part pasture (on the Blankinship
side of the fenece) and part trees (on the
Payton side of the fence).

The Blankinships and their witnesses tes-
tified concerning possession of the contest-
ed parcel.

The Blankinships have cuoltivated the
land in question raising corn, beans, water-
melons, cane, and sweet potatoes. They
maintained a large garden for about 30
years. Presently, they have the area in
pasture, planting rye grass and grazing
cattle on the parcel.

Payton and her witnesses testified to the
following possessory sction.

They picked blackberries; her children
played oo the land; their shetland pony
grazed on it; and they planted pine frees
and cut two cedars for Christmas trees.
She claimed to have had a survey at the
time she bought the properiy and had giv-
en it to her attorney, but none was intro-
duced in evidence. She did tesiify that the
fence was there when she bought the prop-
erty and she was aware that the Blankin-
ships claimed ownership of the land in
question.

1.

Miss.Code Ann. § 15-1-13 (1972) pro-
vides:
Ten years’ actual adverse possession by
any person claiming to be the owner for
that time of any land, uninterruptedly
continued for ten years by occupancy,
descent, conveyance, or otherwise, in
whatever way such occupancy may have
commenced or continved, shall vest in
-every actual occupant or possessor of
guch land a full and complete fitle, sav-
ing to persons under the disability of
minority or unsoundness of mind the
right to sue within ten years after the
removal of such disability, as provided in
section 15-1-7. However, the saving in
favor of persons under disability of un-

soundness of mind shall never extend
longer than thirty-one years.

f1,2} To establizh title by adverze pos-
seggion (virgin title), the claimant must
prove by clear and eonvincing evidence,
West v. Brewer, 579 So.2d 1261 (Miss.1951),
actual possession and each of the following
six elements:

1) Under claim of ownership;

2} Actunal or hostile;

3) Open, notorious, and visible;

4) Continnous and uninterrupied for a
period of ten years;

5) Execlusive; and

6) Peaceful.

Thornhill v. Caroline Hunt Trust Estale,
594 So0.2d 1150, 1158 (Miss.1992) (not yet
reported); West v. Brewer, supre. Xngi-
neer and surveyor John Savl was employed
by the Blankinships to survey the east line
of the Blankinship property and determine
the forty line and the corners. His plaf,
prepared the day of his testimony, was not
received in evidence because it had not
heen supplied earlier to counsel opposite as
reguired by discovery request. His sarvey
revealed the north part of the existing
fence encroached on the Blankinship prop-
erty, and on the south encroached on the
Payton property. The northeast corner
was found 12.2 feet gouth of the east-west

“fence and torth of “the miobile “home {of

Payton) and east of the fence that runs in 2
northwest-southeasterly direction. Saul
tegtified that the surveyed line was 52 feet
east of the fence on the north and 51 feet
west of the fence on the south. The fence
line and the surveyed line formed a diago-
nal X with the fence crossing the line,

Clearly, neither the Blankinships nor
Payton proved by clear and convincing evi-
dence all the elements of adverse posses-
sion. In fact, neither proved continuous
possession of the parcel in question. By
their deeds, both the Blankinships and Pay-
ton constructively possessed the land de-
scribed in the deed.

[3] Possession is defined as “effective
control over a definite area of land, evi-
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denced by things visible to the eye or per-
ceptible to the senses. It includes control
over the land and the intent to exclude
others except with the occupant’s consent.”
George A. Pindar, American Real Estate
Law, § 12-13 (1976). Constructive posses-
sion is that which follows the title, and in
this case would be hounded by the survey
line of the forty. In this case, neither of
the parties satisfied the requirement to be
adverse possessors against the other be-
cause an adverse possessor “must unfurl
his flag on the land, and keep it flying, so
that the (actual) owner may see, and if he
will, that an enemy has invaded his do-
mains, and planted the standard of con-
quest.” Walter G. Robillard and Lane J,
Bouman, A Treatise on the Law of Survey-
ing and Boundaries, § 22.08 (5th ed.
1987).

The possession of these neighbors
against the other, if adverse, was inexplica-
bly intermittent, or alternated with use by
the true owner, which is not adverse pos-
session. Richard R. Powell and Patrick J.
Rohan, Powell on Real Property, § 91-27
(Supp.1989). Neither entered the property
of the other claiming it as his own without
interruption for the statutory period of
time.

Because both the Blankinships and Pay-
ton failed to prove hostile and exclusive
possession of the land to which each held
record title for a period of ten years, we
couclude the chancellor erred in holding
that Payton acquired title to the disputed
property through adverse possession.

Iv.

In the absence of an established claim
for adverse possession, the only competent
proof of the proper boundary is the Saul
survey. Appellee’s attack on that survey,
contending that there is no evidence of
record that the pins placed by the surveyor
remain in place is without merit. We re-
verse the trial court, and render judgment
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here establishing the Saul survey line as
the true boundary line.

REVERSED AND RENDERED.

ROY NOBLE LEE, C.J., BAWKINS and
DAN M. LEE, PJJ, and PRATHER,
SULLIVAN, PITTMAN and McRAE, JJ,,

concur.

O = KEY NUMBER SYSTEM

Amx

In the Interest of M.D., a Minor.
Cynthia MANN

V.

- LEAKE COUNTY DEPARTMENT
OF HUMAN SERVICES.

No. 92-CA-0022,
Supreme Court of Mississippi.

Sept. 24, 1992.
Rehearing Denied Oct. 15, 1992.

Appeal No. 500 from Judgment dated
Dec. 31, 1991; Edward G. Cortright, Jr..
Ruling Judge, Leake County Chancery
Court/Youth Court Division.

Laurel G. Weir, Thomas L. Booker, Jr.,
Weir & Booker, Philadelphia, for appellant.

Michael C. Moore, Atty. Gen., J.DD. Wood-
cock, Sp. Asst. Atty. Gen., Jackson, Alan D.
Rhea, Smith Smith & Nettles, Carthage,
Connie Collier Jones, Adams & Edens,
Brandon, for appellee.

Before DAN M. LEE, P.J., and
SULLIVAN and McRAE, JJ.
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V1. HELEN'S MOTION FOR ATTOR-
NEY'S FEES ON APPEAL

[19] 132. Helen requests that this
Court order Frank to pay her attorney’s
fees and expenses on this appeal. We
agree.. '

[20,217 133. This Court has generally
awarded attorney’s fees on appeal in -the

KING, C.J, LEE, P.J., SOUTHEWICK,
IRVING, CHANDLER, GRIFFIS,

BARNES; ISHEE, AND ROBERTS JJ.
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amount of one-half of what was awarded in -

the lower court. Monroe v. Monroe, 745
So.2d 249, 253(¥ 17) (Miss.1999). Atto_aey’s
fees are baged upon necessity rather than
entitlement. Id. :

.134. The lower court found that Helen
was unable to pay her attorney’s fees be-
cause of her unemployment, based on
Frank’s actions, and her monthly expenses
of $7007.68. We grant Helen’s motion for
attorney’s fees on appeal in the amount of
$9 695 98.

CONCLUSION
1 35. ' We find no error by the chancellor
in the granting of periodic alimony, of the
amount of support granted to Helen, the
equitable distribution of the marital assets,
or the awarding of attorney’s fees. We do
remand to the lower court and instruct the
chancellor to enter a spec1ﬁc visitation
schedule between Frank and the minor
children. = Helen’s motion for attorneys

fees on appeal is granted.

- 186.  THE .JUDGMENT. OF THE
CHANCERY COURT- OF THE SEC-
OND JUDICIAL DISTRICT OF JONES
COUNTY IS AFFIRMED IN PART
AND REVERSED AND REMANDED

- IN PART. THE MOTION OF HELEN

LAURO REQUESTING ATTORNEY’S
FEES ON APPEAL IS GRANTED.
ALL COSTS OF THIS APPEAL ARE

ASSESSED TO THE APPELLANT. - - Affirmed.

Fd

Myrtle Irene COOK, Appellant
A

Fred H. ROBINSON and Dianne
A. Robinson, Appellees.

" No. 2004-CA-01340-COA.
Court of Appeals of Mississippl.

March 14, 20086.

Background: Property owners brought
action against neighboring land owner to
quiet title .to portion of property, and
neighboring land owner counterclaimed al-
leging -title to portion of property by ad-
verse possession. The Chancery Court,
Jefferson Davis County, J. Larry Buffing-
ton, J., awarded neighboring land owner
approximately forty percent of the contest-
ed property. Nelghbormg land owner ap-
peaJed

Holdings: The Gourt of Appeals Roherts

J:, held that:

(1) existence of Tenice between two pﬁﬁef— T

" ties did not establish that nelghbormg
property owner possessed land in
question, and

(2) ne1ghbormg land owner acquired ad-

verse possession only as.te those por-

- tions of property upon which land own-
er planted and cut timber. .
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- S tle in favor of the Robmsons
= | 3. Aggrieved by the chancellor’s yuling,.

‘_"594 i

HEHTI S

Ms Cdok ~d1d not adversely possess that
'property :+Thus, the: chancellori quisted-ti-

Ms .Cook. . appeals ™~ and raises three
“points.” Put briefly, Ms. Cook claims
“that, ];he chanceilor erred When he awarded

FACTS

g4, In 1937 two- brothers, J ohn F.
Snuth and Houston Smth acqmred tltle to
B - J i

bullt e.fenee toAseparate the

. .died jn 1?78 Houstons daughter Myrtle
. Irene Cook mhented Houst,on S parcel

In 2000 Luther Steverson conveyed

o ) r:hie_parcel {o:Durham Auctml_xs,
.. hefore ‘he; actually sold: his: parcel; Luther
and_the Cooks.. measgred thelr property
: d

After the s Robinsong hought the

property,fFred calledLMs \Cook and:itold
“her: that"he mtended to buald a new fence

o along the: proper houndary hne, as ‘set by

. the most Técent: sumrey Fred puti the

igpg "sbiITHERNenEPoRrER;E;zd SE'RIEs

> was -applied.”
.The week -
B chancellor as ‘the“trier“of ‘fact, evaluates .
the sufﬁciency of the’ pr00f based -ofi. the
,;credlbihty 6 “witnesses and’the weightiof -
th testimony.” Ellison,"820 -S0.2d. at: ,
(111): “The’ standard of .rewew for ques— ;
d ,txons oflaw1s denovo Ado e e

fence S upy “but Ms Cools bool{ them down
—iOxrApnl 5, 2001; the' Robinsons had-theirs-

opexty.. surveyed by: Speights. Engmeer-

Angs:Fhat.| {survey..gshowed: that; ;the 1977r ‘

fence was not:on the boundary line,

s | 8:In June of 2002, the' Robmsons ﬁled

“a complaint {0 quiet title to 7.61 acres, Ak

~mentioned, Mg, Codk - counterclaimed: and u
- aIleged that she acqun'ed title fo the prop- ‘

€. ' . P V. ‘
“parcent”'of “the’ contested’ property g . _
grieved, Ms Cook claums that she adverse- S

L

ly possessed all of- the ’7 61 acres

‘:':_STANDARD oF REVIEW

‘So.2d 889(Y 6)* (Miss.Ct.App.1999).

ANA,LYSIS Y

ADVERSE POSSESSION? ... .. .

-~ $10:5 Ol 1eg1slature prowded a deﬁ:u;, ‘ -
“tioniof adverse possession at Seetion 15-1- g .

;i1.9, This Court bas a Jimited standard 'S
review in, examining and. considering. the” -
I dec1s1ons of a_chancellor... Ellison, vi.- Meek,
, ‘:820 So2d130(8 1) (Miss.2002). -
::rewemng 4 chancellor’s : decision, ,We,?wﬂl '
-'fagcept ‘8 :chancellor’s_findings:.of fact: @
"i'long ag the, evidence in.the record ‘reason-

LWO.. " ably supports those ﬁndmgs
. along the. houndary, hne JHouston Snnth &

“When

In other

_1_,_'M .. GOOK , ACQUIRE;.—_’I‘ITLE
'0.[THE ENTIRE PROPERTY] BY

Ny ol il

T RO N P
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ion. The chancel-

ot and found that =
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s brief, the chan-
pr ommabely forty
:d’ property. “Ag-

3 that she adverse— -

61 acres.

REVIEW :

imited standard of o
d cons1dermg,the ’

. Ellison.v. Meek,
155.2002). . “When
.. decision,’ wewﬂl
ndings- of fact:-as

the record reason-
In. other
b the findings of.a
indings are clearly

1dings.

s legal standard
v. Measells, 743
App.1999).° “The
of faet, evaluabes_

roof-based ofi the.’
and the weight'of - °

‘on, - 820 S0.2d"at
! review for ques-
[, AT

>IS o

CQUIRE. TITLE
PROPEVRTY] BY
SION? v o
prowded a-deﬁhi—

n at Section 15-1= - -

A e

- open- and notorious” possessmn
~ adverse: possessor must, “ﬂy the. ﬂag over

1138 5:COO0K v ROBINSON 7 2% 149
. © Citsas924 Sc2d 592 (MissApp. 2006} _
13(1) of the Mississippi Code. Accordiiiz to /Mr: ‘Steverson; the- fence was. not: built-to
‘that.definition, - “[t}en (10): years‘ .actual
;adverse possession:by any person claiming
te.be.the owner for: that.time .of any land,"
-uninterruptedly-. continued: .for ten:.(10)

years by occupancy, descent, conveyance,

. or otherwise, in ‘whatevér way sugh.oceu-

" pancy may have commenced or contmued
shall vest in every actual occupant or pos-

 sessor- of such ’land a full and complete-

session:. the, property must, be (1) under

',clarm of ownershlp, @2 actualor ,host]le,_._

(3) open, notorlous, and vns1b1e,

uous and uninterripted for a penodof ten
' years;. (5) excluswe, and (6) peaceflﬂ ‘Rl
Lisony. 820 So.2d at 113).;, The burden of

roof is on the adverse possessor to. show

by clear and convinging ewdence that each::
: ,elementls met...Id..

T2y 918 “In most cases, ‘the under-v h
lying question ‘is "whiethier “the® possessoryf
~ acts relied upon’ by the'-would—be “adverse

POSSEssor are sufﬁcient to'_put the record -
: tltle holder upon nof:xce that the Iands are'

not
"sufﬁaeut 6" Satisty “the" requn-ements “of

1d. 56 (1T 14) "[M]ere posses.non“'

“d. The

the land and put the true owner . upon
notice " that liis l“d {is] ‘Hetd i
radverse clann of rownershlp 1d;

possessed the land under 4 elsim of bwmer-

ship when her father built the'barbed wire

fence in, 1977 Ab‘frial; “Biddy Stéverson

* disagreed with-Ms.-Cook’s ¢haracterization

of the 1977 fence: * Accotding o Ms; Cook,
that ferice 'was-interided ‘to’ distinguish-the

~ borders of their properties.- According. to

=

'derr an’

Miss. 595

delineate’-theii+two - properties.; - Rather,

thé fence:was builtito separate: their-cattle.

Clearly;: there was: an dlspute-aS'-::to the ‘
character .of.; the fence; )

_Welghed the : conﬂlctmg ltestlmony ‘and'de-. -
termined- that‘the:: :mere"existence’ ‘of‘the

,fence did- Hot, in and : of 1tself estabhsh,‘
-adverse possessmn .oh- Ms Cook’s behalf, -

“[T]he mere existence of a: fence near: the

' actual boundary lme does not estabhsh_

casential cle- 'SoIZd at, (1 16)..;Asmeuz'son,'aech cel-f- B
ments whrch must be .met in_ order to,
suecessfu]ly make a c1a1m' of adverse oS- .

loz. found t.hat Ms. Cook \dld not prove by :
clear and convmclng emdence that, When;
Ms. Cook’s father, erected the fence that

'act estabhshed that. the property ‘Wwas X T
.~ clusive to, the.Cooks or Mr, Steverso,n, or" o

that Ms Cook made a clalm to ownershlp
What is more, after the chancellor inspect- .

_ed the. property, the chancellor held .that -
-“tHere was a dry creek bed ror gully sitnat-
-ed in the’ property in qﬁesﬁon ‘that-would . -
- have prevented a fen,ce_,_bemg placed - di-

rectly.on the line in. question.” - As such, -

[5] 1 14 To estahhsh the ,hext two ’
elements, possessmn that 1s actual or hos-
tile-and possessmn ‘thiat i§'ofen; fotorious, -
and svisible, Ms.- Cook notes that she (a)
pIanted timiber on part. of t.he land on the '

west. Slde of! the dlsputed property ()
walked, on ‘the:-property,: {c)- her: family *
.members hunted on the Jand, (d) Mr, Stev- =

* . erson. raised . cattléiand. cuts hay -onthe

Uty T137 Ma. Cobk sibiits that she

south: side -of -the fence,; (e)..in.1995; Mr.-

Steverson #0ld the. timber-on, the South

side. of the: fence, and () after: 1995 medrly
all the ‘property south:of the: fence, Wwas an--
opéit: pasture..: The:chancellor. found -that -
Ms: Cook removed trees-and’ planted trees :
on 2 port:lon of the- property in: questmn
whleh was’ sltuated along Aa road The

we cannot conclude that the chancellor was -
.clearly erroneous, or that he apphed an-
' nnproper legal standard :
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_chancellor-held thet.the -act of cutt:ing'aﬁd
planting piné trees. resulted in Msi-Cook’s
" adverse: possessmn However, where Ms,
Cook: d1d not cut, or phmt ping'trees,-the
_ cha.nce]lor held that Ms. Cook did not ad-
- wvérsely . possess- that’ property.: ,There -is
- ‘stbstantial: evidence: ‘in'the- record ithat
suppori;s the. chancellor’s ﬁndmgsi".o ,fact
Arcordmgly, we find no error. in the ¢l
‘ cellors demsmn AT

18 THES JUDGMENT “OF. ,’I‘HE
: JEFFERSON DAVIS COUNTY CHAN.
‘CERY COURT IS "AFFIRMED. ~ ALL

' . COSTS 'OF 'THIS “APPEAL ARE AS

SESSED TO THE APPELLANT o
| UURING, G, LEE 4ND MYERS, PJJ
SOUTHWICK, IRVING, CHANDLER, *

- GRIFFIS, BARNES AND ISHEE, a1,

| GONOUR.:" :

Dy (o ExevmmmewE ). o i

March 14, 2006, e

- ;-Background Hushand res1dmg in Florlda. .

filed: petition requesting dismissal of sepa-

-, rate: maintenance - obligation . cet” forth=in -
.pnor M.lss1smpp1 order;: ‘becatise: “he':had
* §incé dbtained va. divorce’ inFlorida, and- -

yiife residing in: thsmmppx filed cross-peti-

: . -tionto convert separate maintenanceobli-
.. * ‘gation.into. alimony: obligation.  The; Chan-

-eery ‘Court;’ Lincolr: County; -Edward..E.
Patten; Jri, I, granted Wlfes petluon, and
‘hitshand. appealed

924 SOUTHERN REPORTER, 2d SEBIES

.Holding:  The C(Jurt; of Appeals, GHiffis; J,,
-‘held:-that. Florida- divorce -action:was-not

“ghtitled to'full faith-and - credit: and was

thus not res judicita as to wife’s Mississip-
‘pi- alimony- petition because  Florida cblirt‘
lacked personal Jurlsdlctlon over. Wlfe

'Afﬁrmed B R
__Irvmg, J dlssented ._

:1. Divoree =335, 240(1), 2863.0)
* Award and amount of alnnony is thh-

) m d1$cret10n of chancellor ‘and will not. be

reversed by appellate court absent mam—
fest error and abuse of dlscretmn :

. .\_, o

R Appeal and Error @‘:893(1)
"Appellate court rewews questlons of

T law de novo

3 J udgment G=v540

« Doetrine: of ‘res Jud1cata reﬂects the -
'refusal of the law to tolerate a multlpllclty a
Lt 5t litigation -and s ‘designed o’ avoid' ex-

! .pense and vexation of multiple lawsuits,

conserve: judicial resources, and -foster reli-

-anee on judicial action by minimizing possr '

blhty of mconsmtent dec1s1ons

s, RES. ,]udlcata bars a.ll issues that could
have been ra.lsed and declded and all is-

~BUES: that Wwere, actually decided, . in initial -

§Uit. L." -

' “5 Judgment =815, 818(1) |
. Jud1c1al proceedmgs of other states, N 1
are only enutled to full faith’ and credit -
_Where rendermg court ‘has subject ‘matter
‘and personal ]unsdlctlon - U S C.A. Const.' _' E:

;vorce"@sﬁacl), 367,

“eign:-court had personal ,]unsdlctmn over
pa.rt;eo,

g.ment @584 713(2), 720

ot ti: Aparty to a divorce: may not col]aber— -
: ally attack:a foreign: divorce’décree if for-

. present ~where (1). ~defendant 5
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C.
Davis v. Clement
Miss., 1985.

Supreme Court of Mississippi.
Boyd L. DAVIS and Ray Ellis Davis
. V.
Diana H. CLEMENT, Ronald R. Lott, Emelda B. Lott, Artis Mark, Jr., Sharon N. Mark, Jane W. Melton, William E. Melton,
' Mary Gaston Melton Buchler, Julius W. Melton, Jr., Crown Zellerbach Corporation, C.O. Trest, Marion T. Hardwick,
Elizabeth W. Trest and Suellen T. Verger.
No. 55239,

April 24, 1985.

Plaintiffs brought action to confirm in them title to adjacent land by adverse possession. The Chancery Court, Walthall
County, R.B. Reeves, Chancellor, sustained defendants' motion to dismiss made at the close of plaintiffs' case, and plaintiffs
appealed. The Supreme Court, Robertson, [., held that mere existence of old barbed wire fence which one of the plaintiffs
helped his grandfather patch and repair around the disputed land was insufficient to support finding that plaintiffs had
acquired title to the land by adverse possession.

Affirmed.
West Headnotes
{1] Trial 388 €384

388 Trial
388X Trial by Court
" "388X(A) Hearing and Determination of Cause
388k381 Rulings on Weight and Sufficiency of Evidence
388k384 k. Dismissal or Nonsuit. Most Cited Cases
On motion to dismiss filed by defendants after plaintiff has presented his case, trial court sifting withoui a jury is not required
to look at evidence in light most favorable to plaintiff, giving plaintiff the benefit of al! reasonable favorable inferences;
question presented is whether, considering evidence which has been offered by plaintiff, and giving it such weight and
credibility as it would be entitled to were trial judge engaged in making final findings of fact and rendering final judgment,
trial judge concludes that plaintiff has made out a case which, if not rebutted, would entitle him to judgment. Rules Civ.Proc.

Rule 41(b) .

{2] Trial 388 €384
388 Trial

388X Trial by Court
388X(A) Hearing and Determination of Cause

1of8 10/1/2007 12:55 PN
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388k381 Rulings on Weight and Sufficiency of Evidence
388k384 k. Dismissal or Nonsuit. Most Cited Cases
Trial judge sitting without a jury, as matter of law, must deny motion to dismiss made after plaintiff has presented his case and
require defendant to go forward with his evidence if, and only if, considering that evidence offered by plaintiff were all of the
evidence to be offered in the case, trial judge would be obligated to find in favor of plaintiff. Rules Civ.Proc,, Rule 41(b) .

[3] Trial 388 €384

388 Trial
388X Trial by Court
388X(A) Hearing and Determination of Cause
388k38]1 Rulings on Weight and Sufficiency of Evidence
388k384 k. Dismissal or Nonsuit. Most Cited Cases
On motion to dismiss made after close of plaintiff's case, if, considering evidence fairly, trial judge would find for defendant,

proceedings should be halted at that time and final judgment should be rendered in favor of defendant. Rules Civ.Proc.. Rule

41(b) .

4] Trial 388 €384

388 Trial
388X Trial by Court
388X(A) Hearing and Determination of Cause
388k381 Rulings on Weight and Sufficiency of Evidence
388k384 k. Dismissal or Nonsuit. Most Cited Cases
When there is doubt, trial judge generally ought to deny motion to exclude and dismiss made at close of plaintiff's case, but

such is the exercise of sound discretion, not obligation imposed by law. Rules Civ.Proc., Rule 41(b) .

|5] Trial 388 €384

388 Trial
388X Trial by Court
388X(A) Hearing and Determination of Cause
" 388k381 Ruiings on Weight and Sufficiency of Evidence
388k384 k. Dismissal or Nonsuit. Most Cited Cases

Where motion to exclude and dismiss has been granted at end of plaintiff's case, trial judge sitting without a jury has
necessarily performed his fact finding function and has made judgment that, in absence of evidence offered by defendant, facts
are such that under applicable law, plaintiff is entitled to no relief.

6] Appeal and Error 30 €-866(1)

30 Appeal and Error
30XVI Review
30XVI{A) Scope, Standards, and Extent, in General
30k862 Extent of Review Dependent on Nature of Decision Appealed from
30k866 On Appeal from Decision on Motion for Dismissal or Nonsuit or Direction of Verdict
30k866(1) k. Appeal from Ruling on Motion for Dismissal or Nonsuit. Most Cited Cases
On appeal from order granting motion to dismiss and exclude made at end of plaintiff's case by trial judge sitting without a

20f8 10/1/2007 12:55 PN
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jury, Supreme Court does not consider evidence de novo, but rather applies same substantial evidence/manifest error
standards as are generally applicable when reviewing findings of trial judges. Rules Civ.Proc., Rule 41(b} .

[71 Trial 388 €=388(3)

388 Trial
388X Trial by Court
388X(B) Findings of Fact and Conclusions of Law
388k388 Duty to Make in General
388k388(3) k. Dismissal or Nonsuit. Most Cited Cases
When trial judge sitting without a jury grants motion to dismiss at close of plaintiff's case, he should enter into the record his
findings of fact and conclusions of law; failure to do so leaves appellate court in position of having to guess at trial judge's
reason for granting the motion and may result in finding of manifest error when in truth there was none. Rules Civ.Proc., Rule

41(b) .

[8] Adverse Possession 20 €=516(1)

20 Adverse Possession
201 Nature and Requisites
20I(B) Actual Possession
20k16 Acts of Ownership in General
20k16(1) k. In General. Most Cited Cases

Adverse Possession 20 €=516(3)

20 Adverse Possession
201 Nature and Requisites
20I(B) Actual Possession
20k16 Acts of Ownership in General
20k16(3) k. Wild Lands. Most Cited Cases
Both quality and quantity of possessory acts necessary to establish claim of adverse possession may vary with characteristics
of land; in case of wild or unimproved lands, adverse possession may well be established by evidence of acts that would be

" 'wholly insufficient in case of improved or developed lands. Code 1972, § 15-1-13 .

19§ Adverse Possession 20 €19

20 Adverse Possession
201 Nature and Requisites
20I(B) Actual Possession
_20k19 k. Inclosure. Most Cited Cases
Mere existence of old barbed wire fence which one of the plaintiffs helped his grandfather patch and repair around the
disputed land was insufficient to support finding that plaintiffs had acquired title to the land by adverse possession. Code

1972, § 15-1-13.
*59 Conrad Mord, Tylertown, for appellants.

John T. Armstrong, Jr., Edward E. Patten, Jr., Armstrong & Hoffinan, Hazlehurst, Joseph M. Stinson, Tylertown, John Mark
Weathers, James D. Johnson, Aultman, Tyner, McNeese, Weathers & Gunn, Hattiesburg, for appellees.
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Before WALKER, P.J., and HAWKINS and ROBERTSON, JJ.ROBERTSON, Justice, for the Court:

In this action the owners of an 80 acre tract of land in Walthall County, Mississippi, claimed that they had adversely possessed
some 70 additional and adjacent acres and sought to confirm in them title thereto. At the conclusion of the would be adverse
possessers' proof, the chancery court sustained the record title holders' motion to dismiss, holding the adverse possessors'
purported acts of possession sporadic and ineffectual and, as a matter of law, insufficient to fly the flag of ownership over the
disputed acres for the requisite ten year period. For the reasons set forth below, we affirm.

IL

Boyd L. Davis and Ray Ellis Davis, Plaintiffs below and Appellants here, commenced this civil action on February 12, 1982,
by filing in the Chancery Court of Walthall County, Mississippi, their complaint to quiet and confirm title. After various
pretrial proceedings, the matter was called for trial on July 25, 1983, Honorable R.B. Reeves, Chancery Judge, presiding.

The evidence reflects that Boyd L. Davis and Ray Ellis Davis are the owners of record title to an eighty acre tract of land
consisting of the east one-half of the northwest quarter of Section 27, Township 1 North, Range 13 East, Walthall County,
Mississippi. This is some two to two and a half miles southeast of Improve, Mississippi.

The disputed lands with respect to which the Davises have asserted a claim of adverse possession comprise approximately
seventy (70) additional acres and lie adjacent to the Davises' land to the south, east and north. Record title to various portions
of the disputed lands and various interests therein lie in Diana H. Clement, Ronald R. Lott, Emelda B. Lott, Artis Mark, Jr.,
Sharon N. Mark, Jane W, Melton, William E. Melton, Mary Gaston Melton Buchler, Julius W. Melton, Jr., Crown Zellerbach
Corporation,*60 C.O. Trest, Marion T. Hardwick, Elizabeth W. Trest and Sue Ellen T. Verger. These parties were the
Defendants below and are the Appeliees here.

The Davises sought to prove adverse possession of the disputed 70 acres for a period in excess of thirty-five (35) years.
Through only two witnesses, Boyd L. Davis and a surveyor, W.1. Connerly, the Davises sought to establish that they had kept
the lands under fence, had grazed cattle and grown timber thereon, and had sold gravel! therefrom. The testimony on each of
these points was vague, imprecise and incomplete.

The thrust of the Davises' case centers upon the testimony of Boyd L. Davis regarding ‘the fence. Davis testified that in 1946
he helped his grandfather patch and repair a fence around the disputed land. He stated further that several years later he was
on the property to help plant trees and the fence was still there. In time, however, Davis concedes that the fence fell into a
state of disrepair or disappeared altogether. A timber cutting operation destroyed much of the fence. Other parts were
destroyed as gravel was removed.

Importantly, the Davises never established that the disputed area had been effectively fenced for ten consecutive years,
Further, the Davises offered no testimony to the effect that either they or their predecessors in title ever intended that the fence
establish 2 claim of ownership to the property. W.1. Connerly, the surveyor, testified that he surveyed the fence line arcund the
disputed property in 1971. He found remnants of an old fence that had fallen into alternate states of disrepair or disuse. He
could not remember if he was working for Davis or for Clements/Trest.

The Davises also rely upon the gravel sales made to Walthall County. Apparently this occurred on several occasions over a

period of years, although the record is devoid of evidence of dates, identity of the parties engaging in the gravel removal
operations, and the precise location of the lands from which the gravel was removed. One exhibit reflects sales from a gravel
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pit located partly on lands the record title of which is vested in the Davises and partly on the lands of Appellee Clement. No -
evidence reflected from which part of the pit the gravel was taken when sold. For aught that appears, it could have come
solely from the lands record title of which is vested in the Davises.

Davis testified that he planted some trees on the disputed property within a year or two after 1948, There is no evidence
reflecting the number of trees planted or the exact area where they were planted. Further there is no evidence showing Davis'
intent to possess the lands in dispute by this planting. There is no evidence that the Davises or their predecessors ever cut, sold
or removed any timber from the disputed property.

The evidence reflects that the Davises leased the eighty (80) acre tract which he owned to a Mrs. Strogner from 1948 or 1949
until 1973 or 1974 and to a Harold Lott in 1976. There is no direct evidence, however, that either Mrs, Strogner or Mr. Lott
ever went on the disputed property or used it for any purpose. Indeed, there is no evidence that Davis ever went on the
property other than the incident in 1946 when he helped his grandfather repair fences, the incident in 1948 where he planted
trees and in 1982 when he took photographs in preparation for trial. The record is silent as to whether other members of the
Davis family, Mary Lee Davis or Ray Ellis Davis, ever went on the property.

The record reflects that the Davises paid taxes consistently on only eighty (80) acres of land. They never made any attempt to
have the full one hundred and fifty (150) acres placed on the tax roles or have the additional acreage assessed to them.

Once their two witnesses, Boyd L. Davis, who is one of the plaintiffs, and W.I. Connerly, a surveyor, had completed their
testimony, Plaintiffs rested, whereupon all Defendants moved the Court to dismiss the action by reason of Plaintiffs' failure to
establish a prima facie case. In a bench opinion, the Chancellor granted the motion. On August 18, 1983, a final decree was
*61 entered carrying into effect the Chancellor's bench ruling. In due course thereafter, the Davises perfected this appeal.

1.

We emphasize the procedural posture of the case. The Plaintiffs Davis presented their case and rested. At that point the
Defendants moved the trial court that, as a matter of law, the Dayises had failed to make out a prima facie case. Applying the
controlling rules of law-including that regarding the burden of proof-the thrust of Defendants' motion was that, considering the
evidence then before the Court, Defendants were entitled to enfry of judgment. Such a motion invokes Rule 41(b),
Miss.R.Civ.P .

[1] We emphasize that this motion was presented to a trial judge sitting without a jury. In such a setting, the trial court is not
reqﬁiréd to look at the evidence in the light most favorable to the plaintiff, giving the plaintiff the benefit of all reasonable
favorable inferences. Notions emanating from Paymaster Oil  Mill Co. v. Mitchell, 319 So.2d 652 (Miss.1975) , and many
other similar cases-whether arising in the context of a motion for a directed verdict, a request for a peremptory instruction or a
motion for judgment notwithstanding the verdict-have no application here. Those familiar rules apply only in jury trials where
we are concerned that rights secured by Miss, Const. Art. 3, § 31 (1890} (right to trial by jury in civil cases) be respected. See
City of Jackson v. Lockiar, 431 So0.2d 475, 478 (Miss.1983) .

Put differently, Paymaster Oil and progeny require that the evidence be viewed in the light most favorably to the non-moving
party, solely because this is the only means we have devised for protecting the non-moving party's constitutional right to have
a jury pass on the factual questions in the case. When the trial judge sits without a jury, no such constitutional rights come into

play.
[2] Here the question presented to the trial judge, sitting without a jury, is whether, considering the evidence which has been

offered by the plaintiff (which, of course, is all of the evidence then before the court), and giving it such weight and credibility
as it would be entitled to were the trial judge engaged in making final findings of fact and rendering final judgment, the trial
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Jjudge concludes that plaintiff has made out a case which if not rebutted would entitle him to judgment. The trial judge must,
as a matter of law, deny the motion to dismiss and require the Defendant to go forward with his evidence if, and only if,
considering that the evidence offered by the plaintiff were all of the evidence to be offered in the case, the trial judge would be
obligated to find in favor of the plaintiff.

[3] If, considering the evidence fairly, as distinguished from in the light most favorable to the plaintiff, the trial judge would
find for the defendant-because plaintiff has failed to prove one or more essential elements of his claim, because the quality of

the proof offered is insufficient to sustain the burden of proof cast upon the plaintiff, or for whatever reason-the proceeding

should be halted at that time and final judgment should be rendered in favor of the defendant.—=—= E Nl

FN1. We regard the contrary suggestion in Richardson v. Langley, 426 So.2d 780, 782 {Miss.1983) , that in this
procedural setting in a non-jury case the trial judge was required to consider the evidence in the light most favorable
to plaintiff, as inadvertent dicta.

4] Obviously, when there is doubt, the trial judge generally ought to deny the motion to exclude and dismiss but such is the
exercise of sound discretion, not obligation imposed by law.

The construction we here give Rule 41(b), Miss R.Civ.P ., is wholly consistent with that given Federal Rule 41({b) upon
which our rule has been patterned, See, e.g., Hersch v. United States, 719 F.2d 873, 876-877 {6th Cir.1983) ; Cox v. C.H.
Masland & Sons, fnc., 607 F.2d 138, 144 n. 8 (5th Cir.1979) ;, Woods v. North American Rockwell Corporgtion, 480 F.2d
644, 645-646 (10th Cir,1973) ; *62Emerson Electric Co. v. Farmer, 427 F.2d 1082, 1086 (5th Cir.1970) .

Other states, like Mississippi, have adopted rules of civil procedure derived from the Federal Rules of Civil Procedure. A
sampling of the manner in which our sister states have construed their Rule 41(b) is likewise consistent with and supportive
of the view we take here. See, e.g., Sevin v. Shape Spa For Health & Beauty, fnc,, 384 50.2d 1011, 1013 (La.Ct. App.1980) ;
Metrapolitan New Orleans Chapter of Louisiana Consumer's League v, Council of City of New Orleans, 423 S0.2d 1213,
1215 (La.Ct.App.1983) ; Lumbee River Electric Membership Corporation v. City of Fayetteville, 309 N.C. 726, 741-42. 309
S.E.2d 209, 218-219 (1983) ; Mackey-Woodard, Inc. v. Citizens State Bank of Cheney, 197 Kan. 536, 550-52, 419 P.2d 847,
858-860 (19686) ; Baker v. R.D., Andersen Construction Co., Inc, 7 KanApp.2d 568, 579, 644 P.2d 1354, 1363 (1982) .

[51 [61 A corollary principle informs our scope of review in cases such as this. Where, as here, a motion to exclude and
dismiss has been granted at the end of the plaintiff's case, the trial judge smmg without a jury has necessarily performed his
- fact finding fiétion and hias made a judgment that, even in the absence of evidence offered by the defendant, the facts are
such that under the applicabie law the plaintiff is entitled to no relief. He has found the facts the same as in other cases. For
this reason, we do not consider the evidence de novo, but rather we apply the same substantial evidence/manifest error
standards as are generally applicable when we are reviewing the findings of trial judges. See McNair v. Capital Electric
Power Association, 324 S0.2d 234, 238-239 (Miss.1975) ; Culbreath v. Johnson, 427 So.2d 705, 707-709 (Miss.1983) ;
Cotton v. McConnell, 435 S0.2d 683, 685 (Miss.1983) ; Neal v, State, 451 So0.2d 743, 753 (Miss.1984) ; see also, Woods v.
North American  Rockwell Corporation, 480 F.2d 644, 646 (10th Cir.1973) ; and Lumbee River Electric Membership
Corporation v. City of Fayetteville, 309 §.E.2d 209, 219 (N.C.1983} ; see also, Anderson v. City of Bessemer City, N.C.,

470 U.S. 564, 105 S.Ct. 1504, 84 L.Ed.2d 518 (Mar. 19, 1985) .

[7] We call the trial judges' attention to the fact that when he grants a motion to dismiss at the close of the plaintiff's case, he
should enter into the record his findings of fact and conclusions of faw. The failure to do so leaves an appellate court in the
position of having to guess at the trial judge's reason for granting the motion and may result in a finding of manifest error
when in truth there was none.
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.

The Davises sought to establish their claim of adverse possession under Miss.Code Ann. § 15-1-13 {1972) . That statute by
its terms requires adverse occupancy continuously and uninterruptedly for a period of ten (10} years or more. Our case law has
established beyond peradventure that the party claiming under this statute must prove not only his possession but that his
possession is (1) actual; (2) hestile and under claim of ownership; (3) open, notorious and visible; (4) exclusive; (5) peaceful,
and (6) continuous and uninterrupted for a period in excess of ten years, Kayser v. Dixon, 309 So0.2d 526, 528 (Miss.19753) ;
Eady v, Eady, 362 S0.2d 830, 832 (Miss.[978) ; Gadd v. Stone, 439 So0.2d 773, 774 (Miss, 1984) .

{81 The rule is well settled that both the quality and quantity of possessory acts necessary to establish a claim under Section
15-1-23 may vary with the characteristics of the land. In the case of “wild” or unimproved lands, adverse possession may well
be established by evidence of acts that would be wholly insufficient in the case of improved or developed lands. Kayser v.
Dixon, 309 So0.2d 526, 529 (Miss.1975) ; McCaughn v. Young, 85 Miss. 277,292-93. 37 So. 839, 842 (1904) .

The question is whether the possessory acts relied upon by the would be adverse possessor are

*63 sufficient to fly ... [his] flag over the land and put the true owner upon notice that his land is held under an adverse claim
of ownership.

Snowden & McSweeny Co. v. Hanley, 195 Miss. 682, 687, 16 So.2d 24, 25 (1943} .

[9] There is no need to dawdle over how the voluminous authorities regarding adverse possession construe each of the above
elements. The Davises' claim fails on practically every score. The evidence reflects only an intermittent involvement with this
land on the part of the Davises-the word “possession” is even too strong. It is not clear that the evidence would be sufficient
even to sustain the notion that the Davises have established a “scrambling possession” of the lands. See Fairley v. Howell,
159 Miss. 668, 674, 131 So. 109, 110 {1930} .

Despite protestations to the contrary, the record reveals that all the Davises really have to base their claim on is an old barbed

wire fence. In this sense, the case is analogous to Peoples Realty & Development Corp, v. Sullivan, 336 So.2d 1304, 1305
(Miss. 1976) , which held:
“Sporadic and temporary activity on the property is not sufficient to give notice of an adverse claim, nor is an owner put upon
such notice by occasional pasturing of cows, or by occasional cutting of timber.”
336 So.2d at 1305 .

- In Peoples,-the-fence ran across-a reed break; could not be seen by the record title holder and was not sufficiént to puthimon ™~
notice. Also, occasional pasturing of cows and cutting of timber were sporadic and insufficient to fly the flag of ownership.

A quick perusal of this Court's recent pronouncements in much closer cases will suffice to show the inadequacy of the fallen
and meandering fence to support the Davises' claim. See Gadd v. Stone, 459 So.2d 773, 774-75 (Miss.1984) (mere existence

of fence and arguably permissive use insufficient for adverse possession); Trotrer v.  Gaddis & McLaurin, Inc, 452 So0.2d
453, 456-57 (Miss. 1984) (degree to which existence of fence must be supplemented by other evidence); Pittman v. Simmons,
408 So0.2d 1384, 1386 (Miss. 1982) (what activity within fenced area shows open and hostile possession).

Having in mind the standards described in Section ITI, we hold that the chancellor's decision granting Defendants' motion to
dismiss at the end of the Davises' case was well within the evidence, considered under the controlling rules of substantive law.

AFFIRMED.

PATTERSON, C.J., WALKER and ROY NOBLE LEE, P.1J., and HAWKINS, DAN M. LEE, PRATHER, SULLIVAN and
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ly or knowingly, which modifies or changes
existing rights, or varies or changes the
terms and conditions of a contract. If is
the voluntary surrender of a right. To
establish a waiver, there must be shown an
act or omission on the part of the one
charged with the waiver fairly evidencing
an intention permanently to surrender the
right alleged fo have been waived. FEwing
v. Adams, 573 S0.2d 1364, 1369 (Miss.1990)
{quoting Rallantine’s Law Dictionary 1356
(3d ed.1969) (citations omitted)). The
chancellor found it significant that each of
the five renewal options are separately set
forth in individually numbered sections of
the lease and amendment. The terms and
conditions are repeated in each section.
The chancellor held that not following the
correct procedure under the option for the
third renewal term did not constitute a
waiver of the requirements under the sep-
arately listed fourth renewal term.

T14. We find the chancellor's decision
to be supported by the evidence and not
manifestly wrong. Mitchell Associates,
Ine., did not waive the written notice re-
quirement for the fourth renewal term and
was within its rights in terminating the
leasehold rights.

III. DID THE CHANCELLOR ERR IN
DENYING THE APPELLANT'S
MOTION FOR A NEW TRIAL?

[6]1 T15. “Trial judges are vested with
congiderable diseretion in ruling on mo-

tions.for new trial, and it has been noted

on numerous occasions that [tfhis Court
will reverse sz frial judge’s denial of re-
quest for new trial only when such denial
amounts to a[sic] abuse of that judge’s
diseretion.’ ¥ Muhammoaod v. Muhammad,
622 So.2d 1239, 1250 (Miss.1993) (citing
Bobby Kitchens, Inc. v. Mississippi Ins.
Guar. Ass'n, 560 So.2d 129, 132 (Miss.
1989)). The chancellor was able to exam-
ine the evidence and make specific findings

820 SOUTHERN REPORTER, 2d SERIES

in his opinion. We find that the chancsZ.-~
should be affirmed as his findings =z
supported by the substantial evidencs '
the record and there was no abuss
discretion.

716, THE JUDGMENT OF TEE
CHANCERY COURT OF HARRIS
COUNTY IS AFFIRMED.™ ALL COS
OF THIS APPEAL ARE ASSESSED T4
THE APPELLANTS.

McMILLIN, C.J., KING AND
SOUTHWICK, P.JJ., BRIDGES, LEE. -
IRVING, MYERS, CHANDLER AND

BRANTLEY, JJ., CONCUR. clear]
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W
E
o ixﬂNuHﬁ%RSYSTEM 3. Ap
8
peals -
abuse
. 4. App
James David ELLISON and Rebecca
E. Ellison, Appellants/Cross- .St
Appellees, law is ¢
v. b. Adwe
Walter Buchanan MEEK and Patsy H3 Bu
Meek, Appellees/Cross—Appellants. sor to .
dence ti
No. 2001--CA-00834-COA. sion is 1
Court of Appeals of Mississippi. 6. A dves
dJune 18, 2002. Adv
b land and
. his land

Landowners filed complaint to remes:
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2 title to property by adverse pos-

- _hancellor, as trier of fact, evalnates
=" =ncy of proof based on credibility of
Q- cses and weight of their testimony.

B ::0cal and Error €847(1), 1009(1)

“rancellor’s findings will not be dis-
B~ upon review by Court of Appeals
fgwi-:: chancellor was manifestly wrong,
= grroneous, or applied wrong legal

g, +opeal and Error €949

Z-andard employed by Court of Ap-
< far review of chancellor’s decigion is
: ot diseretion.

% - -peal and Error <=893(1)

szandard of review for questions of
& < e novo.

zoverse Possession &=114(1)

Ezrden of proof is on adverse posses-
= show by clear and convincing evi-
.= ~hat each element of adverse posses-
‘2 met. West's AM.C. § 15-1-13(1).

overse Possession €231

ZAverse possessor must fly flag over
- znd put true owner upon notice that
=nd is held under adverse claim of
=wzhip. West's AMC. § 15-1-13(1).

Acdverse Possession =31

i Landowner must have notice, actual
ey —natable, of adverse elaim to his prop-

~aye possession of land is not suffi-

Umest o satisfy requirement of open and

w7 orious  possession. West’s AML.C.

& -1-13(1).

8. Adverse Possession =19, 106(4)

If fence encloses property for period
of at least ten years, under claim of ad-
verse possession, title vests in claimant
and possessor, even though fence was sub-
sequently removed or fell into disrepair.
West’'s AM.C. § 15-1-18(1).

9. Adverse Possession ¢=60(2)
Permissive use by possessor of prop-

erty in question defeats claim of adverse
possession. West’'s AM.C. § 15-1-13(1).

10. Adverse Possession €&=19, 29

Actual activity within fenced area
shows open and hostile possession, for pur-
pose of adverse possession claim. West’s
AMC. § 15-1-13(1).

11. Adverse Possession ¢=22, 23, 29

Acts of cutting of timber and oecasion-
al pasturing of land are insufficient to con-
stitute open and hostile possession, for
purpose of adverse possession claim.
West’s AM.C. § 15-1-13(1).

12. Adverse Possession &=19

Fence was not boundary line hetween
properties, for purpose of adverse posses-
sion claim, where landowners who had bur-
den of proving that they gained ownership

“of land by adverse possession—failed -to -

show that fence ever enclosed property or
that party who erected fence was making
claim of ownership. West's AM.C. § 15—
1-13(1). :

13. Boundaries &=48(2)

Mere existence of fence near actnal
boundary line does not establish that fenece
is accepted boundary between properties.

"14. Adverse Possession ¢=114(1)

Chancellor acted was within his dis-
cretion in considering witness testimony in
determining whether landowners gained
property in question by adverse posses-
sion.
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15. Adverse Possession =19

Landowners did not acquire title to
adjoining property by adverse possession,
where, even if landowners were mistaken
as to borderhine of their property, they did
not make clear claim of ownership and did
not, show that fence ever enclosed property
at jssue or that party who erected fence
made claim of ownership. West's AM.C.
§ 15-1-13(1).

16. Adverse Possession €=65(1)

Land can be adversely possessed due
to mistaken belief that it was within calls
of deed. West's AM.C. § 15-1-13(1).

17. Adverse Possession ¢&=29, 30
Sporadic use of another’s property
does not constitute open and notorious

possession, for purpese of adverse posses-
sion claim. West's AM.C. § 15-1-13(1).

18. Appeal and Error €=173(5)

Landowners could not raise for first
time on appeal claim that chancellor erred
in holding that adjoining landowners were
entitled to relief confirming title to land in
them.

19. Appeal and Error €=169

Party cannot raise issue for first time
on appeal.

20. Appeal and Error &=204(7)

Landowners could not raise for first
time on appeal challenge to expert wit-
ness's testimony involving instruments
used by expert to survey property line.
21. Evidence =546

It is up to chancelior to decide qualifi-
cations of experts,

22. Appeal and Exror 756, T61

Court of Appeals would not consider
landowners’ claim that expert witness did
not begin at accepted point for his proper-
ty line survey, where landowners present-
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tjon in allowing under state of mind

ed no argument or authority to s
claim.

23. Appeal and Error &756

Failure to cite relevant authorix
lated to issues obwviates appellate
obligation to review such issues.

24. Evidence €268 v
Chancellor did not abuse his Sz

tion to hearsay rule landowner’s tes:
with respect to adverse possession &
that, prior to adjoining landowner's
adjoining landowner stated that he =
to buy some of landowner’s pric
Rules of Evid., Rule 803(3).

25. Libel and Slander ¢=136

Slander of title may consist of cx
which brings or tends to bring in cues
right or title of ancther to particula:r rem
erty.

26. Libel and Slander <132, 139
Malicious filing of instrument.
to be inoperative and disparaging -
land in another, is false and meis
statement for which damages, ir:iadn
attorneys fees, may be recovered.

George M. Mitchell, Jr., Eupore. =
ney for appellants.
Armis E. Hawkins, Houston, Bucx
Meek, Eupora, attorneys. for appelless,

Before SOUTHWICKE, P.J., THOMX
and IRVING, JJ.

THOMAS, J., for the Court.

11. On May. 9, 2001, the Webster
ty Chancery Court held that the Ei&s
had no interest in the property the
purchased by quitclaim deed which =
cated on the western border of the



.. Aggrieved, the Ellisons present
assignments of error, which we
=zvified and summarized as follows:
“HEE LOWER COURT ERRED IN
“TX APPLICATION OF ADVERSE
=0ESESSION.

 THE LOWER COURT ERRED IN
ATTLOWING THE TESTIMONY
ZF MIKE GORALCZYEK.

¥ TEE LOWER COURT ERRED IN
AT OWING HEARSAY  EVI-
ZENCE OF THE DECEASED MR.

two assignments of error,
= have clarified and summarized as

BLLISONS HAVE SLAN-
=D PROPERTY OWNED BY
MEEKS, THUS ENTITLING
- MEEKS TO DAMAGES IN-
DING ATTORNEY'S FEES AND
TYOR'S FEES.

ro error, we affirm.

FACTS

i 1953, Charlie and Xavis Lollar
s 14.64 acres of land on the south

-~ Highway 82, just outside the city
;i Eupora, Mississippi The de-
= of this piece of property was very
= a3 it was likely prepared by a
One border of the property was
- 82 for a speecified distance; one
+f the property was the south line
specified distance; and the third
==~ w53 a straight line conmecting the

-2 which made up the east side of

iz Angust 17,1961, the Lollars sold
.z w0 C.A. Walker. On December 4,
Talker sold the lot to the Brights.
seme description uged in the Lollar
g2 was used when the Lollars sold
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the lot to Walker and when Walker sold
the lot to the Brights.

15. On January 20, 1969, the Meeks
purchased 185 acres of land which was
adjacent to the Bright property. The deed
issued in this purchase listed the west line
of the lot as the exact same line listed as
the east line of the Lollar deed, the Walker
deed and the Bright deed.

6. On July 13, 1994, Ms. Bright, who
had recently become a widow, sold her lot
to the Elisons. The same description
uvsed in the Lollar deed, the Walker deed
and the Bright deed was also used in the
warranty deed when Ms. Bright sold the
lot to the Ellisons.

17. Ms. Bright also sold the Ellisons an
additional piece of property that was locat-
ed to the east of the property listed in the
warranty deed. Because this additional
property was not included on the warranty

-deed, Ms. Bright made the sale by a quit-

claim deed. This additional property was
mainly timberland, which enhanced the
value of the total property the Elisons
were purchasing. The quitclaim deed de-
scribed the property conveyed in the same
manner as the warranty deed, with excep-
tion to the eastern border line. Rather
than listing the surveyed border line that
was in the warranty déed; the quitclaim
deed listed an old fence line as the eastern
border. This old fenee line can be found
several feet east of the eastern border line
listed in the warranty deed. The old fence
line does not completely enclose the prop-
erty. Rather, it is a meandering old
barbed wire fence.

T18. On April 1, 1994, the Meeks hired
Mike Goralezyk to survey the property line
between the Meek property and the BElli-
son property. On January 25, 2000, the
Meeks filed a complaint to remove the
Bright/Ellison quitelaim deed from the rec-
ord as a cloud upon the Meeks’ title. This
complaint further asked for compensation
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for attorney’s fees as well as surveyor’s
fees.

9. The Ellisons’ answer to this com-
plaint asserted that the Ellisons and their
predecessors in title had acquired the
property in question by adverse posses-
sion. The answer further asked the court
to confirm title in the property in question
to the Ellizons.

110. After hearing all of the evidence
from both parties, the lower court found
that the quitclaim deed was nult and that
no adverse possession occurred. Even
though the lower cowrt held in the Meeks’
favor, it declined to award them compensa-
tion for attorney’s fees and surveyor’s fees.

STANDARD OF REVIEW

[1-4] %11 This Court has a limited
standard of review in examining and con-
sidering the decisions of a chancellor.
McNeil v Hester, 758 So.2d 1057 (721)
(Miss.2000). “The chancellor, as the trier
of fact, evaluates the sufficiency of the
proof based on the credibility of witnesses
and the weight of their testimony.” Fish-
er v. Fisher, 771 S0.2d 364, 367 (Miss.2000)
(citing Richard v. Fichard, 711 So.2d 884,
888 (Miss.1998)). A chancellor’s findings
will not be disturbed upon review by this
Court unless the chancellor was manifestly
wrong, clearly erroneous, or applied the
wrong legal standard. Bank of Mississip-
pi v Hollingsworth, 609 So.2d 422, 424
(Miss.1992). “The standard of review em-
ployed by this. Court for review of a chan-
cellor’s deeigion is abuse of discretion.”
McNeil, 153 So0.2d at 1063 (121). The
standard of review for questions of law is
de novo. Consolidated Pipe & Supply Co.
v Colter, 735 So0.2d 958, 961 (Miss.1999).

ANALYSIS

I. DID THE LOWER COURT ERR IN
ITS APPLICATION OF ADVERSE
POSSESSION?
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1112, Mississippi Code Annotated § 35
1-13(1) defines adverse possession sz <.
lows:

Ten (19) years' actual adverse poss==
sion by any person claiming fo be
owner for that time of any land, un’z=
ruptedly continued for ten (10) vears
occupancy, descent, conveyance, or
erwise, in whatever way such occur
may have commenced or continued,
vest in every actual occupant or po
sor of such land a full and complete =5z
saving to persons under the disabit
minority or unsoundness of mind i
right to sue within ten (10) years
the removal of such disability, as proid
ed in Section 15-1-7. :

_ | req
Miss.Code Ann. § 15-1-13(1) (Supp.Z¢ Ye's

(5] 113. Our supreme court ha 11
ly established the following six e arta

elements which must be met in ord
successfully make a claim of adverss
session: the property must be (1)
claim of ownership; (2) actual or
(3) open, notorious, and visible; (4) c:
uous and uninterrupted for a period =
years; (5) exclusive;, and (6) pesas
Sharp v. White, 749 So0.2d 41 (17-8; 35
1999); Stallings v. Bailey, 558 S0.24
860 (Miss.1990); Pieper v Pontis 3
So.2d 591, 594 (Migs.1987); Johnse
Black, 469 So.2d 88, 90 (Miss.1985",
burden of proof is on the adverse
sor to show by eclear and convincing

dence that each element is met. W=
Brewer, 579 S0.2d 1261;- 1262-(Mis

[6,7] T14. In most cases, the und=s
ing guestion is whether the possaz
acts relied upon by the would-be af
possessor are sufficient to put the rops
title holder upon netice that the lanis 3
held under an adverse claim of owner
Peagler v. Measells, 743 So.2d 3&8&,
(Miss.Ct.App.1999).  “[Mlere possessim
not sufficlent to satisfy the requirer




-zen and notorious possession.” Craft
Tiompson, 405 So.2d 128, 130 (Miss.
w see ¢lso People’s Really & Dev.
. v. Sulliven, 336 So.2d 1304 (Miss.
: Trotier v. Guddis & McLourin, 452
55 (Miss.1984);, Coleman v. French,
30.2d 796, 796 (Miss.1970). The ad-
= possessor must “fly the flag over the
and put the true owner upon notice
his land [is] held under an adverse
: of ownership.” Snowden & McSwee-
o, v. Hanley, 195 Miss. 682, 687, 16
224, 25 (1943). “[A] land owner must
notice, actual or imputable, of an
rse claim to his property in order for
ripen against him, and the mere pos-
: of land is not sufficient to satisty
requirement of open and notorious.”
=5 Realty, 336 So.2d at 1306,

-11] 115 “If a fence encloses the
=certy for a period of at least ten years,
» a claim of adverse possession, title
n the claimant and possessor, even

the fence was subsequently re-
or fell into disrepair.” Eey v. Kay-
%51 So0.2d 1110, 1112 (Miss.1987) (quot-
Toie v Burleson, 375 So0.2d 1046, 1048
979)). The exstence of an “old
=3 wire fence,” as sole evidence does
nstitute adverse possession. Dawis
=uent, 468 So0.2d 58, 63 (Miss.1985).
zermissive use by the possessor of the
<1y in question defeats the claim of
=r3z possession. Gedd v Sione, 459
© 778, T74 (Miss.1984). The actual
v within the fenced area shows
znd hostile possession.” Pittman
ons 408 So.2d 1384, 1386 (Miss.
= . However, the acts of cutting of
+-» and occasional pasturing of the land
zsufficient to constitute open and hos-
~ossession.  Roy, 501 So2d at 1112.

12,131 116. The Ellisons first assert
2te chancellor did not properly apply
~:2 possession law when he found that

2

: ‘ence was not 2 boundary line. In

ELLISON v. MEEK Miss. 735
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making this assertion, the EKllisons cite
several cases where the appellate court
found that an old fence composed a bound-
ary line which played a part in acquiring
property by adverse possession. The
Meeks respond that Mississippi law die-
tates that the presence of a fence is only
evidence to be considered when consider-
ing the issue of the location of a property
boundary line. Tt is true that the mere
existence of a fence near the actual bound-
ary line does not, establish that the fence is
the accepted boundary between the prop-
erties. Stringer v. Robinson, 760 So.2d 6,
10 (Miss.Ct. App.1999); Dawvis, 468 So.2d at
60; Gadd, 459 So.2d at 775.

117. There are several problems with
the Ellisons’ contention that they gained
ownership of the land in question by ad-
verse possession. Most notable is their
reliance on the old barbed wire fence.
The Ellisons, who have the burden of prov-
ing by elear and convineing evidence that
they have gained owmership by adverse
possession, have not shown such evidence
to establish that the fenee ever enclosed
the properfy, when the fence was erected,
the property was exclusive to the Brights
and Ellisons or that the party erecting the
fence was making a claim of ownership.

[14] 118. The Ellisons also argue that
the chancellor erred when he considered
witness testimony in his determination of
whether the Ellisons had gained the prop-
erty in question by adverse possession.
The chancellor sits as a fact-finder in re-
solving disputes and “is the sole judge of
the credibility of witnesses.” Murphy ».
Murphy, 631 So.2d 812, 815 (Miss.1994);

. Polk v Poll, 559 So0.2d 1048, 1049 (Miss.

1990). The chancellor was within his dis-
cretion in allowing the testimony that the
‘Ellisons complain of in this issue.

[15] 119, Next, the Ellisons assert
that the chaneellor “did not correctly un-
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derstand nor apply the law as to how
adverse possession and transfer or sale of
land actually could be accomplished when
the land might not be within the call of the
deed of the party who was doing the ad-
verse possessing.” We can only attempt
to interpret this assertion, as the argu-
ment is brief and vague. The Ellisons
argue that the Brights, although mistaken,
believed that the land in question was cov-
ered in their deed. The Brights held this
belief as well as the possession of the land
for the statutory period of ten years.
Thus, the Meeks contend that although the
Brights were mistaken that the land in
question was within the calls of the deed,
the Brights fulfilled the elements of ad-
verse possession for the requisite period of
time,

{161 920. It is true that land can be
adversely possessed due to the mistaken
belief that it was within the calls of the
deed and following possession. Alexander
v. Hyland, 214 Miss. 348, 58 So.2d 826, 829
(1952). However, the problem with this
theory is that there is a lack of convincing
evidence to show that the Ellisons or any
of their predecessors acquired the proper-
ty by adverse possession, as we have stat-
ed above. It would be a stretch to find
that any of the six elements necessary to
gain ownership by adverse possession
were met. Even if the Brights had been
mistaken as to the borderline of their
property,.they did not “fly the flag” of
ownership on the property in order to
make a clear claim of ownership. Nor
have the Ellisons shown that the fence
ever enclosed the property, when the fence
was erected, the property was exclusive to
the Brights and Ellisons or that the party
erecting the fence was making a claim of
ownership. Further, the chancellor made
a proper and fair application of adverse
possession law to the case at hand.
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[17] 921. The case at hand is rem—:
cent of Stewart v. Graber, T60 So0.2¢
(Miss.Ct.App.2000). While the Stew:
claimed that they used the contested =
to enclose livestock, cut hay and ge=
they did not meet the burden of proc? =
there was ever an enclosure. Id. a1 ¥
The chancellor aptly found that evs:
livestock were permitted to graze o
area, cut hay and garden, occasional
someone else’s property without an
sure does not pass the test of s
possession.  Id. Sporatic use of anc
property does not constitute open and
torious possession. Cook v. Maso::
Miss. 811, 814, 134 So. 139 (1931.
same 13 true in the case at hand.

[18,19] 922, The Ellisons alsc
that the chancellor erred in holdinz
the Meeks “have fully sustained the =
tions in their complaint and were ex
to the relief confirming title in
The Ellisons go on to argue thzat
Meeks did not properly deraign title.
Meeks respond by pointing out tha:
Ellisons did not make an objection
thus, failéd to raise this issue at tiis
party cannot raise an issue for the
time on appeal. First Investors Core
Rayner, T38 So.2d 228, 239(151) &
1999); Zimmerman v. Three Rivers
So.2d 853, 858(116) (Miss.Ct.App.
Therefore, this issue will not be
ered. Regardless of this fact, the »
reflects that the Meeks deraigned tho il
themselves in their pleadings.

ALLOWING THE TESTIMON
MIKE GORALCZYK?

723. The Mississippi Rule of Evidz
702 states:

[ilf scientific, technical, or other specis

ized knowledge will assist the trie

fact to understand the evidence = 3

determine a fact in issue, a witness

ified as an expert by knowledge.




T=rience, training, or edueation, may
thereto in the form of an opinion

The Ellisons complain that the
~zilor erred when he allowed and con-
i the testimony of Mike Goralezyk
zxpert. The Ellisons point to four
-~ ingtances that Goralezyk’s expert
meny should not have been allowed
idered: “(1) his not showing how
instruments were used nor if, in
-y were proper under the circum-
(2) as to the Elisons’ deed not
and ignoring the basic law as to
involving measurements, distances
B —onuments; (3) declaring that the
=73 Was an expert as to the depth of
= wees without requiring any kdind of
. history, or qualification;
+ he did not begin at an accepted
2 beginning for his surveys.”

725, The Meeks responded to
tion involving the use of instru-
rv pointing out that Goralezyk did
¥+ z3 to the calibration of his instru-
10 insure their accuracy. The
250 point out that despite a lengthy
samination, the Ellisons did not ob-
the testimony involving. the instru-
uzed. As we stated earlier, a party
raise an issue for the first time on
First Investors Corp, T38 S0.2d
Zimmermaon, 747 So.2d at 855,
=%3re, this issue will not be consid-

As the Meeks point out, the asser-
—rolving Goralezyk's testimony about
=i closing is merely a late attempt
waditing the witness. The chancel-
—: as a fact-finder in resolving dis-
2. and ‘“is the sole judge of the credi-
~ witnesses.” Murphy, 631 So.2d at
Polk, 559 So0.2d at 1049, This is left
. zhancellor's diseretion, and we see
v in his judgment here.

ELLISON v. MEEK
Cite as 820 So.2d 730 (Miss.App. 2002)
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[211 127, The Meeks regpond to the
argument that Goralezyk’s testimony in-
volving tree growth by asserting that the
chancellor allowed this testimony as the
opinion of a lay person rather than expert
testimony due to the fact that it was out of
his field of expertise. It is up to the
chancellor to decide the qualifications of
experts. Couch v. City of D’Therville, 656
So.2d 146, 152 (Miss.1995); Sheffield .
Goodwin, 740 So.2d 854, 857 (110) (Miss.
1999); Seal v Miller, 605 So.2d 240, 243
(Miss.1992). In its answer to the Ellisons’
objection to Goralezyk's testimony as to
the tree growth, the chancellor stated:
“I'm going to let him give his estimate
based on his experience as a surveyor.”

[22,23] 128. The Ellisons offered no
argument or authority to support the
fourth part of this issue. Failure to cite
relevant anthority obviates the appellate
court’s obligation to review such issues.
Willioms v. State, 708 So.2d 1358, 136263
(Miss.1998); Grey v. Grey, 638 So.2d 488,
491 (Miss.1994); McClain v State, 625
So.2d 774, 781 (Miss.1993); Swmith v. Dor-
sey, 599 So.2d 529, 532 (Miss.1992).
Therefore, we will not consider it.

Ul DID THE LOWER COURT ERR
IN ALLOWING HEARSAY EVI-
DENCE OF THE DECEASED

MR. BRIGHT?

(241 129. The Mississippi Rule of Ev-
idence 803(3) states that:

[a] statement of the declarant’s then .
existing state of mind, emotion, sensa-
tion, or physical condition (such as in-
tent, plan, motive, design, mental feel-
ing, pain, and bodily health), but not
including a statement of memory or be-
lief to prove the fact remembered or
believed unless it relates to the exeen-
tion, revoecation, identification, or terms
of declarant’s will.
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130. At trial, Mr. Meek offered the
following testimony during direct examina-
tion:

I would say between one and two years

prior to Mr. Bright's death. I made no

written memorandums, William

[Bright] saw me up town one day and

told me, “Buck [Meek], I need you to

seil me a small amount of land over near
my house because it comes very close to
my house, and it would help me a lot if
youwill do it. The line comes very close
to my house.” So I told him, “Well, let’s
go out there and see, William, where
we-—what you're talking about.” We
got in our cars, and we drove out there
and walked out to along that line there.

We found the stake in front on the

highway right-of-way, and it was true.

Since he had expanded his house out

toward the east, it was a lot closer to the

line than it was. And then we went
back to where he had constructed a dog
kennel, and he told me, “I may have put
this kennel on some of your property.

Would you like for me to move it, or is it

satisfactory with you for me io leave it

here?” 1 said, “William, we need to get

a survey made so we can see exactly

where this line goes. Then I'll talk with

you about trying to sell you some of this
land.” He said, “Is it all right for me to
leave this dog kennel here while we—
although I know it’s on your land, and
I'm not trying to claim it,” he told me
that. And I said, “Yes, that's fine. We
- need to get.it.surveyed as spon as possi-
ble so that we can come to an agreement
on selling it to you,” And, as quite often
happens, the time slipped by; and, the
next thing I know, Willlam was dead.

The Ellisons objected fo this festimony,
arguing that it was hearsay. The lower
court overruled the objection, holding that
the testimony fell within the M.R.E, 803(3) -
hearsay exception. Again, “[tlhe chancel-
lor, as the trier of fact, evaluates the suffi-

. malicious filing of an instrument.

ciency of the proof based on the cre&ai
of witnesses and the weight of their
mony.” Fisher, 771 So0.2d at 367.

131. The Ellisons now assert <m=:

Bright did not qualify as an exc
the hearsay rule under the “state r
exception. Mr. Meek testified
conversation that he had with the ceees
Mr. Bright. The Meeks argue :
conversation In question showed th=
plan, motive and design of Mr. Ez
The Meeks further assert that his =
plan, motive and desire was to acqui
to land by purchasing it from M
rather than acquiring it by adverse o3
sion. The chancellor did not zh
discretion in allowing this hearsay =
ny as the testimony presented wwz
stricted to Mr. Bright's state of mind

CROSS-APPEAL

PID THE ELLISONS SLx
PROPERTY OWNED BY THE M\ME
THUS ENTITLING THE MEZ&x
DAMAGES INCLUDING ATTOR
FEES AND SURVEYOR'S FEES!

[25,26] %32. Slander of tiziz
consist of ... conduct which by
tend[s] to bring in question the
title of another to particular p
Walley v. Hunt, 212 Miss. 294, 3¢
393, 396 (1951). See also Welford
ersom, 524 So.2d 331 (Miss.1988:

be inoperative and disparaging the
land in another, is a false and
statement for which damages, ne
attorneys fees, may be recovered.” |
ley v. Hunt, 212 Miss, 294, 64 Sc23:
396 (1951). See also Dethlefs v
Maison Dev. Corp.,, 511 So.2d 112
1987). The chancellor has substarZe
cretion in the matter of deter:
whether an assessment of damages &



aged on the credibite-ted. Aqua-Culture Tech., Lid. v. Hol-
weight of their tecg. 577 So.2d 171, 185 (Miss.1996) (citing
30.2d at 367. {A <cht v Morris, 543 So2d 167, 173
3 now assert that B4-:31989)). We hold that the chancellor
/ the deceaseq j#FC ot abuse his discretion in denying the
Y as an exception JE=<ks demand for damages.

N ”;ees:féaze ofminf-<33 THE JUDGMENT OF THE
2d with 1 dabout [5:NCERY COURT OF WEBSTER
ks aros tsceaS_". OUNTY IS AFFIRMED AS TO DI-
o Showfgeth at tegrcT AND CROSS-APPEAL.  ALL
: e intergfiSTS OF THE APPEAL ARE AS-

23ED TO THE APPELLANTS.

twas to acquire

it from Mr. M
- by adverse posges
did not abuse
s hearsay testi
oresented wag
state of mind.
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t and malici;-

ages, inclu

overed.” - Patient brought medical malpractice
» 54 So0.2d 3z against medical center alleging that
Meﬁ v B: -t and sustained injury due to lack of

-ance by center personnel. The Circuit
;. Hinds County, James E. Graves, J.,
-2d center’s motion for summary judg-

mages is v | -~ - Patient appealed. The Court of Ap-

COLE v. METHODIST MEDICAL CENTER
Cite as 820 So.2d 739 (Miss.App. 2002)

Miss. 739
peals, King, P.J., held that center did not
breach duty of care to patient.

Affirmed.

1. Appeal and Error ¢=863

The standard for reviewing the grant-
ing or the denying of summary judgment
is the same standard as is employed by the
trial court. Rules Civ.Proc., Rule 56(c).

2. Appeal and Error €=893(1)

An appellate court conduets a de
novo review of orders granting or denying
summary judgment and looks at all the
evidentiary matters before it, including
admissions in pleadings, answers to inter-
rogatories, depositions, and affidavits.
Rules Civ.Proc., Rule 56(c). '

3. Appeal and Error ¢934(1)

When reviewing a grant of summary
judgment, the evidence must be viewed in
the light most favorable to the party
against whom the motion has been made.
Rules Civ.Proc., Rule 56(c).

4. Appeal and Error ¢=934(1)
Judgment &=185(2)

‘When making a motion for summary
judgment, the burden of showing that no
genuine issue of material fact exists lies
with the moving party, and on review an
appellate court gives the benefit of every
reasonable doubt to the party against
whom summary judgment is sought.
Rules Civ.Proc.,sRule 56(c).

5. Appeal and Error €863

When reviewing a grant of summary
judgment, an appellate court does not try
igsues; rather, it only determines whether
there are issues to be tried. Rules Civ.
Proc., Rule 56(c).

6. Judgment &=178

Motions for summary judgment are to
be viewed with a skeptical eye, and if a




