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450 High Street
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RE: Harry Baker Smith Architects II, PLL.C, Appellant
VS.  Sea Breeze |, et al, Appellees

In the Mississippi Court of Appeals

No. 2010-CA-00638-COA

P&R File No.: 3922-16159

Dear Ms. Gillis:

Pursuant to Rule 28(j) of the Mississippi Rules of Appellate procedure, appellant, Harry
Baker Smith Architects II, PLLC (“HBSA?”), submits the following supplemental authority for
consideration by the Court of Appeals: Granite Rock Co. v. International Brotherhood of Teamsters,
130 S.Ct. 2847 (2010). A copy of Granite Rock is enclosed.

This case applies to the arguments set forth in HBSA’s brief as well as its replies to
appellees, Sea Breeze I, LLC, and Roy Anderson Corp. (“Roy Anderson™) In particular, the
principle from Granite Rock is applicable and serves as supplementary support for the arguments
advanced by HBSA in its reply brief to Roy Anderson on pages 4 through 9. At issue throughout
those pages is whether an arbitrator or court should decide the applicability of provision 1.3.5.4 (the
consolidation provision) of the HBSA/Sea Breeze contract to the underlying dispute at issue.
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Granite Rock also applies to and serves as support for the arguments advanced in HBSA’s
reply to Sea Breeze I, LLC. In particular, Granite Rock applies to page 10 of HBSA’s reply to Sea
Breeze.

Yours very truly,

UPSHAW, WILLIAMS, BIGGERS
& BEC M, LLP

F. Ewin Henson I
FEH/var

Enclosures

ce:  The Honorable Judge Jim Persons
Frank A, Courtenay, Esquire
Ezra L. Finkle, Esquire
M. Warren Butler, Esquire
Scott D. Stevens, Esquire
William R. Purdy, Esquire
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F
Supreme Court of the United States
GRANITE ROCK COMPANY, Petitioner,
v.
INTERNATIONAL BROTHERBOOD OF
TEAMSTERS et al.

No. 08-1214.
Argued fan. 19, 2010.
Decided June 24, 2010.

" Background: Employer sued international union and
local union, alleging that local's conducting strike
constituted breach of no-strike clause in collective
bargaining agreement (CBA), and that intemational
had engaged in tortious interference with contract by
promoting strike, and asserting claims against both
entities under the Labor Management Relations Act
(LMRA). The United States District Court for the
Northern District of California, James Ware, J
granted international's motion to dismiss, and denied
local's motion to compel arbitration on issu¢ of
whether CBA had been ratified. Employer and local
cross-appealed. The Court of Appeals for the Ninth
Circuit, 546 F.3d 1169, affirmed in part, reversed in
part, and remanded. Certiorari was granted.

Holdings: The United States Supreme Court, Justice
Thomas, held that:

{1) dispute over ratification date of CBA was matter to
be resolved by District Court, rather than by arbitrator;
(2) employer did not implicitly consent to arbitration
of dispute over ratification date of CBA; and

(3) tortious interference claim was outside scope of
LMRA.

Affirmed in part, reversed in part, and remanded.

Justice Sotomayor, filed opinion, concurring in
part and dissenting in part, with which Justice Stevens
joined.

West Headnotes

{1} Alternative Dispute Resolution 25T €200

25T Alternative Dispute Resolution

25TII Arbitration
25TI{D) Performance, Breach, Enforcement,
and Contest
25Tk197 Matters to Be Determined by
Court
25Tk200 k. Arbitrability of dispute.
Most Cited Cases

Labor and Employment 231H €521549(4)

231H Labor and Employment
23 1HXI! Labor Relations
231HXI(HY Alternative Dispute Resolution
231 HXII(H)3 Arbitration Agreements
231Hki 543 Construction and Operation
231Hk1549 Matters Subject to Arbi-
tration Under Agreement
231Hk1549(4) k Arbitrability.
Most Cited Cages

In both commercial and labor law cases, whether
parties have agreed to submit a particular dispute to
arbitration is typically an issue for judicial determi-
nation.

[2] Contracts 95 €29

93 Contracts
951 Requisites and Validity
951(B) Parties, Proposals, and Acceptance
95k29 k. Questions for jury. Most Cited
Cases :

Where the dispute at issue concerns contract
formation, the dispute is generally for courts to decide.

[3] Alternative Dispute Resolution 25T €143

25T Alternative Dispute Resolution
25T1I Arbitration
25TII(B) Agreements to Arbitrate
25Tk142 Disputes and Matters Arbitrable
Under Agreement
25Tk143 k. In general. Most Cited Cases

A court may order arbitration of 2 particular dis-
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pute only where the court is satisfied that the parties
agreed to arbitrate that dispute..

[4] Alternative Dispute Resolution 25T €199

25T Alternative Dispute Resolution
25TII Arbitration
25TIi(D) Performance, Breach, Enforcement,
and Contest
25Tki97 Matters to Be Determined by
Court
25Tk199 k. Existence and validity of

agreement. Most Cited Cases
Alternative Dispute Resolution 25T €200

25T Altemative Dispute Resolution
25TH Arbitration
25TIKD) Performance, Breach, Enforcement,
and Contest
25Tk197 Matters to Be Determined by
Court
25Tk200 k. Arbitrability of dispute.
Mosi Cited Cases

To satisfy itself that an agreement to arbitrate
exists, the court must resolve any issue that calls into
question the formation or applicability of the specific
arbitration clause that a party seeks to have the court
enforce.

[5] Labor and Empioyment 231H €21549(4)

231H Labor and Employment
231HX]I Labor Relations
231HX1i(H) Alternative Dispute Resolation
231HXII(H)3 Arbitration Agreements
231Hk1543 Construction and Operation
231Hk1549 Matters Subject to Arbi-
tration Under Agreement
231Hk1549(4) k. Arbitrability.
Most Cited Cases

The rule that arbitration is strictly a matter of
consent, and thus that courts must typically decide any
questions concerning the formation or scope of an
arbitration agreement before ordering parties to
comply with it, is the cornerstone for deciding arbi-
trability disputes in LMRA cases. Labor Management
Relations Act, 1947,§ 301(a), 29 1U.S.C.A. § 185(a).

[6] Alternative Dispute Resolution 25T €139

25T Alternative Dispute Resolution
25T1il Arbitration
25T1I{B) Agreements to Arbitrate
25Tk136 Construction
25TKk139 k. Construction in favor of
arbitration. Most Cited Cases

Where parties concede that they have agreed to
arbitrate some matters pursuant to an arbitration
clause, the law's permissive policies in respect to
arbitration counsel that any doubts conceming the
scope of arbitral issues should be resolved in favor of
arbitration.

[71 Alternative Dispute Resolution 25T €140

25T Alternative Dispute Resolution
25T1I Arbitration
25TIBY} Agreements to Arbitrate
25Tk140 k. Severability. Most Cited Cases

Alternative Dispute Resolution 25T €143

25T Alternative Dispute Resolution
25TTI Arbitration
25TII(B) Agreements to Arbitrate
25Tk142 Disputes and Matters Arbitrable
Under Agreement
25Tk143 k. In general. Most Cited Cases

In cases governed by the Federal Arbitration Act
(FAA), courts must treat the arbitration clause as se-
verable from the contract in which it appears, and thus
apply the clause to all disputes within its scope, unless
the validity chaltenge is to the arbitration clause itself,
or the party disputes the formation of the contract. 9
US.C.A. 31 etseq,

_ [8] Alternative Dispute Resotution 25T €112

25T Alternative Dispute Resolution
25TH Arbitration
25TIHA) Nature and Form of Proceeding
25Tkl 12 k. Contractual or consensual basis.
Most Cited Cases
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Arbitration is strictly a matter of consent, and
thus, is a way to resolve those disputes, but only those
disputes, that the parties have agreed to submit to
arbitration.

[9] Alternative Dispute Resolution 25T €134(1)

25T Alternative Dispute Resolution
25TH Arbitration
25TIB) Agreements to Arbitrate
25Tk131 Requisites and Validity
25Tk134 Validity
25Tk134(1) k. In general. Most Cited
Cases

Alternative Dispute Resolution 25T €143

25T Aliernative Dispute Resolution
25T Arbitration
25TH(B) Agreements to Arbitrate
25Tk142 Disputes and Matiers Arbitrable
Under Agreement
25Tk143 k. In general. Most Cited Cases

Courts should order arbitration of a dispute only
where the court is satisfied that neither the formation
of the parties' arbitration agreement nor its enforcea-
bility or applicability to the dispute is in issue.

[10} Alternative Dispute Resolution 25T €199

25T Alternative Dispute Resclution
25TTI Arbitration
25TII(D) Performance, Breach, Enforcement,
and Contest
25Tk197 Matters to Be Determined by

Court
25Tk199 k. Existence and validity of
_ agreement. Most Cited Cases

Alternative Dispute Resolution 25T €200

25T Alternative Dispute Resolution
25TII Arbitration
25TIHD) Performance, Breach, Enforcement,
and Contest
25Tk197 Matters to Be Determined by
Court
25Tk200 k. Arbitrability of dispute.
Most Cited Cases .

Where a party contests either the formation of the
arbitration agreement or its enforceability or applica-
bility to the dispute at issue, the court must resolve the
disagreement. :

[11] Labor and Employment 231H €-1549(1)

231H Labor and Employment
23 1HXII Labor Relations
23 1HXTI(H) Alternative Dispute Resolution
231HXII(H)3 Arbitration Agreements
231Hk1 543 Construction and Operation
231Hk1549 Matters Subject to Arbi-
tration Under Agreement
231Hk154%(1) k. In general. Most

Cited Cases

Dispute over ratification date of collective bar-
gaining agreement (CBA), which contained arbitra-
tion clause, was matter to be resolved by District
Court, rather than by arbitrator, in employer's LMRA
lawsuit against labor union alleging that strike con-
stituted breach of no-strike clause in CBA; dispute
concerned the formation or existence of CBA at the
time of labor union's strike, which was necessary to
resolve in order to decide whether arbitration clause
applied to employer's LMRA breach of contract claim,
and formation or existence date dispute fell outside
scope of arbitration clause, which was limited to
claims “arising under” the CBA. Labor Management
Relations Act, 1947, § 301(a), 29 U.S.C.A. § 185(a).

[12] Labor and Employment 231H €~154%(1)

231H Labor and Employment
23 {HX1 Labor Relations
231HXTI(H) Alternative Dispute Resolution
231HXL(H)3 Arbitration Agreements
231Hk1543 Construction and Operation
231HX1549 Matters Subject to Arbi-
tration Under Agreement
231Hk1549(1) k. In general. Most
Cited Cases

Empiloyer did not implicitly consent to arbitration
of dispute with labor union over date that the parties’
collective bargaining agreement (CBA) was ratified
by filing LMRA suit to enforce CBA's no-strike and
arbitrable grievance provisions; although when em-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.



Page 4

130 S.Ct. 2847, 188 L.R.R. M. (BNA) 2897, 177 L.Ed.2d 567, 78 USLW 4712, 159 Lab.Cas. P 10,261, 10 Cal. Daily
Op. Serv. 7929, 2010 Daily Journal D.A.R. 9651, 22 Fla. L. Weekly Fed. S 593

(Cite as: 130 8.Ct. 2847)

ployer filed suit, it viewed the CBA and all of its
provisions as enforceable, the ratification date issue
had not yet been raised. Labor Management Relations
Act, 1947, § 301(a), 29 U.S.C.A. § 185(a).

{13} Labor and Employment 231H €916

231H Labor and Employment
231HIX Interference with the Employment Rela-
tionship
231Hk915 Actions in General
2318H%916 k. In general. Most Cited Cases

Employer's claim against international union, al-
leging torticus interference with contract based on
international union's allegedly promoting strike by
local union that violated no-strike clause in new col-
lective bargaining agreement (CBA) between em-
ployer and local, was outside scope of LMRA provi-
sion, conferring federal jurisdiction over suits con-
cerning violation of contracts between an employer
and a labor organization; recognition of new federal
tort claim under IMRA was not justified. Labor
Management Relations Act, 1947, § 301(a), 29
U.S.C.A. § 185(a).

{14] Federal Courts 170B €461

170B Federal Courts
170BV1I Supreme Court
170BVI(B) Review of Decisions of Courts of
Appeals
170Bk460 Review on Certiorari
170Bk461 k. Questions not presented
below or in petition for certiorari. Most Cited Cases

Employer did not abandon its claim against in-
ternational union, alleging tortious interference with
contract based on international union's allegedly
promoting strike by local union that viclated no-strike
clause in new collective bargaining agreement (CBA)
between employer and local, when employer declared
its intention to seek only contractual, as opposed to
punitive damages, on the claim.

*2849 Syllabus
FN* The syllabus constitutes no part of the

opinion of the Court but has been prepared by
the Reporter of Decisions for the conveni-

ence of the reader. See United States v. De-
troir Timber & Lumber Co, 200 U.S. 321,
337.265.Cr. 282, 50 L.Ed. 499.

In June 2004, respondent local union (Local),
supported by its parent international (IBT), initiated a
strike against petitioner Granite Rock, the employer of
some of Local's members, following the expiration of
the parties' collective-bargaining agreement (CBA)
and an impasse in their negotiations. On July 2, the
parties agreed to a new CBA contajning no-strike and
arbitration clauses, but could not reach a separate
back-to-work agreement holding local and interna-
tional union members harmless for any strike-related
damages Granite Rock incurred. IBT instructed Local
to continue striking until Granite Rock approved such
a hold-harmless agreement, but the company refused
to do so, informing Local that continued strike activity
would violate the new CBA's no-strike clause. IBT
and Local responded by announcing a company-wide
strike involving numerous facilities and workers,
including members of other IBT locals.

Granite Rock sued IBT and Local, invoking fed-
eral jurisdiction under § 30C1(a) of the Labor Man-
agement Relations Act, 1947 (LMRA), seeking
strike-related damages for the unions' alleged breach
of contract, and asking for an injunction against the
ongoing strike because the hold-harmless dispute was
an arbitrable grievance under the new CBA. The un-
ions conceded § 301(a} jurisdiction, but asserted that
the new CBA was never validly ratified by a vote of
Local's members, and, thus, the CBA's no-strike
clause did not provide a basis for Granite Rock to
*2850 challenge the strike. After Granite Rock
amended its complaint t0 add claims that IBT tor-
tiously interfered with the new CBA, the unions
moved to dismiss. The District Court granted IBT's
motion to dismiss the tortious interference claims on
the ground that § 301(a) supports a federal cause of
action only for breach of contract. But the court denied
Local's separate motion to send the pariies' dispute
over the CBA's ratification date to arbitration, ruling
that a jury should decide whether ratification occurred
on July 2, as Granite Rock contended, or on August
22, as Locatl alleged. After the jury concluded that the
CBA was ratified on July 2, the court ordered arbitra-
tion to proceed on Granite Rock's breach-of-contract
claims. The Ninth Circuit affirmed the dismissal of the
tortious interference claims, but reversed the arbitra-
tion order, holding that the parties' ratification-date

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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dispute was a matter for an arbitrator tc resolve under
the CBA's arbitration clause. The Court of Appeals
reasoned that the clause covered the ratification-date
dispute because the clause clearly covered the related
strike claims; national policy favoring arbitration
required ambiguity about the arbitration clause's scope
to be resolved in favor of arbitrability; and, in any
event, Granite Rock had implicitly consented to arbi-
trate the ratification-date dispute by suing under the
contract.

Held :

1. The parties' dispute over the CBA's ratification
date was a matter for the District Court, not an arbi-
trator, to resolve, Pp. 2855 - 2864.

(a) Whether parties have agreed to arbitrate a
particular dispute is typically an “ ‘issue for judicial
determination,” " e.g., Howsam v. Dean Witter Rey-
nolds, Inc, 537 U.S. 79, 83 123 S.Ct. 588, 154
L.Ed.2d 491, as is a dispute over an arbitration con-
tract's formation, see, e.g., First Options of Chicago,
Ine. v. Kaplan, 5141U.S. 938, 944, 115 §.Ct. 1920, 131
L.Ed.2d 985, These principles would neatly dispose of
this case if the formation dispute here were typical.
But it is not. It is based on when (not whether) the new
CBA containing the parties' arbitration clause was
ratified and thereby formed. To determine whether the
parties’ dispute over the CBA's ratification date is
arbitrable, it is necessary to apply the rule that a court
may order arbiiration of a particular dispute only when
satisfied that the parties agreed to arbitrate that dis-
pute. See, e.g., id.. at 943 115 S.Ct. 1920. To satisfy
itself that such agreement exists, the court must re-
solve any issue that calls into question the specific
arbitration clause that a party sceks to have the court
enforce. See, e.g., Rent-A-Center, West, Inc. v, Jack-
son, === U.8. com weee - - 130 §.Ct. 2772, --- L.Ed.2d
----. Absent an agreement committing them to an
arbitrator, such issues typically concern the scope and
enforceability of the parties’ arbitration clause. In
addition, such issues always include whether the
clause was agreed to, and may include when that
agreement was formed. Pp. 2855 - 2856,

(b} In cases invoking the “federal policy favoring
arbitration of labor disputes,” Gateway Ceal Co. 1.
Mine Workers, 414 U.S. 368, 377, 94 S.Ct. 629, 38
1.Ed.2d 583, courts adhere to the same framework,
see, e.g., AT & T Technologies, Inc. v. Communicu-

tions Workers, 475 U.S. 643, 106 S.Ct. 1415, 89
L.Ed.2d 648, and discharge their duty to satisfy
themselves that the parties agreed to arbitrate a par-
ticular dispute by (1) applying the presumption of
arbitrability only where a validly formed and enfor-
ceable arbitration agreement is ambiguous about
whether it covers the dispute at hand and (2) ordeting
arbitration only where the presumption is not rebutted,
see, e.g., id., at 651-652, 106 S.Ct. 1413. Local is thus
wrong to suggest that the *2851 presumption takes
courts outside the settled framework for determining
arbitrability. This Court has never held that the pre-
sumption overrides the principle that a court may
submit to arbitration “only those disputes ... the parties
have agreed to submit,” First Options, supra, at 943,
115 S.Ct. 1920, nor that courts may use policy con-
siderations as a substitute for party agreement, see,
eg, AT & T Technologies, supra, at 648, 651-652,
106 S.Ct._1413. The presumption should be applied
only where it reflects, and derives its legitimacy from,
a judicial conclusion (absent a provision validly
committing the issue to an arbitrator) that arbitration
of a particular dispute is what the parties intended
because their express agreement to arbitrate was va-
lidly formed, is legally enforceable, and is best con-
sirued to encompass the dispute. See, e.g., First Op-
tions, supra. at 944-945 115 §.Ct, 1920, This simple
framework compels reversal of the Ninth Circuit's
judgment because it requires judicial resolution of two
related questions central to Local's arbitration de-
mand: when the CBA was formed, and whether its
arbitration clause covers the matters Local wishes to
arbitrate. Pp. 2856 - 2860.

{c) The parties characterize their ratification-date
dispute as a formation dispute because a union vote
ratifying the CBA's terms was necessary to form the
contract. For purposes of determining arbitrability,
when a contract is formed can be as critical as whether
it was formed. That is so where, as here, an agree-
ment's ratification date determines its formation date,
and thus determines whether its provisions were en-
forceable during the period relevant to the parties’
dispute. This formation date question requires judicial
resolution here because it relates to Local's arbitration
demand in a way that required the District Court to
determine the CBA's ratification date in order to de-

- cide whether the parties consented to arbitrate the

matters the demand covered. The CBA requires arbi-
tration only of disputes that “arise under” the agree-
ment. The parties’ ratification-date dispute does not
clearly fit that description. But the Ninth Circuit cre-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.
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dited Local's argument that the ratification-date dis-
pute should be presumed arbitrable because it relates
to a dispute (the no-strike dispute) that does clearly
“arise under” the CBA. The Ninth Circuit overlooked
the fact that this theory of the ratification-date dis-
pute's arbitrability fails if, as Local asserts, the new
CBA was not formed untii August 22, because in that
case there was no CBA for the July no-strike dispute
to “arise under.” Local attempts to address this flaw in
the Circuit's reasoning by arguing that a December
2004 document the parties executed rendered the new
CBA effective as of May 1, 2004, the date the prior
CBA expired. The Court of Appeais did not rule on
this claim, and this Court need not do so either because
it was not raised in Local's brief in opposition to the
certiorari petition. Pp. 2860 - 2862,

{d) Another reason to reverse the Court of Ap-
peals' judgment is that the ratification-date dispute,
whether labeled a formation dispute or not, falls out-
side the arbitration clause's scope on grounds the
presumption favoring arbitration cannot cure, CBA §
20 provides, inter alia, that *“[a]ll disputes arising
under this agreement shall be resolved in accordance
with the [Grievance] procedure,” which includes ar-
bitration. The parties' ratification-date dispute cannot
properly be said to fall within this provision's scope
for at least two reasons. First, the question whether the
CBA was validly ratified on July 2, 2004-a question
concerning the CBA's very existence-cannot fairly be
said to “arise under” the CBA. Second, even if the
“arising under” language could in isolation *2852 be
construed to cover this dispute, § 20's remaining pro-
visions all but foreclose such a reading by describing
that section’s arbitration requirement as applicable to
labor disagreements that are addressed in the CBA and
are subject to its requirement of mandatory mediation.
The Ninth Circuit's contrary conclusion finds no
support in § 20's text That court's only effort to
grapple with that text misses the point by focusing on
whether Granite Rock's claim to enforce the CBA's
no-strike provisions could be characierized as *arising
under” the agreement, which is not the dispositive
issue here. P. 2862,

(e} Local's remaining argument in support of the
Court of Appeals' judgment-that Granite Rock “im-
plicitly” consented to arbitration when it sued to en-
force the CBA's no-strike and arbitrable grievance
provisions-is similarly unavailing. Although it sought
an injunction against the strike so the parties could

arbitrate the labor grievance giving rise to it, Granite
Rock's decision to sue does not establish an agree-
ment, “implicit” or otherwise, to arbitrate an issue (the
CBA's formation date) that the company did not raise
and has always rightly characterized as beyond the
arbitration clause's scope. Pp. 2863 - 2864.

2. The Ninth Circuit did not err in declining to
recognize a new federal common-law cause of action
under LMRA § 301(a) for IBT's alleged tortious in-
terference with the CBA. Though virtuaily all other
Circuits have rejected such claims, Granite Rock ar-
gues that doing so in this case is inconsistent with
federal labor law's goal of promoting industrial peace
and economic stability through judicial enforcement
of CBAs, and with this Court's precedents holding that
a federal common law of labor contracts is necessary
to further this goal, see, e.g., Texrile Workers v. Lin-
coln Mills of Alg, 353 U.S. 448 451, 77 $.Ct. 913, 1
L.Ed.2d 972. The company says the remedy it secks is
necessary because other potential avenues for deter-
rence and redress, such as state-law tort claims, unfair
labor practices claims before the National Labor Re-
lations Board (NLRB), and federal common-law
breach-of-contract claims, are either unavailable or
insufficient. But Granite Rock has not yet exhausted
all of these avenues for relief, so this case does not
provide an opportunity to judge their efficacy. Ac-
cordingly, it would be premature to recognize the
cause of action Granite Rock seeks, even assuming §
301(a) authorizes this Court to do so. That is particu-
larly true here because the complained-of course of
conduct has already prompted judgments favorable to
Granite Rock from the jury below and from the NLRB
in separate proceedings conceming the union's at-
tempts to delay the new CBA's ratification. Those
proceedings, and others to be conducted on remand,
buttress the conclusion that Granite Rock's assump-
tions about the adequacy of other avenues of relief are
questionable, and that the Court of Appeals did not err
in declining to recognize the new federal tort Granite
Rock requests. Pp. 2863 - 2866.

546 F.3d 1169, reversed in part, affirmed in part,
and remanded.

THOMAS, 1., delivered the opinion of the Court,
in which ROBERTS, C. J,, and SCALIA KENNEDY,
GINSBURG, BREYER, AND ALITO, JI., joined,
and in which STEVENS and SOTOMAYOR, IT,,
joined as to Part III. Sotomavor, J., filed an opinion
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concurring in part and dissenting in part, in which
STEVENS, J., joined.

Garry G. Mathiason, San Francisco, CA, for petition-
er.

Robert Bonsail, Sacramento, CA, for respondent
Teamsters Local 287.

*2853 Peter D. Nusshaum, San Francisco, CA, for
respondent International Brotherhood of Teamsters.

Arthur R. Miller, New York, NY, Garry G. Mathiason,
Alan 8. Levins, Adam J. Peters, Rachelle L. Wills,
Sofija_Anderson, Littler Mendelson, San Francisco,
CA, for petitioner.

Stephen P. Berzon, Peter D. Nussbaum, Peder J. V.
Thoreen, Altshuler Berzon LLP, San Francisco, CA,
for Respondent International Brotherhood of Team-
sters.

David Rosenfeld, Weinberg, Roger & Rosenfeld,
Alameda, CA, Duape B. Beeson, Robert Bongall,
Holly K. Herndon Beeson, Tayer & Bodine, Oakland,
CA, for Respondents.

For U.S. Supreme Court Briefs, see:2009 WL
2777650 (Pet.Brief)2009 WL 3453654
{Resp.Brief)2009 WL 3453653 (Resp.Brief)2009 WL
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Justice THOMAS delivered the opinion of the Court.
This case involves an employer's claims against a
local union and the union's international parent for
economic damages arising out of a 2004 strike. The
claims turn in part on whether a collective-bargaining
agreement (CBA) containing a no-strike provision
was validly formed during the strike period. The em-
ployer contends that it was, while the unions contend
that it was not. Because the CBA contains an arbitra-
tion clause, we first address whether the parties’ dis-
pute over the CBA's ratification date was a matter for
the District Court or an arbitrator to resolve. We con-
clude that it was a matter for judicial resolution. Next,
we address whether the Court of Appeals erred in
declining the employer's request to recognize a new
federal cause of action under § 301(a) of the Labor
Management Relations Act, 1947 (LMRA), 61 Stat.
156, 29 UJ.S.C. § 185(a), for the international union's
alleged tortious interference with the CBA. The Court

of Appeals did not err in declining this request.

I

Petitioner Granite Rock Company is a concrete
and building materials company that has operated in
California since 1900. Granitc Rock employs ap-
proximately 800 employees under different labor
contracts with several unions, including respondent
International Brotherhood of Teamsters, Local 287
(Local). Granite Rock and Local were parties to a
1999 CBA that expired in Apnil 2004, The parties’
attempt to negotiate a new CBA hit an impasse and, on
June 9, 2004, Local members initiated a sirike in

support of their contract demands. ™!

ENL. In deciding the arbitration question in
this case we rely upon the terms of the CBA,
and the facts in the District Court record. In
reviewing the judgment affirming dismissal
of Granite Rock's tort claims against res-
pondent International Brotherhood of Team-
sters (IBT) for failure to state a claim, we rely
on the facts alleged in Granite Rock's Third
Amended Complaint. See, e.g., HJ. fne. yv.
Northwestern Bell Telephone Co., 492 U.S.
229, 250, 109 S.Ct. 2893, 106 L Ed.2d 195
{1989).

The strike continued until July 2, 2004, when the
parties reached agreement on the terms of a new CBA.
The CBA contained a no-strike clause but did not
directly address umion members' liability for any
strike-related damages Granite Rock may have in-
curred before the new CBA was negotiated but afier
the prior CBA had expired. At the end of the nego-
tiating session on the nmew CBA, Local's business
representative, George Netio, approached Granite
Rock about executing a separate *back-to-work™
agreement that would, *2854 among other things, hold
union members harmless for damages incurred during
the June 2004 strike. Netto did not make execution of
such an agreement a condition of Local's ratification
of the CBA, or of Local's decision to cease picketing.
Thus, Local did not have a back-to-work or
hold-harmless agreement in place when it voted to
ratify the CBA on July 2, 2004.

Respondent International Brotherhood of Team-
sters (IBT), which had advised Local throughout the
CBA negotiations and whose leadership and members
supported the June strike, opposed Local's decision to
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return to work without a back-to-work agreement
shielding both Local and IBT members from ligbility
for strike-related damages. In an effort to secure such
an agreement, IBT instructed Local's members not to
honor their agreement o return to work on July 5, and
instructed Local's leaders to continue the work stop-
page until Granite Rock agreed to hold Local and IBT
members free from liability for the June strike. Netto
demanded such an agreement on July 6, but Gramte
Rock refised the request and informed Local that the
company would view any continued strike activity asa
violation of the new CBA's no-strike clause. IBT and
Local responded by announcing a company-wide
strike that involved numerous facilities and hundreds
of workers, including members of IBT locals besides
Local 287.

According to Granite Rock, IBT not only insti-
gated this strike; it supported and directed it. IBT
provided pay and benefits to union members who
refused to return to work, directed Local's negotiations
with Granite Rock, supported Local financially during
the strike period with a $1.2 million loan, and
represented to Granite Rock that IBT had unilateral
authority to end the work stoppage in exchange for a
hold-harmless agreement covering IBT members
within and outside Local's bargaining unit,

On July 9, 2004, Granite Rock sued IBT and
Local in the District Court, seeking an injunction
against the ongoing strike and strike-related damages.
Granite Rock's complaint, originally and as amended,
invoked federal jurisdiction under LMRA § 301(a),
alleged that the July 6 strike violated Local's obliga-
tions under the CBA's no-strike provision, and asked
the District Court to enjoin the strike because the
hold-harmless dispute giving rise to the strike was an

- arbitrable grievance. See Bovs Markets, {nc. v. Retail
Clerks, 398 U,S. 235, 237-238, 253-254, 90 S.Ct.
1583, 26 L..Ed.2d 199 (1970) (holding that federal
courts may enjoin a strike where a CBA contemplates
arbitration of the dispute that occasions the strike).
The unions conceded that LMRA § 30i(a) gave the
District Court jurisdiction over the suit but opposed
Granite Rock's complaint, asserting that the CBA was
not validly ratified on July 2 (or at any other time
relevant to the July 2004 strike)} and, thus, its no-strike
clause did not provide a basis for Granite Rock's
claims chailenging the strike.

The District Court initially denied Granite Rock’s

request to enforce the CBA's no-strike provision be-
cause Granite Rock was unable to produce evidence
that the CBA was ratified on July 2.App. 203-213.
Shortly after the District Court ruled, however, a Local
member testified that Netto had put the new CBAto a
ratification vote on July 2, and that the voting Local
members unanimously approved the agreement.
Based on this statement and supporting testimony
from 12 other employees, Granite Rock moved for a
new trial on its injunction and damages claims.

On August 22, while that motion was pending,
Local conducted a second successful “ratification”
vote on the CBA, and *2855 on September 13, the day
the District Court was scheduled to hear Granite
Rock's motion, the unions called off their strike. Al-
though their return to work mooted Granite Rock's
request for an injunction, the District Court proceeded
with the hearing and granted Granite Rock a new trial
on its damages claims. The parties proceeded with
discovery and Granite Rock amended its complaint,
which already alleged federal ™2 claims for breach of
the CBA against both Local and IBT, to add federal
inducement of breach and interference with contract
{(hereinafter tortious interference) claims against IBT.

EN2. This Court has recognized a federal
common-law claim for breach of a CBA
under LMRA § 301(a). See, e.g., Textile
Forkers v. Lincoln Mills of 4la., 353 US.
448 456, 775.Ct. 912, 1 L. Ed.2d 972 (1957).

IBT and Local both moved to dismiss. Among
other things, IBT argued that Granite Rock could not
plead a federal tort claim under § 301({a) because that
provision supports a federal cause of action only for
breach of contract. The District Court agreed and
dismissed Granite Rock's tortious interference claims.
The District Court did not, however, grant Local's
separate motion to send the parties’ dis?ute over the
CBA's ratification date to arbitration. 2 The District
Court held that whether the CBA was ratified on July
2 or August 22 was an issue for the court to decide,
and submitted the question to a jury. The jury reached
a upanimous verdict that Local ratified the CBA on
July 2, 2004, The District Court entered the verdict
and ordered the parties to proceed with arbitration on
Granite Rock's breach-of-contract claims for
strike-related damages.

FN3. The CBA's ratification date is impor-

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.



Page 9

130 8.Ct. 2847, 188 LR.R.M. (BNA) 2897, 177 L.Ed.2d 567, 78 USLW 4712, 159 Lab.Cas. P 10,261, 10 Cal. Da.11y
Op. Serv. 7929, 2010 Daily Journal D.AR. 9651, 22 Fla. L. Weekly Fed. § 593

(Cite as: 130 S Ct. 2847)

tant to Granite Rock's underlying suit for
strike damages. If the District Court correctly
concluded that the CBA was ratified on July
2, Granite Rock could argue on remand that
the July work stoppage violated the CBA's
no-strike clause.

The Court of Appeals for the Ninth Circuit af-
firmed in part and reversed in part. See 546 F.3d 1169
(2008). The Court of Appeals affirmed the District
Court's dismissal of Granite Rock's tortious interfe-
rence claims against IBT. See id., at 1170-1175. But it
disagreed with the District Court's determination that
the date of the CBA's ratification was a matter for
judicial resolution. See id.. at 1176-117§, The Court of
Appeals reasoned that the parties' dispute over this
issue was governed by the CBA's arbitration clause
because the clause clearly covered the related strike
claims, the “national policy favoring arbitration” re-
quired that any ambiguity about the scope of the par-
ties' arbitration clause be resolved in favor of arbitra-
bility, and, in any event, Granite Rock had “implicit-
ly” consented to arbitrate the ratification-date dispute
“by suing under the contract” fd., at 1178 (internal
quotation marks omitted). We granted certiorari. See
557 U.8. ----, 129 S.Ct. 2865, 174 L.Ed.2d 575 (2009).

1

11[2] It is well settled in both commercial and
labor cases that whether parties have agreed to “sub-
mift] a particular dispute {o arbitration™ is typically an
“ ‘issue for judicial determination.” ” Howsam v. Dean
Witter Revnolds, Inc., 537 U.8. 79, 83,123 S.Ct. 588.
154 L.Ed.2d 491 (2002} (quoting AT & T Technolo-
gies_Inc. 1. Communications Workers, 475 1.8, 643,
649, 106 S.Ct. 1415, 891 Ed.2d 648 (1986)); see Jokn
Wiley & Sons, Inc. v. Livingston, 376 U8, 543,
546-547. 84 S.Ct. 909, 11 L.Ed.2d 898 (1964). It is
similarly well settled that where the dispute at issue
concerns contract formation, the dispute is *2856
generally for courts to decide. See, e.g., First Options
of Chicago, Inc. v. Kaplan, 514 US. 938, 944, 115
S.Ct 1920, i31 L.Ed.2d 985 (1993) (**When deciding
whether the parties agreed to arbitrate a certain matter
.. courts generally ... should apply ordinary ... prin-
ciples that govern the formation of contracts™), AT & T
Technologies, supra, at 648-649, 106 S.Ct. 1415 (ex-
plaining the settled rule in labor cases that * ‘arbitra-
tion is a matter of contract’ ” and “arbitrators derive
their authority to resolve disputes only because the
parties have agreed in advance to submit such griev-

ances to arbitration™); Buckeye Check Cashing, Inc. v.
Cardegna, 546 U1.S. 440, 444, n. 1. 126 S.Ct. 1204,
163 L.Ed.2d 1038 (2006) (distinguishing treatment of
the generally nonarbitral question whether an arbitra-
tion agreement was “ever concluded” from the ques-
tion whether a contract containing an arbitration
clause was illegal when formed, which question we
held to be arbitrable in certain circumstances),

These principles would neatly dispose of this case
if the formation dispute here were typical. But it is not.
It is based on when (not whether) the CBA that con-
tains the parties' arbitration clause was ratified and
thereby formed. P And at the time the District Court
considered Local's demand to send this issue to an
arbitrator, Granite Rock, the party resisting arbitra-
tion, conceded both the formation and the validity of
the CBA's arbitration clause.

FN4. Although a union ratification vote is not
always required for the provisions in @ CBA
to be considered validly formed, the parties
agree that matification was such a predicate
here. See App. 349-351.

[3][4] These unusua] facts require us to reem-
phasize the proper framework for deciding when
disputes are arbitrable under our precedents. Under
that framework, a court may order arbitration of a
particular dispute only where the court is satisfied that
the parties agreed to artbitrate that dispute. See First
QOptions, supra,_at 943, 115 S.Ct. 1920; AT & T
Technologies, supra, at 648-649, 106 S.Ct. 1415, To
satisfy itself that such agreement exists, the court must
resolve any {ssue that calls into question the formation
or applicability of the specific arbitration clause that a
party secks to have the court enforce. See, eg.,
Rent-A-Center, West, Inc. v. Jackson, —- U.S. «—, -

w130 8.Ct. 2772, —-- [ .Ed.2d —- (201Q) (opinion
of SCALIA, I.). Where there is no provision validly
committing them to an arbitrator, see ante, at 2776 -
2778, these issues typically concern the scope of the
arbitration clause and its enforceability. In addition,
these issues always include whether the clause was
agreed to, and may include when that agreement was
formed.

A
[5]f61{7] The parties agree that it was proper for
the District Court to decide whether their ratification
dispute was arbitrable2 They disagree about
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whether the District Court answered the question
correctly. Local contends that the District Court erred
in holding that the CBA's ratification date was an issue
for the court to decide. The Court of Appeals agreed,
holding that the District Court's refusal to send that
dispute to arbitration violated two principles of arbi-
trability set forth in our precedents. See *28575346
F.3d, at 1177- 1178. The first principle is that where,
as here, parties conceds that they have agreed to arbi-
trate some matters pursuant to an arbitration clause,
the “law’s permissive policies in respect to arbitration™
counsel that “ ‘any doubts concerning the scope of
arbitral issues should be resolved in favor of arbitra-
tion.” ” First Optigns, supra, at 945, 115 S.Ct, 1920
(quoting Mitsubishi Motors Corp. v. Soler Chrys-
ler-Plvmouth, Inc., 473 U.S. 614, 626, 105 S.Ct. 3346,
87 L.Ed.2d 444 (1983)); see 546 F.3d, at 1177-1178
{citing this principle and the “national policy favoring
arbitration” in concluding that arbitration clauses “are
to be construed very broadly” (intemal quotation
marks and citations omitted}). The second principle
the Court of Appeals invoked is that this presumption
of arbitrability applies even to disputes about the en-
forceability of the entire contract containing the arbi-
tration clause, because at least in cases governed by
the Federal Arbitration Act (FAA), 9 US.C. § 1 ef
seq., ™ courts must treat the arbitration clause as
severable from the contract i which it appears, and
thus apply the clause to all disputes within its scope
“‘[u]nless the [validity] challenge is to the arbitration
clause itself”  or the party “disputes the formation of
[the] contract,” 546 F.3d, at {176 {quoting Buckeye
546 U.S., at 445-446, 126 S.Cr. 1204); 546 F.3d, at
1177, and n. 4 (explaining that it would treat the par-
ties' arbitration clause as enforceable with respect to
the ratification-date dispute because no party argued
that the “clause is invalid in any way”)).

EN3. Because neither party argues that the
arbitrator should decide this question, there is
no need to apply the rule requiring “ ‘clear
and unmistakable’ " evidence of an agree-
ment to arbitrate arbitrability. First Options
of Chicago, Inc. v. Kaplan, 514 US. 938,
944, 115 S.Ct. 1920, 131 L Ed.2d 985 (1995)
(quoting AT & T Technologies, Inc. v.
Communications Workers, 475 UJ.S. 643,

649, 106 8.Ct. 1415, 89 L.Ed.2d 648 {1986}

(alterations omitted)).

FNé. We, like the Court of Appeals, discuss

precedents applying the FAA because they
employ the same rules of arbitrability that
govern labor cases. See, e.g, AT & T Tech-
nologies, supra, at 650, 106 S.Ct. 1415, In-
deed, the rule that arbitration is strictly a
matter of consent-and thus that courts must
typically decide any questions concerning the
formation or scope of an arbitration agree-
ment before ordering parties to comply with
it-is the comerstone of the framework the
Court announced in the Steelworkers Trilogy
for deciding arbitrability disputes in LMRA
cases. See Steelworkers v. American Mfe.
Co., 363 U.S. 564, 567-568, 80 S.Ct. 1343, 4
L.Ed.2d 1403 (1960); Steelworkers v. War-
rior & Guif Nav_Cg_, 363 U.S. 574, 582, 80
S.Ct. 1347, 4 1..Ed.2d 1409 (1960Q); Steei-
workers v. Enterprise Wheel & Car Corp.,
363 U.S. 593, 597, 80 8.Ct. 1358, 4 L.Ed.2d
1424 (1960}.

83[9][10] Local contends that our precedents,
particularly those applying the * ‘federal policy fa-
voring arbitration of labor disputes,” ** permit no other
result. Brief for Respondent Local, p. 15 (quoting

Gateway Coal Co. v. Mine Workers, 414 U.8. 368,
377,94 5.Ct. 629, 38 L.Ed.2d 583 (1974)); see Brief
for Respondent Local, pp. 10-13; 16-25. Local, like
the Court of Appeals, overreads our precedents. The
language and holdings on which Local and the Court
of Appeals rely cannot be divorced from the first
principle that underscores all of our arbitration deci-
sions: Arbitration is strictly “a matter of consent,” Folr
Information Sciences, Inc, v. Board of Trustees o

Lelund Stanford Junior Univ., 489 U.S. 468, 479, 109
S.Ct, 1248, 103 L.Ed.2d 488 (1989}, and thus “is a
way to resolve those disputes-but only those dis-
putes-that the parties have agreed to submit to arbi-
tration,” First Options, 514 U.S.. at 943, 115 S.Ct.
1920 (emphasis added).™ Applying this principle,
our precedents hold that courts should order arbitra-
tion of a dispute only where the court is satisfied that
neither the formation of the *2858 parties' arbitration
agreement nor (absent a valid provision specifically
committing such disputes to an arbitrator) its enfor-
ceability or applicability to the dispute is in issue. [hid.
Where a party contests either or both matters, *“the
court” must resolve the disagreement. fbid.

EN7. See also Maspobuono v. Shearson
Lehman Hutton, Ine. 514 US. 52, 57 115
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8.Ct. 1212, 131 L.Ed.2d 76 (1995); Dean
Wirrer Reynolds Inc. v. Byrd 470 U.S. 213,
219-220. 105 S.Ct. 1238, 84 1. Ed.2d 158
(1985); Scherk v. Alberto-Culver Co. 417
LS. 506, 511,94 5.Ct. 2449.41 L .Ed.2d 270
(1974), AT & T Technologies supra, at 648,
106 S.Ct. 1415; Warrior & Gulf supra, at
582, 80 8.Ct. 1347; United States v, Moor-
man, 338 U1.S, 457, 462, 70 S.Ct. 288, 94
L.Ed. 256 (1950).

Local nonetheless interprets some of our opinions
to depart from this framework and to require arbitra-
tion of certain disputes, particularly labor disputes,
based on policy grounds even where evidence of the
parties’ agreement to arbitrate the dispute in question
is lacking. See Brief for Respondent Local, p. 16
{citing cases emphasizing the policy favoring arbitra-
tion generally and the “impressive policy considera-
tions favoring arbitration™ in LMRA cases (internal
quotation marks omitted)). That is not a fair reading of
the opinions, all of which compelled arbitration of a
dispute only after the Court was persuaded that the
parties' arbitration agreement was validly formed and
that it covered the dispute in question and was legally
enforceable. See, eg., First Options, supra,__at
944-945 115 S.Ct. 1920. That Buckeye and some of
our cases applying a presumption of arbitrability to
certain disputes do not discuss each of these require-
ments merely reflects the fact that in those cases some
of the requirements were so obviously satisfied that no
discussion was needed.

In Buckeye, the formation of the parties' arbitra-
tion agreement was not at issue because the parties
agreed that they had “concluded” an agreement to
arbitrate and memorialized it as an arbitration clause
in their loan contract. 546 U.S. at444,n. 1. 126 S.Ct.
1204, The arbitration clause's scope was also not at
issue, because the provision expressly applied to
‘[2}ny claim, dispute, or controversy ... arising from or
relating 1o ... the validity, enforceability, or scope of
this Arbitration Provision or the entire Agreement.”
Id. at 442 126 S.Ct 1204, The parties resisting arbi-
tration (customers who agreed to the broad arbitration
clause as a condition of using Buckeye's loan service)
claimed only that a usurious interest provision in the
loan agreement invalidated the entire contract, in-
cluding the arbitration clause, and thus precluded the
Court from relying on the clause as evidence of the
parties' consent to arbitrate matters within its scope.

See id., at 443, 126 S.Ct. 1204, In rejecting this ar-
gument, we simply applied the requirement in § 2 of
the FAA that courts treat an arbitration clause as se-
verable from the contract in which it appears and
enforce it according to its terms unless the party re-
sisting arbitration specifically challenges the enfor-
ceability of the arbitration clause itself, see id., at
443-445, 126 5.Ct. 1204 (citing 9 U.S.C. § 2; Seuth-
land Corp. v. Keating, 465 U S, 1, 4-5, 104 5.Ct. 852,
79 L.Ed.2d 1 (1984); Prima Paint Corp. v. Flood &
Conklin Mfe. Co.. 388 U.S. 395, 402-404, 87 SCt.
1801, 18 L.Ed.2d 1270 (1967)), or claims that the
agreement to arbitrate was “[n]ever concluded,” 546
US. at 444. n. 1, 126 S.Ct._1204; see also
Rent-A-Cenier; — US., at +==s - «—- and n. 2, 130
S.Ct 2772,

Our cases invoking the federal “policy favoring
arbitration” of commercial and labor disputes apply
the same framework. They recognize that, except
where “the parties clearly and unmistakably provide
otherwise,” AT & T Technologies, 475 U.S.. at 649,
106 5.Ct. 1415, it is “the court's duty to interpret the
agreement and to defermine whether the parties in-
tended to arbitrate grievances concerning™ a particular
matter, jd.. at 651, 106 S.Ct. 1415. They then dis-
charge this duty by: (1) applying the presumption of
arbitrability only where a validly formed and enfor-
ceable arbitration agreement is ambiguous about
whether it covers the dispute at hand; and (2) adhering
to the presumption *2859 and ordering arbitration
only where the presumption is not rebutted. See jd., at

651-652, 106 S.Ct. 1415; Prima Paint Corp., supra, at
396-398, 87 S.Ct. 1801; Gateway Coal Co. v. Mine
Workers, 414 U.S, 368, 374-377, 94 S.Ct. 629, 38
L.Ed.2d 583 (1974); Drake Bakeries Inc. v. Bakerv
Workers, 370 U.S. 254, 256-257, 82 S.Ct. 1346, 8
L.Ed.2d 474 (1962Y; Atkinson v. Sinclair Refining Co.,
370 U.S. 238, 241-242. 82 S.Ct. 1318, 8 1. Ed.2d 462
(1962); Steelworkers v. Warrior & Gulf Nav. Co., 363
U.s. 574? 576, 80 S.Cr. 1347, 4 I .Fd.2d 1409
(1960).%

FNS. That our labor arbitration precedents
apply this rule is hardly surprising. As noted
above, see n. 6, supra, the rule is the foun-
dation for the arbitrability framework this
Court announced in the Steelworkers Trilogy.
Local's assertion that Hurrior & Gulf sug-
gests otherwise is misplaced. Although
Harrior & Guif contains language that might
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in isolation be misconstrned as establishing a
presumption that labor disputes are arbitrable
whenever they are not expressly excluded
from an arbitration clause, 363 U.S.. at
578-582, 80 S.Ct. 1347, the opinion else-
where emphasizes that even in LMRA cases,
“courts” must construe arbitration clauses
because “a party cannot be required to submit
to arbitration any dispute which he has not
agreed so to submit” fd.. at 582, 80 S.Ct.
1347 (applying this rule and finding the
dispute at issue arbitrable only after deter-
mining that the parties' arbitration clause
could be construed under standard principles
of contract interpretation to cover it).

Our use of the same rules in FAA cases is
also unsurprising. The rules are suggested
by the statute itself. Section 2 of the FAA
requires courts to enforce valid and en-
forceable arbitration agreements according
to their terms, And § 4 provides in perti-
nent part that where a party invokes the
jurisdiction of a federal court over a matter
that the court could adjudicate but for the
presence of an arbitration clanse, “[t]he
court shall hear the parties” and “direc[t]
the parties to proceed to arbitration in ac-
cordance with the terms of the agreement”
except “[i)f the making of the arbitration
agreement or the failure, neglect, or refusal
to perform the same be in issue,” in which
case “the court shall proceed summarily to
the trial thereof” 9 US.C. § 4.

Local is thus wrong to suggest that the presump-
tion of arbitrability we sometimes apply takes courts
outside our settled framework for deciding arbitrabil-
ity. The presumption simply assists in resolving arbi-
trability disputes within that framework. Confining
the presumption to this role reflects its foundation in
“the federal policy favoring arbitration.” As we have
explained, this “policy” is merely an acknowledgment
of the FAA's commitment to “overrule the judiciary's
longstanding refusal to enforce agreements to arbitrate
and to place such agreements upon the same footing as
other contracts.” Folt, 489 U.S. at 478, 109 S.Ct. 1248
(internal quotation marks and citations omitted). Ac-
cordingly, we have never held that this policy over-
rides the principle that a court may submit to arbitra-
tion “only those disputes ... that the parties have

agreed to submit.” First Options, 514 U.S., at 943, 115
S.Ct. 1920; see also Mastrobuono v. Shearson Lehiman
Hutton, Inc, 514 U.S. 52, 57, 115 S.Ct. 1212, 131
L.Ed.2d 76 (1995) { “{T]he FAA's proarbitration pol-
icy does not operate without regard to the wishes of
the contract parties”™); AT & T Technologies, 475 U.8.,
at 650-651, 106 S.Ct. 1415 (applying the same rule to
the “presumption of arbitrability for labor disputes”).
Nor have we held that courts may use policy consid-
erations as a substitute for party agreement. See, e.g.,
id., at 648-651, 106 S5.Ct, 1415; Volt, supra, at 478,
109 8.Ct. 1248. We have applied the presumption
favoring arbitration, in FAA and in labor cases, only
where it reflects, and derives its legitimacy from, a
judicial conclusion that arbitration of a particular
dispute is what the parties intended because their
express agreement to arbitrate was validly formed and
{(absent a provision clearly and validly committing
such issues to an arbitrator) is legally enforceable and
*2860 best constived to encompass the dispute. See
First Options, supra, at 944-945 115 S.Ct. 1920
(citing Mitsubishi, 473 U.8., at 626, 105 S.Ct. 3346);
Howsam, 537 U.S., at 83-84, 123 5.Ct. 588, 4T & T
Technologies, supra, at 650, 106 S.Ct. 1415 (citing
Warrior & Gulf supra, at 582-583. 80 S.Ct. 1347);
Drake Bakeries. supra, at 239-260. 82 S.Ct. 1346.
This simple framework compels reversal of the Court
of Appeals’ judgment because it requires judicial res-
olution of two questions central to Local's arbitration
demand: when the CBA was formed, and whether its
arbitration clause covers the matters Local wishes to
arbitrate.

B

[LI] We begin by addressing the grounds on
which the Court of Appeals reversed the District
Court's decision to decide the parties’ ratification-date
dispute, which the parties characterize as a formation
dispute because a union vote ratifying the CBA's
terms was necessary to form the contract. Sec App.
3512 For purposes of determining arbitrability,
when a contract is formed can be as critical as whether
it was formed. That is the case where, as here, the date
on which an agreement was ratified determines the
date the agreement was formed, and thus determines
whether the agreement’s provisions were enforceable
during the period relevant to the parties’ dispute. 212

FN9. The parties' dispute about the CBA's
ratification date presents a formation ques-
tion in the sense above, and is therefore not
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on all fours with, for example, the formation
disputes we referenced in Buckeve Check
Cashing, Inc. v. Cardegna, 546 U.S. 440,
444.n. 1, 126 S.Ct. 1204, 163 L.Ed.2d 1038
(2006}, which concerned whether, not when,
an agreement to arbitrate was “concluded.”
That said, the manner in which the CBA's
ratification date relates to Local's arbitration
demand makes the ratification-date dispute in
this case one that requires judicial resolution.
See infra, at 2860 - 2863,

FN10. Our conclusions about the signific-
ance of the CBA's ratification date to the
specific arbitrability question before us do
not disturb the general rule that parties may
agree to arbitrate past disputes or future
disputes based on past events.

This formation date question requires judicial
resolution here because it relates to Local's arbitration
demand in such a way that the District Court was
required to decide the CBA's ratification date in order
to determine whether the parties consented to arbitrate
the matters covered by the demand. ™M The parties
agree that the CBA's arbitration clause pertains only to
disputes that “arise under” the agreement. Accor-
dingly, to hold the parties' ratification-date dispute
arbitrable, the Court of Appeals had to decide whether
that dispute could be characterized as “arising under”
the CBA. In answering this question in the affirmative,
both Local and the Court of Appeals tied the arbitra-
bility of the ratification-date issue-which Local raised
as a defense to Gradite Rock's strike claims-to the
arbitrabiiity of the strike claims themselves. See id., at
347. They did so because the CBA's arbitration clause,
which pertains only to disputes “arising under” the
CBA and thus presupposes the CBA's existence,
would seem plainly to cover a dispute that “arises
*2861 under” a specific substantive provision of the
CBA, but does not so obviously cover disputes about
the CBA's own formation. Accordingly, the Court of
Appeals relied upon the ratification dispute's rela-
tionship to Granite Rock's claim that Local breached
the CBA's no-strike clause {a claim the Court of Ap-
peals viewed as clearly “arising under” the CBA) to
conclude that “the arbitration clause is certainly
‘susceptible of an interpretation’ that covers” Local's
formation-date defense. 546 F.3d at 1177 n. 4.

EN11, In reaching this conclusion we need

not, and do not, decide whether every dispute
over a CBA's ratification date would require
judicial resclution. We recognize that ratifi-
cation disputes in labor cases may often
qualify as “formation disputes” for contract
faw purposes because contract law defines
formation as acceptance of an offer on spe-
cified terms, and in many labor cases ratifi-
cation of a CBA is necessary to satisfy this
formation requirement. See App. 349-351.
But it is not the mere labeling of a dispute for
contract law  purposes that determines
whether an issue is arbitrable. The test for
arbitrability remains whether the parties
consented to arbitrate the dispute in question.

The Court of Appeals overlooked the fact that this
theory of the ratification dispute's arbitrability fails if
the CBA was not formed at the time the unions en-
gaged in the acts that gave rise to Granite Rock’s strike
claims, The unions began their strike on July 6, 2004,
and Granite Rock filed its suit on July 9. If, as Local
asserts, the CBA containing the parties’ arbitration
clause was not ratified, and thus not formed, until
August 22, there was no CBA for the July no-strike
dispute to “arise under,” and thus no valid basis for the
Court of Appeals' conclusion that Granite Rock's July
9 claims arose under the CBA and were thus arbitrable
along with, by extension, Local's formation date de-
fense to those claims.™* See ihid. For the foregoing
reasons, resolution of the parties' dispute about
whether the CBA was matified in July or August was
central 1o deciding Local's arbitration demand, Ac-
cordingly, the Court of Appeals erred in holding that it
was not necessary for the District Court to determine
the CBA's ratification date in order to decide whether
the parties agreed to arbitrate Granite Rock's no-strike
claim or the ratification-date dispute Local raised as a
defense to that claim.

FN12. This analysis pertains only to the
Court of Appealy’ decision, which did not
engage the 11th-hour retroactivity argument
Local raised in its merits brief in this Court,
and that we address below.

Local seeks to address this flaw in the Court of
Appeals' decision by arguing that in December 2004
the parties executed a document that rendered the
CBA effective as of May 1, 2004 (the date the prior
CBA expired), and that this effective-date language
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rendered the CBA's arbitration clause (buf not its
no-strike clause) applicable to the July strike period
notwithstanding Local's view that the agreement was
ratified in August (which ratification date Local con-
tinues to argue controls the period during which the
no-strike clause applies). Sce Brief for Respondent
Local, pp. 26-27; Tr. of Oral Arg. 32, 37-39. The
Court of Appeals did not rule on the merits of this
claim (i.e., it did not decide whether the CBA's effec-
tive date language indeed renders some or all of the
agreement's provisions retroactively applicable to
May 2004), and we need not do so either, Even ac-
cepting Local's assertion that it raised this retroactivity
argument in the District Court, see Brief for Respon-
dent Local, p. 26,”2 Local did not raise this argument
in the Court of Appeals. Nor, more importantly, did
Local's brief in opposition to Granite Rock's petition
for certiorari raise the argument as an alternative
ground on which this Court could or should affirm the
Court of Appeals' judgment finding the ratifica-
tion-date dispute arbitrable for the reasons discussed
above. Accordingly, the argument is properly
“deemed waived.” This Court's Rule 15.2; Carcieri v.
Salgzar, 555 U.8, -, ----, 129 S.Ct. 1058, 1068, 172

L.Ed.2d 791 (2009), EX1¢

FN13. This claim is questionable because
Local's February 2005 references to the
agreement “now in effect” are not obviously
equivalent to the express retroactivity argu-
ment Local asserts in its merits brief in this
Court. See Brief for Respondent Local, pp.
26-27.

FN14, Justice SOTOMAYOR's conrclusion
that we should nonetheless excuse Local's
waiver and consider the retroactivity argu-
ment, see post, at 2868 - 2869 (opinion
concurring in part and dissenting in part), is
flawed. This Court's Rule 15.2 reflects the
fact that our adversarial system assigns both
sides responsibility for framing the issues in
a case. The importance of enforcing the Rule
is evident in cases where, as here, excusing a
party's noncompliance with it would require
this Court to decide, in the first instance, a
question whose resolution could affect this
and other cases in a manner that the District
Court and Court of Appeals did not have an
opportunity to consider, and that the parties'
arguments before this Court may not fulty

address,

%2862 C

Although the foregoing is sufficient to reverse the
Court of Appeals’ judgment, there is an additional
reason to do so: The dispute here, whether labeled a
formation dispute or not, falls outside the scope of the
parties' arbitration clause on grounds the presumption
favoring arbitration cannot cure, Section 20 of the
CBA provides in relevant part that “[a]ll disputes
arising under this agreement shall be resolved in
accordance with the [Grievance] procedure,” which
includes arbitration. App. 434 (emphasis added); see
also id., at 434-437. The parties' ratification-date
dispute cannot properly be characterized as falling
within the (relatively narrow, cf,, e.g., Drake Bakeries
Inc.. 370 .8, a1 256-257, 82 S.Ct. 1346} scope of this
provision for at least two reasons. First, we do not
think the question whether the CBA was validly rati-
fied on July 2, 2004-a question that concerns the
CBA's very existence-can fairly be said to “arise un-
der” the CBA. Second, even if the “arising under”
language could in isolation be construed to cover this
dispute, Section 20's remaining provisions all but
foreclose such a reading by describing that section's
arbitration requirement as applicable to labor disa-
greements that are addressed in the CBA and are
subject to its requirement of mandatory mediation. See
App. 434-437 (requiring arbitration of disputes
“arising under” the CBA, but only after the Union and
Employer have exhausted mandatory mediation, and
limiting any arbitration decision under this provision
to those “within the scope and terms of this agreement
and ... specifically limited to the matter submitted™).

The Court of Appeals' contrary conclusion does
not find support in the text of § 20. The Court of Ap-
peals’ only effort to grapple with that text misses the
point because it focuses on whether Granite Rock's
claim to enforce the CBA's no-strike provisions could
be characterized as “arising under” the agreement. See
546 F.3d, at 1177, n. 4. Even assuming /hat claim can
be characterized as “arising under” the CBA, it is not
the issue here. The issue is whether the formation-date
defense that Local raised in response to Granite Rock's
no-strike suit can be characterized as “arising under”
the CBA, It cannot for the reasons we have explained,
namely, the CBA provision requiring arbitration of
disputes “arising under” the CBA is not fairly read to
include a dispute about when the CBA came into
existence. The Court of Appeals erred in failing to
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address this question and holding instead that the
arbitration clause is “susceptible of an interpretation”
that covers Local's formation-date defense 1o Granite
Rock’s suit “[blecause Granite Rock is suing ‘under’
the alleged new CBA™ and “[a]rbitration clauses are to
be construed very broadly.” fbid.; secalso id., at 1178.

b

[12] Local's remaining argument in support of the
Court of Appeals' judgment *2863 is similarly un-
availing. Local reiterates the Court of Appeals' con-
clusion that Granite Rock “implicitly” consented to
arbitration when it sued to enforce the CBA's no-strike
and arbitrable grievance provisions, Sece Brief for
Respondent Local, pp. 17-18. We do not agree that by
seeking an injunction against the strike so the parties
could arbitrate the labor grievance that gave rise to it,
Granite Rock also consented to arbitrate the ratifica-
tion (formation) date dispute we address above. See
564 F.3d. at 1178. It is of course true that when Gra-
nite Rock sought that injunction it viewed the CBA
{and all of its provisions) as enforceable. But Granite
Rock’s decision to sue for compliance with the CBA's
grievance procedures on strike-related matters does
not establish an agreement, “implicit” or otherwise, to
arbiirate an issue (the CBA's formation date) that
Granite Rock did not raise, and that Granite Rock has
always (and rightly, see Part II-C, supra ) characte-
rized as beyond the scope of the CBA's arbitration
clause. The mere fact that Local raised the formation
date dispute as a defense to Granite Rock's suit does
not make that dispute attributable to Granite Rock in
the waiver or estoppel sense the Court of Appeals
suggested, see 546 F.3d, at 1178, much less establish
that Granite Rock agreed to arbitrate it by suing to
enforce the CBA as to other matters. Accordingly, we
- hold that the parties’ dispute over the CBA's formation
date was for the District Court, not an arbitrator, to
resolve, and remand for proceedings consistent with
that conclusion.

ITE

[131[14} We turn now to the claims available on
remand. The parties agree that Granite Rock can bring
a breach-of-contract claim under LMRA § 301(a)
against Local as a CBA signatory, and against IBT as
Local's agent or alter ego. See Brief for Respondent
IBT 10-13; Reply Brief for Petitioner i2-13 and n.
11.7 The question is whether Granite Rock may
also bring a federal tort claim under § 301(a) for IBT's
alleged interference with the CBA. ¢ Brief for Pe-

titioner 32, The Court of Appeals joined virtually all
other Circuits in holding that it would not recognize
such a claim under § 301{a).

FN13, Although the parties concede the
general availability of such a claim against
IBT, they dispute whether Granite Rock
abandoned its agency or alter ego allegations
in the course of this litigation. Compare Brief
for Respondent IBT, p. 10 with Reply Brief
for Petitioner 12-13, n. 11. Granite Rock
concedes that it has abandoned its claim that
IBT acted as Local's undisclosed principal in
orchestrating the ratification response to the
July 2, 2004, CBA. See Plaintiff Granite
Rock's Memorandum of Points and Authori-
ties in Opposition to Defendant IBT's Motion
to Dismiss in No. 5:04-cv-02767-JW (ND
Cal,, Aug. 7, 2006), Doc. 178, pp. 6, 8 (he-
reinafter Points and Authorities). But Granite
Rock insists that it preserved its argument
that Local served as [BT's agent or alter ego
when Local denied ratification and engaged
in unauthorized strike activity in July 2004.
Nothing in the record before us unequivo-
cally refutes this assertion. See App. 308,
311-315, 318; Points and Authorities 6, n. 3.
Accordingly, nothing in this opinion forec-
loses the parties from litigating these claims
on remand.

FN16. IBT argues that we should dismiss this
question as improvidently granted because
Granite Rock abandoned its tortious interfe-
rence claim when it declared its intention to
seek only contractual (as opposed to punt-
tive) damages on the claim. See Brief for
Respondent IBT 16. We reject this argument,
which confuses Granite Rock's decision to
forgo the pursuit of punitive damages on its
claim with a decision to abandon the claim
itself. The two are not synonymous, and IBT
cites no authority for the proposition that
Granite Rock must allege more than eco-
nomi¢ damages to state a claim on which re-
lief could be granted.

Granite Rock asks us to reject this position as
inconsistent with federal labor law's #2864 goal of
promoting industrial peace and economic stability
through judicial enforcement of CBAs, as well as with
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our precedents holding that a federal common law of
labor contracts is necessary to further this goal. See
id., at 31, see also, e.g., Textile Workers v. Lincoln
Mills of Ala, 353 US. 448 451, 77 S.Ct. 912, 1|
L.Ed.2d 972 {1957). Explaining that IBT's conduct in
this case undermines the very core of the bargaining
relationship federal labor laws exist to protect, Gramte
Rock argues that a federal common-law tort remedy
for IBT's conduct is necessary because other potential
avemues for deterring and redressing such conduct are
either unavailable or insufficient. See Brief for Peti-
tioner 32-33; Reply Brief for Petitioner 19-20. On the
unavailable side of the ledger Granite Rock lists
state-law tort claims, some of which this Court has
held § 301(a) pre-empts, as well as administrative
{(unfair labor practices) claims, which Granite Rock
says the National Labor Relations Board (NLRB)
cannot entertain against international unions that (like
IBT) are not part of the certified local bargaining unit
they allegedly control. On the insufficient side of the
ledger Granite Rock lists federal common-law
breach-of-contract claims, which Granite Rock says
are difficult to prove against non-CBA signatories like
IBT because international unions structure their rela-
tionships with local unions in a way that makes agency
or alter ego difficult to establish. Based on these as-
sessments, Granite Rock suggests that this case
presents us with the choice of either recognizing the
federal common-law tort claim Granite Rock seeks or
sanctioning conduct inconsistent with federal labor
statutes and our own precedents. See Brief for Peti-
tioner 13-14.

We do not believe the choice is as stark as Granite
Rock implies. It is of course true that we have con-
strued “Section 301{to] authoriz[e] federal courts to
fashion a body of federal iaw for the enforcement of
collective bargaining agreements.” Lewis v, Benedict
Coal Corp., 361 U.S. 459, 470, 80 S.Ct. 489 4
L.Ed.2d 442 (1960) (citing Lincoln Mills, supra ), But
we bave also emphasized that in developing this
commeon law we “did not envision any freewheeling
inquiry into what the federal courts might find to be
the most desirable rule.” Howard Johnson Co. v. Hotel
Employees, 417 U.S. 249. 255, 94 S.Ct. 2236, 41
[.Ed.2d 46 (1974). The balance federal statutes strike
between employer and union relations in the collec-
tive-bargaining arena is carefully calibrated, see, e.g.,
NLRB v._Drivers, 362 U.S. 274, 289-290, 80 S.Ct.
706, 4 1..Ed.2d 710 {1960), and as the parties’ briefs
illustrate, creating a federal common-law tort cause of
action would require a host of policy choices that

could easily upset this balance, see Brief for Res-
pondent IBT 42-44; Reply Brief for Petitioner 22-25.
It is thus no surprise that virtally all Courts of Ap-
peals have held that federal courts' authority to “create
a federal common law of collective bargaining
agreemenis under section 301" should be confined to
“a common law of contracts, not a source of inde-
pendent rights, let alone tort rights; for section 301 is
... a grant of jurisdiction only to enforce contracts.”
Brazinski v. Amoco Petrolenm Additives Co., 6 F.3d
1176, 1180 (C.A.7_1993). We see no reason for a
different result here because it would be premature to
recognize the federal common law tort Granite Rock
requests in this case even assuming that § 301(a) au-
thorizes us to do so.

In reaching this conclusion, we emphasize that
the question before us is a narrow one. It is not
whether the conduct Granite Rock challenges is re-
mediable, but whether we should augment the claims
already available to Granite Rock by creating a new
federal common-law cause of action *2865 under §
301{a). That we decline to do so does not mean that we
approve of IBT's alleged actions. Granite Rock de-
scribes a course of conduct that does indeed seem to
strike at the heart of the collective-bargaining process
federal labor laws were designed to protect. As the
record in this case demonstrates, however, a new
federa] tort claim is not the only possible remedy for
this conduct. Granite Rock's allegations have
prompted favorable judgments not only from a federal
jury, but also from the NLRB, In proceedings that
predated those in which the District Court entered
judgment for Granite Rock on the CBA's formation
date, ™! the NLRB concluded that a “‘complete
agreement” was reached on July 2, and that Local and
IBT violated federal labor laws by attempting to delay
the CBA's ratification pending execution of a separate
agreement favorable to IBT. See In re Teamsters Lo-
cal 287, 347 N.L.R.B, 339, 340-341, and n. 1 (2006)
{applying the remedial order on the 2004 conduct to
both Local and IBT on the grounds that IBT did not
disaffiliate from the AFL-CIO until July 25, 2005).

ENL7. Although the Board and federal jury
reached different conclusions with respect to
the CBA's ratification date, the discrepancy
has little practical significance because the
Board's remedial order against Local and IBT
gives “retroactive effect to the terms of the
[CBA of] July 2, 2004, as if ratified on that

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works.



Page 17

130 8.Ct. 2847, 188 L.R.RM. (BNA) 2897, 177 L.Ed.2d 567, 78 USLW 4712, 159 Lab.Cas. P 10,261, 10 Cal. Daily
Op. Serv. 7929, 2010 Daily Joumnal D.A R. 9651, 22 Fla. L. Weekly Fed. S 593

(Cite as: 130 S.Ct. 2847)

date.,” In re Teamsters Local 287, 347
N.L.R.B. 339, 340 (2006).

These proceedings, and the proceedings that re-
main to be conducted on remand, buttress our con-
clusion that Granife Rock's case for a new federal
common-law cause of action is based on assumptions
about the adequacy of other avenues of relief that are
at least questionable because they have not been fully
tested in this case and thus their efficacy is simply not
before us to evaluate. Notably, Granite Rock (like IBT
and the Court of Appeals) assumes that federal
common law provides the only possible basis for the
type of tort claim it wishes io pursue. See Brief for
Respondent IBT 33-34; Reply Brief for Petitioner 16.
But Granite Rock did not litigate below, and thus does
pot present us with occasion to address, whether state
law might provide a remedy. Sce, e.g., Steelworkers v.
Revwson, 495 .S, 362, 369-371, 110 5.Ct. 1904, 109
L.Ed.2d 362 (1990); Textron Lvcoming Reciprocating
Engine Div. AVCO Carp. v. Autgmobile Workers, 523
U.S. 653, 656, 658, 118 S.Ct. 1626, 140 L.Ed.2d 863
(1998). Nor did Granite Rock fully explore the
breach-of-contract and administrative causes of action
it suggests are insufficient to remedy IBT's conduct.
For example, far from establishing that an agency or
alier cgo claim against IBT would be unsuccessful, the
record in this case suggests it might be easier to prove
than usual if, as the NLRB's decision observes, IBT
and Local were affiliated in 2004 in a way relevant to
Granite Rock’s claims. See In re Teamsters Local 287,
supra, at 340, n. 6. Similarly, neither party has estab-
lished that the Board itself could not issue additional
relief against IBT. IBT's amicf argue that the “overlap
between Graaite Rock’s § 301 claim against the IBT
and the NLRB General Counsel's unfair labor practice
complaint against Local 287 brings into play the Na-
tional Labor Relations Act rule that an international
union commits an unfair labor practice by causing its
affiliated local unions to ‘impose extraneous
non-bargaining unit considerations into the collective
bargaining process.’ ” Brief for American Federation
of Labor et al. 30-31 (quoting Paperworkers Local
620 309 N.L.R.B. 44 44 (1992)). The fact that at [east
one Court of Appeals has recognized the viability of
such a claim, see *2866Kobell v. United Paperwork-
ers Int'l Union 965 F2d 1401, 1407-1409 (C.A6
1992), further persuades us that Granite Rock's ar-
guments do not justify recognition of a new federal
tort claim under § 301(a).

* ¥ ¥

We reverse the Court of Appeals' judgment on the
arbitrability of the parties' formation-date dispute,
affirm its judgment dismissing Granite Rock’s claims
against IBT to the extent those claims depend on the
creation of a new federal common-law tort cause of
action under § 301{a), and remand the case for further
proceedings consistent with this opinion.

It is so ordered.

Justice SOTOMAYOR, with whom Justice STE-
VENS joins, concurring in part and dissenting in part.

I join Part IIT of the Court's opinion, which holds
that petitioner Granite Rock's tortious interference
claim against respondent International Brotherhood of
Teamsters (IBT) is not cognizable under § 301(a) of
the Labor Management Relations Act, 1947 (LMRA),
29 US.C. § 185(a). I respectfully dissent, however,
from the Court's conclusion that the arbitration provi-
sion in the collective-bargaining agreement (CBA)
between Granite Rock and IBT Local 287 does not
cover the parties’ dispute over whether Local 287
breached the CBA's no-strike clause. In my judgment,
the parties clearly agreed in the CBA to have this
dispute resclved by an arbitrator, not a court,

The legal principles that govern this case are
simpler than the Court's exposition suggests. Arbitra-
tion, all agree, “is a matter of contract and a party
cannot be required to submit to arbitration any dispute
which [it] has not agreed so to submit.” Steelworkers
v. Warrior & Gulf Nav. Co, 163 U.S, 574, 582, B0
S.Ct. 1347, 4 [ .Ed.2d 1409 {1960). Before ordering
parties to arbitrate, a court must therefore confirm (1)
that the parties have an agreement to arbitrate and (2)
that the agreement covers their dispute. See ante, at
2857 - 2858. In determining the scope of an arbitration
agreement, “there is a presumption of arbitrability in
the sense that ‘[an order to arbitrate the particular
grievance should not be denied unless it may be said
with positive assurance that the arbitration clause is
not susceptible of an interpretation that covers the
asserted dispute. Doubts should be resolved in favor of
coverage.” " 4T & T Technologies, Inc. v. Communi-
cations Workers, 475 U.S. 643, 650, 106 S.Ct. 1415
89 L.Ed.2d 648 (1986) (quoting Harrior, 363 U.S.. at
582-383, 80 8.Ct. 1347); see also John Wiley & Sons,
Inc. v, Livingston, 376 1).5. 543, 550. n. 4, 84 $.Ct.
909, 11 L.Ed.2d 898 (1964) ( “[W]hen a contract is

scrutinized for evidence of an intention to arbitrate a
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particular kind of dispute, national labor policy re-
quires, within reason, that an interpretation that covers
the asserted dispute ... be favored” (emphasis deleted;
internal quotation marks omitted)). =

EN1. When the question is “ ‘who (primarily)
should decide arbitrability’ ” {(as opposed to “
‘whether a particular merits-related dispute is
arbitrable’ ™), “the law reverses the pre-
sumption.” First Options of Chicago,_Inc. v,
Kaplan, 514 U.S. 938, 944-945 115 S.Ct.
1920, 131 L.Ed.2d 985 (1995). In other
words, “[u]nless the parties clearly and un-
mistakably provide otherwise,” it is pre-
sumed that courts, not arbitrators, are re-
sponsible for resolving antecedent questions
concerning the scope of an arbitration
agreement. AT & T Technologies, Inc. v.
Communications Workers, 475 U.S. 643,
649,106 S.Ct. 1415, 89 L. .Ed.2d 648 (1986).
As the majority correctly observes, ante, at
2856, n. 5, this case does not implicate the
reversed presumption because both parties
accept that a court, not an arbitrator, should
resolve their current disagreement about
whether their underlying dispute is arbitra-
ble.

*2867 The application of these established pre-
cepts to the facts of this case strikes me as equally
straightforward: It is undisputed that Granite Rock and
Local 287 executed a CBA in December 2004. The
parties made the CBA retroactively “effect[ive] from
May 1, 2004,” the day after the expiration of their
prior collective-bargaining agreement. App. to Pet. for
Cert. A-190. Among other things, the CBA prohibited
strikes and lockouts. Id., at A-181. The CBA autho-
rized either party, in accordance with certain griev-
ance procedures, to “refe[r] to arbitration” “{a]ll dis-
putes arising under this agreement,” except for three
specified “classes of disputes” not implicated here. Id.,
at A-176 to A-179.

Granite Rock claims that Local 287 breached the
CBA's no-strike clause by engaging in a work stop-
page in July 2004. Local 287 contests this claim.
Specifically, it contends fhat it had no duty to abide by
the no-strike clause in July because it did not vote to
ratify the CBA until August. As I see it, the parties'
disagreement as to whether the no-strike clause pro-
scribed the July work stoppage is plainly a “disputfe]

arising under” the CBA and is therefore subject to
arbitration as Local 287 demands. Indeed, the parties'
no-strike dispute is indistinguishable from myriad
other disputes that an employer and union might have
concerning the interpretation and application of the
substantive provisions of a collective-bargaining
agreement. These are precisely the sorts of contro-
versies that labor arbitrators are called upon to resolve
every day.

The majority seems to agree that the CBA's arbi-
tration provision generally encompasses disputes
between Granite Rock and Local 287 regarding the
parties' compliance with the terms of the CBA, in-
cluding the .no-strike clause. The majority contends,
however, that Local 287's “formation-date defense™
raises a preliminary question of coniract formation
that must be resolved by a coust rather than an arbi-
trator. Ante, at 2860 - 2861. The majority's reasoning
appears to be the following: If Local 287 did not ratify
the CBA until August, then there is “no valid basis”
for applying the CBA's arbitration provision to events
that occurred in July. Ibid.

The majority's position is flatly inconsistent with
the language of the CBA. The parties expressly chose
to make the agreement effective from May 1, 2004. As
a result, “the date on which [the] agreement was rati-
fied” does not, as the majority contends, determine
whether the parties’ dispute about the permissibility of
the July work stoppage falls within the scope of the
CBA's arbitration provision. Ante, at 2860. When it
comes to answering the arbitrability question, it is
entirely irrelevant whether Local 287 ratified the CBA
in August (as it contends) or in July (as Granite Rock
contends). In either case, the parties' dispute-which
postdates May 1-clearly “aris[es] under” the CBA,
which is all the arbitration provision requires to make
a dispute referable to an arbitrator. Cf. Litton Finan-
cial Printing Div., Litton Business Systems, Inc. v
NLRB, 501 US. 190, 201, 111 SCt 2215, 115
L.Ed2d 177 {1991) (recogmizing that “a collec-
tive-bargaining agreement might be drafted so as to
eliminate any hiatus between expiration of the old and
execution of the new agreement”), 2=

FN2. Notably, at the time they executed the
CBA in December 2004, the parties were
well aware that they disagreed about the le-
gitimacy of the July work stoppage. Yet they
made the CBA retroactive to May and de-
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clined to carve out their no-strike dispute
from the arbitration provision, despite ex-
pressly excluding three other classes of dis-
putes from arbitration. Cf. Steelworkers ».
Warrior & Gulf Nav. Co., 363 U.S. 574,
584-585, 80 3.Ct 1347, 4 L.Ed.2d 1409
{1960} (“In the absence of any express pro-
vision excluding a.particular grievance from
arbitration, we think only the most forceful
evidence of a purpose to exclude the claim
from atbitration can prevail™).

#2868 Given the CBA's express retroactivity, the
majority errs in treating Local 287's ratification-date
defense as a “formation dispute” subject to judicial
resolution. Ante, at 2860. The defense simply goes to
the merits of Granite Rock’s claim: Local 287 main-
tains that the no-strike clause should not be construed
to apply to the July work stoppage because it had not
ratified the CBA at the time of that action. Cf. First
Optionys of Chicago,_fnc. v. Kaplan, 514 U.S, 938, 942,
115 8.Cr, 1920, 131 1. Ed2d 985 (1995) (distin-
guishing a disagreement that “makes up the merits of
the dispute™ from a disagreement “about the arbitra-
bility of the dispute™). Accordingly, the defense is
necessarily a matter for the arbitrator, not the court.
See AT& T 475 U.S. at 651, 106 S.Ct. 1415 (“[I]tis
for the arbitrator to determine the relative merits of the
parties' substantive interpretations of the agreement”).
Indeed, this Court has been emphatic that “courts ...
have no business weighing the merits of the griev-
ance.” Steelworkers v._American Mfe Co., 363 1.8,
564, 568, 80 S.Ct. 1343 4 [ Ed2d 1403 (1960).
“When the judiciary undertakes to determine the me-
rits of a grievance under the guise of interpreting the
[arbitration provisions] of collective bargaining
agreements, it usurps a function ... entrusted to the
arbitration tribunal” I, at 569, 80 S.Ct. 1343; see
also AT & T. 475 U.S.. a1 649, 106 S.CL. 1415 (“[I]n
deciding whether the parties have agreed to submit a
particular grievance to arbitration, a court is not to rule
on the potential merits of the underlying claims”);
Warrior, 363 U.S.. at 582, 585, 80 S.Ct. 1347 (“[T]he
judicial inquiry under [LMRAJ § 301 must be strictly
confined to the question whether the reluctant party
did agree to arbitrate the grievance”; “the court should
view with suspicion an attempt to persuade it to be-
come entangled in the construction of the substantive
provisions of a labor agreement™).

Attempting to sidestep this analysis, the majority

declares that Local 287 waived its retroactivity ar-
gument by failing in the courts below to challenge
Granite Rock's consistent characterization of the par-
ties' dispute as one of coniract formation, See anfe, at
2861 - 2862. As a result of Local 287's omission, the
District Court and Court of Appeals proceeded under
the understanding that this case presented a formation
question. It was not until its merits brief in this Court
that Local 287 attempted to correct this mistaken
premise by pointing to the parties' execution of the
December 2004 CBA with its May 2004 effective
date. This Court's rules “admonis[h] [counsel] that
they have an obligation to the Court to point out in the
brief in opposition [to certiorari], and not later, any
perceived misstatement made in the petition [for cer-
tiorari]”; nonjurisdictional arguments not raised at that
time “may be deemed waived.” This Court's Rule
15.2. Although it is regrettable and inexcusable that
Local 287 did not present its argument earlier, 1 do not
see it as one we can ignore. The question presented in
this case presupposes that “it is disputed whether any
binding contract exists.” Brief for Petitioner i. Be-
causge it is instead undisputed that the parties executed
a binding contract in December 2004 that was effec-
tive as of May 2004, we can scarcely pretend that the
parties have a formation dispute. Consideration of this
fact is “a ‘predicate to an intelligent resolution’ of the
question presented, and therefore ‘fairly included
therein.” ” Ohio v. Robinette, 519 U.S. 33 38, 117
S.Ct. 417, 136 L.Ed2d 347 (1996) (quoting
*2869) ance v. Terrazas, 444 U.8. 252 258. n. 5, 100
S.Ct. 540. 62 L.Ed.2d 461 (1980}; this Court's Rule
14.1(a)}). Indeed, by declining to consider the plain
terms of the parties' agreement, the majority offers
little more than “an opinion advising what the law
would be upon a hypothetical state of facts.” detny
Life Ins. Co. v. Haworgh, 300 U.S. 227, 241, 57 S.Ct.
461, 81 L.Ed. 617 (1937). In view of the CBA's ef-
fective date, I would hold that the parties agreed to
arbitrate the no-strike dispute, including Local 287's
ratification-date defense, and I would affirm the
judgment below on this alternative ground. Cf, Dan-
dridge v, IFilliams, 397 11.S. 471, 475. n. 6, 90 S.Ct.
1153, 25 1.Ed.2d 491 (1970) (“The prevailing party
may, of course, assert in a reviewing court any ground
in support of {the] judgment, whether or not that
ground was relied upon or even considered by the trial
court™).

U.8,,2010.
Granite Rock Co. v. Internationa! Broth, of Teamsters
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