IN THE SUPREME COURT OF THE STATE OF MISSISSIPPI

BELLSOUTH TELECOMMUNICATIONS, INC.

D/B/A AT&T MISSISSIPPI, PLAINTIFF-APPELLANT
V. NO. 2009-UR-00071
MISSISSIPPI PUBLIC SERVICE COMMISSION, DEFENDANT-APPELLEE

ON APPEAL FROM THE MISSISSIPPI PUBLIC SERVICE COMMISSION

BRIEF OF APPELLANT BELLSOUTH
TELECOMMUNICATIONS, INC. D/B/A AT&T MISSISSIPPI

John C. Henegan, MB No.' Thomas B. Alexander, MB No. jJJjJ§
LeAnn W. Nealey, MB No. General Counsel

Butler, Snow, O'Mara, BellSouth Telecommunications, Inc.
Stevens & Cannada, PLI.C d/b/a AT&T Mississippi

210 East Capitol Street, 17" Floor Suite 790, Landmark Center

Jackson, MS 39201 175 E. Capitol Street

601.948.5711 Jackson, Mississippi 32901

601.961.1700

James G. Harralson, PHV

General Attorney & Associate
General Counsel

BellSouth Telecommunications, Inc.
d/b/a AT&T Southeast

Suite 4329, 675 W. Peachtree Street NW

Atlanta, Georgia 30375

404.927.2890

ATTORNEYS FOR BELLSOUTH
TELECOMMUNICATIONS, INC. D/B/A
AT&T MISSISSIPPI -



IN THE SUPREME COURT OF THE STATE OF MISSISSIPPI

BELLSOUTH TELECOMMUNICATIONS, INC.

D/B/A AT&T MISSISSIPPI, PLAINTIFF-APPELLANT
v. NO. 2009-UR-00071
MISSISSIPPI PUBLIC SERVICE COMMISSION, DEFENDANT-APPELLEE

CERTIFICATE OF INTERESTED PERSONS
The undersigned counsel of record certifies that the following persons have an interest in
the outcome of this proceeding. These representations are made in order that the Justices of the
Supreme Court may evaluate possible disqualification or recusal.
1. BellSouth Telecommunications, Inc. d/b/a AT&T Mississippi
2. John C. Henegan, Esq.
LeAnn W. Nealey, Esq.
Butler, Snow, O'Mara, Stevens & Cannada, PLLC
Counsel for BellSouth Telecommunications, Inc. d/b/a AT&T Mississippi

3. Thomas B. Alexander, Esq.
BellSouth Telecommunications, Inc. d/b/a AT&T Mississippi

4, James G. Harralson, Esq.
BellSouth Telecommunications, Inc. d/b/a AT&T Southeast

5. Mississippi Public Service Commission

6. Honorable Leonard Bentz, Chairman

7. Honorable Lynn Posey, Vice-Chairman

8. Honorable Brandon Presley, Commissioner

9. Brian U. Ray, Executive Secretary
V. Lynn Carlisle, Esq., General Counsel
Mississippi Public Service Commission

ii



10.  George M. Fleming, Esq., General Counsel
Chad J. Reynolds, Esq., Senior Attorney
Mississippi Public Utilities Staff

THIS, the 27th day of February, 2009.

QM..\, c ﬁ&g&;,ﬂd'

Johﬁ. Henegan

iii



. TABLE OF CONTENTS

CERTIFICATE OF INTERESTED PERSONS .......ooooueoreeoseeerseemessssssessssessesmesmsssssssessesesseseeseseenes i
TABLE OF AUTHORITIES ...v.ccoveeoveomeeneomssessesseseesesseesesessssmsestmmesseosessessssesssssesssesmeesmmmmssmesesesessoees v
STATEMENT OF ISSUE ON APPEAL......ooecooooveoosssseeeeeessessseeesesseseeeseessssosssssssssnessesseseesessssess 1
STATEMENT OF THE CASEu...o...ccooooreovttveecessoseereoisssseseeesessssesssssaesssosesesseessssssesessmssssesssemsessssses 1

A. THE PROCEEDINGS BEFORE THE COMMISSION........ocuuoreeeemmeesersssseeneesessseeesssesen 2

1. The Evolution of the Commission’s Authority to Regulate Local
Telephone Rates and the Transition in Rate Models Authorized By the

Legislature and Used by the COmMMISSION........c.ccoveeiriiiiecieie e ceresese e 2
2.  AT&T Mississippi’s Notice for an Inflation-Based Rate Adjustment to
Its Regulated Services and the Commission’s Data Requests, Hearing
ANA OFAET 1.cvcviririi it sb s ot n e sr et e bbbt e ma e e st e asesbeanerenasobeasesseannne 5
SUMMARY OF THE ARGUMENT ......oooiirircec e sanaeseee e s st e nnane 7
ARGUMENT AND AUTHORITIES..........ooreitrnrreercsrvsnnseesreenesrasssesnssesesssoraesssnsassesnens 9
L. Standard of REVIEW . ..ot e e st naaaee 9
2. The Transition from Rate-of-Return Ratemaking to Alternative Methods
of Regulation for Telecommunications Service Offerings.......cccccvvvvvrrecenniiriscnieneenennnn 10
3. The Commission Erroneously Misinterpreted and Misapplied Section
TT-3-35(4). oottt b e b h et b st st a et res 15
4. The Commission’s Construction and Administration of Section 77-3- |
35(4), Being Contrary to the Legislature’s Statutorily Mandated Rate
Formula and the Commission’s Own Prior Constructions of, Is Entitled
TONO WEIZNE .ot erteries s rae e e et ssessas e s eaers beases e sansaeresasersensensesnesanen 20
5. The Commission’s Construction of Section 77-3-35(4) Ascribes an
Unconstitutional Confiscatory Intent to the Legislature. ...........ccovvveevrevccnnnircensesesernnnas 22
CONCLUSION ...ttt et e saosesae seresensssasesas resssesrasessensssebens seencessssreen 23
ADDENDUM

iv



TABLE OF AUTHORITIES

Cases
ABC Mfg. Corp. v. Doyle, 749 80. 2d 43 (Miss. 1999) ..o ercnanaans 9
Adams Fruit Co. v. Barrett, 494 U.S. 638 (1990)...c...u vt srresre e e s rneesanaens 21
Barbour v. State ex rel. Hood, 974 So. 2d 232 (Miss. 2008)....ccovercceercrrmirereireneererrcrersererennnnnns 9
Barrv. Delta & Pine Land Co., 199 S50. 2d 269 (MisS. 1967} ..eecierrecreirsreerrerecireneennis e s 16
Burris v. South Central Bell Telephone Co., 540 F. Supp. 905 (S.D. Miss. 1982) .....cccrvevevnninnne 13
Chevron US.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837

(LOBA) ...ttt e e e bR e et S PR AR s e R e s 9
Drews v. City of Hattiesburg, 905 So. 2d 719 (Miss. App. 2004} .......cccoivnnrnccnnnininnin. 9
Duguesne Light Co. v. Barasch, 488 U.S, 299 (1989)........covereermernerniriercrereeneessissiestssnennes 22
Ezell v. BellSouth Telecomm 'ns, Inc., 961 F. Supp. 149 (S.D. Miss. 1997)..c.ccccvicinvnnciinnen, 14
Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944)......oovvcoecvrevnrenninnn 22
Gill v. Mississippi Dept. of Wildlife Conservation, 574 S0.2d 586 (Miss. 1990)........ccceeevuerinnenne. 21
Gully v. Jackson Int’l Co., 165 Miss. 103, 145 S0. 905 {1933)...coirrivriinrcinnrcneerninnceesrensenns 16
McCroryv. State, 210 S0. 2d 877 (MiSS. 1968) ....vurveevmrerererresermssessesssssecersesssesessssssssssssssesssesen 18
Mississippi Ethics Comm’n v. Grisham, 957 So. 2d 997 (Miss. 2007) ....cccvevemnnernnisnncnninnenens 21
Mississippi Pub. Serv. Comm’n v. Mississippi Power & Light Co., 593 So. 2d 997

(MISS, 1991 1.iiiieeeirc i et e st e een b e s s R oA bR 2,21
Mississippi Pub. Serv. Comm’n v. South Cent. Bell Tel. Co., 464 So.2d 1133

(IMIESS, 1984) ..iivenieeeieererineette e e essn e bt et s e e e e s et s s eaen st nensrebessrasbons 2,3,21
Mississippi Pub. Ser. Comm'n v. Columbus & Greenville Ry., 573 So. 2d 1343

(MISS. 1990) ... iiverreecireee sttt st e b s b g s st s st et e e st e n e sn e een et 21
One 1992 Toyota 4-Runner, v. State ex rel. Mississippi Dept. of Wildlife Fisheries

and Parks, 721 So0.2d 609 (Miss. 1998} .....ccecviiriirnrenercrnnerrssorisrinenseosenssisosssesssssssassinanaes 22
South Cent. Bell v. Epps, 509 So0. 2d 886 (Miss. 1987) ..o resssese e reenes 14,18

Southern Bell Tel. & Tel. Co. v. Mississippi Pub. Serv. Comm’n, 113 So. 2d 622
(MIESS. 1959) ..ttt sttt bt st e s e e saesn e sresvsshasransenae et sretesnesresunesne 3,10



State ex rel. Pittman v. Mississippi Pub. Serv. Comm’n, 538 So. 2d 387 (Miss.

1989) ettt s et st e e et e eSS h e a s e e ne e ene et ane 6,21
Telcom Sys., Inc. v. Lauderdale County Bd. of Supervisors, 405 So. 2d 119 (Miss.

LOBIY) cuitiuiemsinieiricsincirt sttt st bbb e R RO SRR LR R e e r e b S e b b e nens 18
White v. Miller, 160 Miss. 734, 130 S0. 146 (1931)..cccvccrinininmiinoinmncneneesssresessesseesees 16
Yarbrough v. Camphor, 645 S0. 2d 867 (Miss. 1994).....ccviiiiiiivinviiniinee e seeseeraesessnnesseenas 18

Other Primary Authorities

Miss. Const. Art. 7, § 186 (1890) ...t se e strer e e e s e e seesra e e as 2
Miss, Code § T7-1-1 (2008) ...c.courivriirinriieirerinreinnmisiseseenessaenae st rre s sssssssssasaessesesssessesseens 10
Miss. €Code § T7-3=1 (2008)....couuirriirirriiirrierniniesesereerisessesresssssesasssnssessesraessesssessssenssssassssssessans 2,9
Miss. Code § 77-3-2 (2008) .cvivviiircriiciiir et 4,10,14, 16
Miss. Code § 77-3-3 (2008) ...curiirerrriericrnieirenenrrer s sereereeseneresresessestssanessessassensesenessssansons 14,18
Miss. Code. § 77-3-33 (2008) ...iivieeerirrreerirrcererr e sere e e e se e ssassesase s sesnerasneesaeneneas 3
Miss. Code § 77-3-35 (2008)....riieeieecreciei et ccrerse et rsee s res b ssses s sar e rae st s erne e neenes passim
Miss, Code § 77-3-37 (2008) ...ttt e s 2,10
AT&T Mississippi's General Subscriber Services Tariff.........c.ccoovvevivrennirniinre e 13
ATE&T Mississippi's Access Services Tariff........coocveocireeiveciceeececrcnceenee e e see e ereanes 13
Miss, Laws Ch. 304 (1989)....comrieeeeeteests et ser ettt se e st s sesen e 4,10, 14
Miss. LaWs Ch. 304 (1996) ..c.cciciiereeereeceete st tesee st e e ressseseesae s s eeseeenssssbessarsansran e sanessensnsses 16
Miss. Laws Ch. 313 (2006).......ciruerirrrnrcrmrmncrerrccrrerereneesrereesessessesessesassnssssssssesssseses 1,4,13,16
MisS. Laws Ch. 315 (1994) .c.viiiiiiiiiiesienres ettt s e 11, 14
Miss. Laws Ch. 338 (1988).icuiuriiieerciirrtrrerrr s ee e s sr s n e rae e sae e s e sane s e sae e raesene s eae s 10
Miss. Laws Ch. 372 (1950) ...cuuciiirreiecrenc e senenaesesteseeneseseestsasseess e sasaresessesessesersasases 10

Secondary Authorities

G. Bannock, R. E. Baxter, and E. Davis, The Penguin Dictionary of Economics
188 (7 €. 2003) ....veriiresrierrcrseee st seaessssecsessssssssseseeneseeseseeneseeseessssasenessasssessesesnerrnessssans 18

vi



STATEMENT OF ISSUE ON APPEAL

In 2006, the Legislature amended Miss. Code § 77-3-35 (2006) and expressly authorized
certain public utilities offering single-line flat rate voice communication service to obtain annual
inflation-based rate increases to the retail rates for this service based on the CPI-U Index of the
U.S. Department of Labor, an inflation index expressly prescribed by the Legislature and
mandated for use under the statute as amended. See Miss. Laws Ch. 313, § 1 (2006), codified at
Miss. Code § 77-3-35(4)(a) (2008); Add. 36-41 & 8." In May 2008, BellSouth
Telecommunications, Inc., doing business as AT&T Mississippi, filed a Notice with the
Mississippi Public Service Commission seeking approval of an inflation-based rate adjustment
for the retail rates of certain categories of its single-line flat rate voice telephone service as
allowed by Section 77-3-35(4)(a). The Commission denied the request in its entirety. There is
one issue on appeal:

Did the Commission etr as a matter of law or act arbitrarily and capriciously and
therefore unlawfully when it denied AT&T Mississippi’s Notice seeking a statutorily provided
inflation-based rate adjustment to the retail rates for this regulated voice telephone service?

STATEMENT OF THE CASE

This is a direct appeal from an Order of the Commission filed in MPSC Docket No.
2008-UN-201. See Notice of Appeal (Jan. 14, 2008); I R. 112-14.%> The Order erroneously

denied AT&T Mississippi’s request for an inflation-based rate increase expressly authorized and

! Provisions of the Mississippi Code of 1972 and the Session laws most frequently cited herein

are included in the Addendum to this Brief. They are cited by reference to the Code or Session Laws, or
both, and where they may be located in the Addendum. For example, Section 77-3-35(4)(a), adopted in
2006, will be cited as “Miss. Code § 77-3-35(4)(a); Miss. Laws ch. 313 (2006); Add. 8, 36-41” when
appropriate.

 Throughout this Brief, materials in the Record are cited « _R. ™ and those in the Record
Excerpts are cited “R.E. __”. [Exhibits admitted at the Commission’s hearing are cited “Ex. _.”



mandated by the Legislature in Miss. Code § 77-3-35(4)(a) (2008); Add. 8. Order (Dec. 31,
2008), filed in MPSC Docket No. 2008-UN-201; I R. 99-110; R.E. 3-14.

Regulating the rates of public utilities is a legislative task, and ratemaking is a legislative
activity under Mississippi law. Miss. Const. Art. 7, § 186 (1890) (granting to Legislature the
duty to pass laws regarding the charges of telephone companies); see Mississippi Pub. Serv.
Comm’n v. South Cent. Bell Tel. Co., 464 So. 2d 1133, 1135 (Miss. 1984) (“[R]ate-making
function is legislative in character.”). Under the State Constitution, the Legislature is permitted
to delegate this task to the Commission. /d The Commission has no power to act except within
its jurisdiction granted by the Legtslature. See Mississippi Pub. Serv. Comm’n v. Mississippi
Power & Light Co., 593 Sp. 2d 997, 998 (Miss. 1991) (“[A] statutory agency has only' legislation
granted authority[;] there is no inherent authority.”). As such, the Commission can not act
outside its statutory authority, and the Commission can not usurp the authority of the Legislature
when the latter chooses to act under the State Constitution and the Public Utilities Code, Miss.
Code § 77-3-1 et seq. (2008) .

A. THE PROCEEDINGS BEFORE THE COMMISSION

1. The Evolution of the Commission’s Authority to Regulate Local

Telephone Rates and the Transition in Rate Models Authorized by the
Legislature and Used by the Commission.

Beginning in 1956, Mississippi law required all public utilities seeking to adjust their
intra-state telephone rates to seek approval from the Commission before the new rates became
effective. See Miss. Code § 77-3-37 (2008). At that time, Southern Bell Telephone & Telegraph

Company and its successors,’ now doing business as AT&T Mississippi, and other telephone
pany Y

* The successor in interest to the Certificate of Public Convenience and Necessity, which allowed
Southern Bell Telephone & Telegraph Company to offer intra-state telecommunications service in
Mississippi, was South Central Bell Telephone Company. The successor in interest to South Central



companies offering intra-state telephone service, were subject to traditional “rate of return”
regulation. E.g., Southern Bell Tel. & Tel. Co. v. Mississippi Pub. Serv. Comm’n, 113 So. 2d 622
(Miss. 1959).

Under rate of return regulation, a utility periodically files a rate case for a proposed rate
increase with the Commission (or, less often, the PSC “show causes” the utility). The rate case
details the investments the utility has made to provide service to customers and its operating
expenses, along with the utility’s position about an appropriate rate of return that should be
assigned to its capital deployed to provide utility services. The Commission considers the
utility’s filing and any other evidence brought forward and calculates a revenue requirement for
the utility.* The PSC then sets rates that are designed to produce the revenue requirement. See
Miss. Code. § 77-3-33(1) (2008).

The regulatory ratemaking regime has since evolved over the years due to advances in
telecoﬁlmunications technology and increased competition in the provision of
telecommunications services by regulated and non-regulated business entities.® For example, in
1989, the Legislature authorized the Commission te move from the traditional rate of return

ratemaking model and to “consider and adopt a formula type rate of return evaluation rate . . . .”

Bell’s rights under this Certificate is BellSouth Telecommunications, Inc., doing business as AT&T
Mississippi. In this brief AT&T Mississippi will use the name of the company and/or its business trade
name in use for the time period being discussed.

* Broadly speaking, the revenue requirement equals the utility’s total operating expenses for
providing service, plus a reasonable return on the base of assets used to provide service. See Mississippi
Pub. Serv. Comm'n v. South Cent. Bell Tel. Co., 464 So. 2d 1133, 1136 (Miss. 1984) (“Of course, the rate
base is in reality, and as required by law, considered the reasonable value of the company's property used
in rate making procedures. For the benefit of those not involved in such matters, the two primary topics in
those procedures are the ‘rate base’ as stated above and the ‘rate of return’ on that rate base. In order to
arrive at a total rate increase, it is necessary for the commission to make a determination of both these
figures. The fair rate of return is then compared to “net operating income”, with any deficiency being the
actual rate increase.”).

5 Examples of non-regulated business entities providing telephone service tbday include cable
TV companies and cellular companies.



See Miss. Code § 77-3-2(3)(a) (2008); Miss. Laws Ch. 304, § 1 (1989); Add. 1, 15-16. As
explained in more detail below, the Commission in response approved in 1990 an incentive
formula type rate of return regulation plan for South Central Bell known as the Mississippi Rate
Stabilization Plan (“MSRP”). See AT&T Mississippi’s Brief, at pp. 10-11, infra. The MSRP
essentially created a rate case calculation formula which was performed each six months under
the rules set forth in the plan, thus saving litigation expense and providing for a more efficient
implementation of rate adjustments.

In 1995, the Commission completely departed from rate of return, or cost-based
regulation. It replaced the MSRP with a price-capped method of regulation for South Central
Bell. The price-capped model, known as the Price Regulation Evaluation Plan (“PREP”),
regulated rates by imposing a pre-determined annual cap on existing rates rather than by
calculating cost and an appropriate rate of return. Under this form of rate making (“price cap” or
“rate cap” ratemaking), rates can only be adjusted annually up to the capped amount. This new,
non-cost based regulation became effective January 1, 1996, and was in force for more than a
decade. See AT&T Mississippi’s Brief, at pp. 11-13, infra.

In 2006, finding that “competition or other market forces adequately protect the public
interest,” the Legislature divested the Commission of its authority to regulate the intra-state
telecommunication rates of public utilities like AT&T Mississippi, with two exceptions. Miss.
Laws Ch. 313, § 1, at pp. 398-99 (2006); Add. 38-39; see Miss. Code § 77-3-35(4)(a) (2008);
Add. 8. The exceptions are (i) switched access service and (ii) single-line flat rate voice
communication service. Id.

In the last two sentences of Section 77-3-35(4)(a), the provision that accomplished this

regulatory change, the Legislature authorized the Commission to continue to regulate the rates,



terms and conditions of these two services. However, for single-line flat rate voice
communication service, the Legislature expressly adopted a rate cap formula for potential
increases in the “retail rates” for this service that employed the procedure previously followed
under PREP, i.c. the use of a predetermined annual cap on rate increases. To this end, the
Legislature authorized those public utilities that offer this telecommunications service under
tariff to obtain annual inflation-based rate increases not to exceed the CPI-U Index for the prior
year. See Miss. Code § 77-3-35(4)(a) (1988); Add. 8.
2, AT&T Mississippi’s Notice for an Inflation-Based Rate Adjustment to Its

Regulated Services and the Commission’s Data Requests, Hearing and

Order.

On May 13, 2008, pursuant to Miss. Code Ann. § 77-3-35 (4)(a), AT&T Mississippi
asked the Commission to approve an inflation-based rate adjustment® to the retail rates for its
single-line, flat rate voice communication services (that is, the most basic residential and
business service available) provided under its General Subscriber Services Tariff. Notice of
Filing; I R. 1-16. The Notice, which identified the categories of basic voice service to be
affected, asked that the increase become effective June 13, 2008.7 Id,; IR. 1. AT&T Mississippi
anticipated that it would receive approximately $312,000.00 in annual revenue from its requested
rate increase. See Notice of Corrected Filing (Sept. 8, 2008); I R. 56-58.

In response, the Commission suspended the effective date of the proposed rate increase

and ordered “that a full investigation of the lawfulness” of the Notice be made by the Public

® The proposed rate increase was based on the Consumer Price Index for ail Urban Consumers
(“CPI-U”) in 2007 as reported by the U. S. Department of Labor, Bureau of Labor Statistics as authorized
by Miss. Code § 77-3-35(4) (2008); Add. 8. Neither the Commission nor the Staff challenged the CPI-U
calculation as used and applied by AT&T Mississippi in its Notice seeking the proposed increase.

7 On September 8, 2008, AT&T Mississippi filed a Notice of Corrected Filing with the
Commission for the sole purpose of removing from the pending Notice any reference to revenues that are
not within the Commission’s jurisdiction. Notice of Corrected Filing (Sept. 8, 2008); I R. 56-58. See
Miss. Code § 77-3-35(4)(a) (2008); Add. 8.



Utilities Staff. Suspension Order (June 10, 2008); I R. 17. The Public Utilities Staff then issued
a total of five different sets of data requests that sought detailed proprietary cost and pricing
information not only about the regulated - but the unregulated - telecommunications offerings of
AT&T Mississippi. See Ex. 3. Over the objection of AT&T Mississippi, the Commission
ordered AT&T Mississippi to produce all such regulated and unregulated pricing information.
See Order (Sept. 25, 2008); [ R. 60.% Aftera hearing, see Il R. 1-67, the Commission issued an
Order, denying the proposed rate increase in its entirety. Order (Dec. 31, 2008); I R. 99-110;
R.E. 3-14. Notably, the Commission made no findings that AT&T Mississippi’s proposed rate
increase did not comply with the Legislature’s statutorily mandated CPI-U.

Rather, without providing notice of its intentions, the Commission found that the
inflation-based rate increase approved by the State Legislature was “not just, reasonable or in the
public interest and is therefore denied.” Id atp. 11;1R. 109; R.E. 13. In so finding, the
Commission undertook an analysis that it had not applied to AT&T Mississippi’s service
offerings for nearly two decades. The Commission did an about face and used a “rate-of-return”
ratemaking analysis, finding that AT&T Mississippi had failed to submit evidence such as “cost
of service study, cost justification data, or any other type of study or data” to support its Notice
for approval of its inflation-based rate increase, explaining in a footnote that “the statutory
requirement of just and reasonable rates is met when the rates are cost based.” Id, at p.10 & n. 3,
citing State ex rel. Pittman v. Mississippi Pub. Serv. Comm’n, 538 So. 2d 387 (Miss. 1989); I R.

108; R.E. 12. Today AT&T Mississippi continues to provide these regulated services to the

® The next day AT&T Mississippi sought an interlocutory appeal to this Court to address the
Commission’s ruling compelling the production of information about AT&T’s unregulated services. See
Petition for Extraordinary Writ (Sept. 26, 2008); Ex. 14. While opposing the merits, the Commission
agreed that this Court had jurisdiction to address the issue raised by the Petition. See Commission’s
Response to Petition for Extraordinary Writ 4-5 (Oct. 3, 2008); Ex. 14.After this Court denied the
interlocutory appeal, See Order (Oct. 7, 2008); Ex. 14, the Commission set a hearing to determine the
lawfulness of the proposed inflation-based rate increase. Order (Oct. 15, 2008); I R. 80-81.



public at the same retail rates that were in effect when the State Legislature adopted its inflation-
based rate formula.
SUMMARY OF THE ARGUMENT

Beginning in 1995, the Commission stopped regulating the rates of AT&T Mississippi
based on cost. For decades prior, the Commission had calculated the total cost of the company to
provide service and had set its rates to recover that cost. But from 1995 until July, 2006, the
Commission did not calculate the cost of service; it used a ceiling, or cap, above which rétes
could not be raised, and AT&T Mississippi operated its business and charged its many regulated
rates in accord with that rate cap regulation.

In 2006, the Legislature unanimously concluded that competition or other market forces
were a sufficient protection for all services offered by AT&T Mississippi except two. The
Legislature authorized the Commission to regulate the rates, terms and conditions of those two
services - switched access service and single-line flat rate voice communication service. The
Legislature simultaneously provided specific instruction that the retail rates for single-line flat
rate basic communications service may only be increased by the change in a well known federal
consumer price index. Thus, the Legislature prescribed a price cap regulation method, similar to
the method already being used by the Commission, for the sole remaining retail service rate that
the Commission had authority to regulate, using an inflation index to calculate the cap.

In accord with the Legislature’s prescription, AT&T Missi_ssippi in May, 2008, filed a
petition to increase the rates for single-line flat rate voice communication service. No one
disputes that the proposed increase is within the inflation cap specified by the statute. After

extensive and unwarranted discovery, the PSC denied AT&T Mississippi’s request.



The operative statutory language is found in two sentences of the 2006 legislation, which
state, in pertinent part:

the commission is only authorized to regulate the rates, terms and conditions of

switched access service and single-line flat rate voice communication service ...

[and] retail rates for such single-line flat rate voice communication service ...

may only be increased during the calendar year by an amount that does not exceed

the rates for such service on January 1 of the previous year, plus [inflation as

measured by the CPI-U].

Miss. Code § 77-3-35(4)(a) (2008); Add. 8.

In denying the company’s request, the Commission announced that it interpreted these
two sentences to mean that it can approve an increase in rates on single-line flat rate voice
service only if it finds that the increase is “just and reasonable,” but that in any event the increase
may not exceed the inflation cap. Order 6 (Dec. 31, 2008); I R. 104; R.E. 8. The Order provides
that a “just and reasonable” rate is one that is “cost-based”. Id. 10 & n.3; I R. 108; R.E. 12.

The Commission’s reading ignores the only reasonable interpretation of the statute. It
also ignores the law governing cost-based ratemaking. The statute, which the Legislature enacted
with full knowledge of the non-cost based reguiation of the company’s rates since 1995, simply
adopts for single-line flat rate voice service the same type of regulation (i.e., price cap based, not
cost based) that the Commission had employed for most retail services between 1995 and 2006.

The Legislature did not amend Section 77-3-35(4)(a) to herald a return to cost-based
regulation, Had it intended to do so, the Legislature would not have prescribed an inflation-based
price cap because such a cap would create rates that are less than cost-based in circumstances
where cost increases exceed the rate of inflation. Where cost is the basis for rate regulation,
ordering less than cost-based rates deprives a public utility of its constitutional right to just

compensation for the taking of its property, a result the Legislature has clearly and properly

eschewed by its enactment of an inflation-based rate formula. Yet this is precisely the arbitrary



reading the Commission has adopted. With respect, for these and the other reasons explained
below, this Court should direct the Commission to enforce the statute as adopted by the
Legislature, which has, clearly and plainly, freed most services from rate regulation altogether,
while maintaining inflation-based price cap regulation for the retail rates of single-line flat rate
voice service offered by the company.

ARGUMENT AND AUTHORITIES

1. Standard of Review

The standard of appellate review is well known, The Commission's Order involves the
interpretation of the Public Utilities Code, as amended, Miss. Code § 77-3-1 et seq. {2008), as
applied to AT&T Mississippi’s Notice filed with the Commission. Under Mississippi law, "an
administrative agency is [generally] accorded deference, but when the agency has
misapprehended a controlling legal principle, no deference is due, and [appellate] review is de
novo." ABC Mfg. Corp. v. Doyle, 749 So. 2d 43, 45 (Miss. 1999) (emphasis added); Drews v.
City of Hattiesburg, 905 So. 2d 719, 722 (Miss. Ct. App. 2004) ("[A]n administrative decision
entailing a question of law is reviewed de novo."). As shown below, the Commission
erroneously misinterpreted and misapplied Miss. Code § 77-3-35(4)(a) (2008), regarding a
matter about which the statute is neither ambiguous nor silent,’ viz., the application of the
statutorily mandated CPI-U Index to AT&T Mississippi’s Notice for an inflation-based rate

increase. Accordingly, this Court's review on appeal is de novo.

? Since Section 77-3-35(4)(a) is neither ambiguous nor silent on the issue raised by this appeal,
the Commission’s construction of the statute is not entitled to any deference whatsoever. See Barbour v.
State ex rel. Hood, 974 So. 2d 232, 240 (Miss. 2008), citing Chevron U.S.A. Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837, 865-66 (1984).



2. The Transition from Rate-of-Return Ratemaking to Alternative
Methods of Regulation for Telecommunications Service Offerings

When the Public Utilities Act of 1956 was adopted, Miss. Laws Ch. 372 (1956), see
Miss. Code § 77-1-1 et seq. (2008), the intra-state rates of public utilities, including those of
local telephone companies, were subject to rate-of-return ratemaking. E.g., Southern Bell Tel. &
Tel. Co. v. Mississippi Pub. Serv. Comm’n, 113 So. 2d 622 (Miss. 1959). Mississippi law
required all utilities seeking to adjust their rates to seek permission and approval from the
Commission. See Miss. Code § 77-3-37 (2008). In the words of the Commission:

Under traditional rate base/rate of return regulation a rate case occurs
and the utility’s rates are set prospectively. If the utility is happy with
its earnings it obviously does not file a new rate case, but waits on the
MPSC to order one. In a traditional rate base/rate of return rate case, the
utility’s revenues and expenses are examined, the rate base is adjusted
and a rate of return is arrived at with the utilities” revenue requirement
being calculated therefrom. The new rates are then designed to collect
the total revenue requirement prospectively until the next rate case. This
is a time consuming and expensive process and the rate payers are the
ones who ultimately pay all of these expenses.
Final Order 9 (Nov.1, 1995), filed in MPSC Docket No. 95-UA-313; Ex. 13, atp. 9.

In 1988, the Legislature expressly recognized that “the proviston of telecommunications
services to the public” was taking place in a “changing environment where competition and
innovation are becoming more commonplace . . . .” Miss. Code § 77-3-35(2)(a) (2008); Miss.
Laws Ch. 338, § 1 (1988); Add. 6-7, 12. A year later, the Legislature expressly declared that it is
“the policy of the State of Mississippi”, among other goals, “[t]o encourage the continued study
and research for new and innovative rate-making procedures . . . and where possible reduce the
costs of the rate-making process.” Miss. Code § 77-3-2(1)(h) (2008); Miss, Laws Ch. 304, § 1
(1989); Add. 1, 16. To this end the Legislature expressly authorized the Commission to

“consider and adopt . . . a formula type rate of return evaluation rate with periodic revenue

adjustments . . . . Miss. Code § 77-3-2(3)(a), (b); Miss. Laws Ch. 304, § 1 (1989); Add. 1-2, 16.
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Accordingly, South Central Bell filed a petition with the Commission in 1989 asking to
change its current “rate of return” regulation to an alternative form of regulation known as
“incentive regulation” and submitting a rate stabilization plan for Commission review. IR. 42.
The Commission granted South Central Bell’s petition and approved what is known as the
Mississippi Rate Stabilization Plan (“MRSP”). Id. MRSP shifted the Commission’s method of
regulation from a traditional rate of return or “cost-based” methodology to an “earnings-based
incentive regulation” plan. See Ex. 13, at pp. 8-10.

Under MRSP, rather than going through an expensive, time-consuming rate case, South
Central Bell made semi-annual filings with the Commission, which it reviewed, and the
Commission then made adjustments to South Central Bell’s rates. Exhibit 13, at 8-10. MRSP
provided greater stability in local rates and a fifty-fifty sharing between South Central Bell and
its customers through rate reductions should the company earn above the Commission-
authorized level of earnings. See I R. 42.

In 1994, the Legislature authorized the Commission to use “alternative methods of
regulation” to establish intra-staté telecommunications rates. Miss. Code § 77-3-35(3)(a) (2008);
see Miss. Laws Ch, 315, § 1 (1994); Add. 7, 25. In so doing, the Legislature defined “the phrase
‘alternative methods of regulation’ [as] the regulation of utility rates and charges by methods
other than the rate base or rate of return method of regulation set forth in other provisions of”
Article 77 of the Public Utilities Code. Miss. Code § 77-3-35(3)(b) (2008); Add. 8; see Miss.
Laws Ch. 315, § 1 (1994); Add. 25 (emphasis added).

Shortly thereafter, the Commission opened Docket No. 95-UA-313 to determine whether
its regulation of South Central Bell should be changed from the incentive-based method used in

MSRP to a price-capped method of regulation. The Commission ultimately approved the Price
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Regulation Evaluation Plan (“PREP”), which became effective January 1, 1996. See Order
(Nov. 1, 1995), filed in Miss. PSC Docket No. 95-UA-313; Ex. 13. Instead of calculating costs
(i.e., a revenue requirement), PREP used a pre-determined annual price ceiling or cap (e.g. 20
percent) that applied to most of South Central Bell’s Retail Service Offerings; PREP required
South Central Bell to keep its prices below the annual cap. South Central Bell was not required
to price its services on a yearly basis at the peak of the cap allowed under PREP. Rather, PREP,
as approved by the Commission, gave South Central Bell the flexibility to consider the effects of
competition upon South Central Bell’s marketing plans, and PREP allowed South Central Bell to
forego seeking price increases that the cap contained in PREP otherwise permitted.

Notably, when approving South Central Bell’s use of PREP, the Commission specifically
overruled the suggestion made by two parties to that proceeding that the Commission must first
“undertake a traditional rate case to establish the initial rates under price regulation,” Order 13
(Nov. 1, 1995), filed in Miss. PSC No. 95-UA-313; Ex. 13, at p. 13. In explaining its reasons,
the Commission noted that PREP was an ““alternative[] method[] of regulation’ under [Miss.
Code § 77-3-35(3)(a), (b)] . . . ‘other than’ rate base/rate of return regulation,” and that therefore
“no rate case is required.” Id 14.

The Commission further reasoned that while PREP must “establish fair, just and
reasonable rates,” if this term in the context of Section 77-3-35(3) were construed to require a
rate-of-return rate analysis, it “would negate the definition of ‘alternative methods of regulation’
[under Section 77-3-35(3)(a), {(b)] and the [Commission]’s ability to adopt them.” Id. 15. The
Commission stated that it would not adopt a construction of the statute that will “render [Section

77-3-35(3)] a nullity.” Id.
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PREP originally had a 6-year term. The Commission later renewed PREP for another 6-
year term through December 31, 2007. See Order (Oct. 31, 2001), filed in Miss. PSC Docket
No. 95-UA-313; Ex. 13.

In 2006, without any opposing votes, the Legislature re-enacted Section 77-3-35,
including those portions of subpart (3)(a), (b) that the Commission had construed in its
November 1, 1995 Order adopting PREP for South Central Bell. See Miss. Laws Ch. 313
(2006); Add. 36-41. The Legislature also made significant statutory changes to the
Commission’s authority to regulate the rates of certain telecommunications public utilities,
divesting the Commission of jurisdiction over the fates of all such service offerings, except for
two types of service. See Miss. Laws Ch. 313 (2006); Miss. Code § 77-3-35(4)(a) (2008); Add.
38-39, 8. Following these statutory changes, the Commission simply allowed PREP to sunset on
December 31, 2007. The retail rates for AT&T Mississippi’s regulated voice service offerings
remained the same; those retail rates have been carried forward and are in effect under AT&T
Mississippi’s General Subscriber Services Tariff on file with the Commission,

As of July 1, 2006, the Commission is only authorized to regulate the rates, terms, and
conditions of switched access service and single-line flat rate voice communication service,

which is the only remaining regulated retail service. '® Miss. Code § 77-3-35(4)(a) (2008); Add.

1" Single-line flat rate service is the most basic residential and business telephone service
available under tariff, including no additional services such as caller identification, call
forwarding, etc. AT&T Mississippi’s General Subscriber Services Tariff, which contains the rates,
terms, and conditions for its single-line flat rate voice communication service, is available for review at
www.psc.state.ms.us. Switched access service is a wholesale service that AT&T Mississippi sells to
other carriers and is not at issue here; its prices are currently at parity with the FCC interstate rates for
such services. AT&T Mississippi’s Access Services Tariff, which contains the rates, terms, and
conditions for its switched access services, is also available for review at www.psc.state.ms.us.

These Tariffs have the force and effect of law, and their provisions “supersede all other
requirements of law. “Burris v. South Cent. Bell Tel. Co., 540 F. Supp. 905, 908 (S.D. Miss. 1982).
Moreover, the Mississippi Supreme Court has stated that the Tariff supplies the terms of the contractual
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8. With respect to rate increases for the retail rates of AT&T Mississippi’s single-line, flat rate
voice communication service, the Legislature expressly established an administratively simple,
cost-efficient, cap-based “rate” or formula'' - the CPI-U Index of the U.S. Department of Labor
Bureau of Labor Statistics, similar to the price cap methodology employed under PREP - for how
any such rate increase will occur. /d Thus, the Legislature adopted a rate method or formula
that places an annual inflation-based cap on any proposed rate increase for the retail rates of
AT&T Mississippi’s regulated voice services offered under Commission-approved tariff.

In doing so, the Legislature gave the Commission the statutory duty of ensuring that any
such proposed rate adjustment is no more than the rate of inflation for the prior year that the
retail rate has been in effect. Significantly, unlike the authority that the Legislature gave the
Commission in 1989 authorizing it to adopt a “formula type rate of return evaluation rate with
periodic revenue adjustments,” see Miss. Code § 77-3-2(3)(b) (2008); Miss. Laws Ch. 304, § 1
(1989); Add. 2, 16, or the authority that it gave the Commission in 1994 to adopt alternative
methods of regulation other than the rate base or rate of return method, Miss. Code § 77-3-
35(3)(b) (2008); Add. 8; see Miss. Laws Ch. 315, § 1 (1994); Add. 25, the Legislature itself
decided what rate or formula that a public utility must use when requesting an inflation-based
rate increase for the retail rates for its regulated services, and the Legislature expressly directed
that the retail rates “may only” be increased by an amount not to exceed the CPI-U index. Thus,

the Legislature did not authorize the Commission (a) to adopt other inflation-based rate

relationship between BellSouth and its subscribers. South Cent. Bell v. Epps, 509 So. 2d 886, 891 (Miss.
1987) (citing Burris with approval).” Ezell v. BellSouth Telecomm’ns, Inc., 961 F. Supp. 149, 152 (S8.D.
Miss. 1997).

"' The State Legislature has defined the term “rate” to “mean([] and include[] every compensation,
charge, fare, toll, rental and classification, or the formula or method by which such may be determined ,
or any of them, demanded, observed, charged or collected by any public utility for any service . . .
described in this section, offered by it to the public . . . .” Miss. Code § 77-3-3(e) (2008).
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formulas; (b) to modify the CPI-U Index rate formula chosen by the Legislature; or (¢} to adopt
alternative methods of regulation for determining when an inflation-based rate increase for the
retail rates at issue was proper; or (d) to return to a cost-based or rate of return regulatory regime.
The process expressly established by the Legislature authorizes the Commission to review any
such proposed tariff filing by AT&T Mississippi to increase the rate for “single-line flat rate
voice communication service” and to ensure that the proposed filing is limited to the annual
increase in the CPI-U index for the prior year.

Significantly, in its 2006 amendments to Section 77-3-35, the Legislature made no
changes in Section 77-3-35(4)(a) that support the suggestion that the Legislature has now gone
backwards and placed proposed inflation-based adjustments to the retail rates for AT&T
Mississippi’s regulated voice services under rate of return ratemaking as the Commission is now
attempting to do. In choosing the CPI-U Index as the mandatory bench mark, the Legislature has
determined that the use of this Index for any such proposed rate édjushnents to retail rates is in
the public interest, and has authorized the Commission to protect those customers who purchase
these retail services by ensuring that the retail rates for these regulated services do not increase
more than the annual CPI-U Index. In the light of the dramatic changes in technology and
increased competition experienced in this industry since 1989, if the Legislature had intended for
the Commission to review AT&T Mississippi’s costs or revenues when approving this proposed
increase it would have expressly given the Commission this authority. The Legislature did not
do so.

3. The Commission Erroneously Misinterpreted and Misapplied Section
77-3-35(4)(a).

As already shown, the Legislature declared in 1989 that it is the policy of the State “[t]o

encourage the continued study and research for new and innovative ratemaking procedures.. . .
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and where possible reduce the costs of the rate-making process.” See Miss, Code § 77-3-2(1)(h)
(2008); Add. 1. The Legislature and the Commission have followed that path in regulating the
telecommunications service offerings of AT&T Mississippi and its predecessors and in the
transition to new rate models such as MRSP and PREP that have resulted in reduced rates for
consumers due to a variety of factors including reducing the time and costs associated with the
rate-making process.

For whatever reason, the Commission lost sight of this expressly declared policy when in
the instant case it asked for extensive discovery of AT&T Mississippi’s unregulated and
regulated service offerings and conducted a full-blown evidentiary hearing to review an
inflation-based rate formula expressly mandated by the Legislature. Without the statutory
authority to do so, the Commission then erroneously chose to use a time-consuming, expensive
mode of rate-making based on costs - a model that the Commission had not applied to AT&T
Mississippi’s rates in more than 10 years - and denied the inflation-based price increase to which
AT&T Mississippi was entitled.

'The Commission has misapprehended a controlling legal principle. When re-enacting
Section 77-3-35(3), as it did in 1996 and again in 20062, the Legislature is presumed to have
known of the Commission’s prior actions and adopted its prior construction placed on Section
73-3-35(3). E.g., Barr v. Delta & Pine Land Co., 199 So. 2d 269, 271 (Miss. 1967); Guily v.
Jackson Int’l Co., 165 Miss. 103, 145 So. 905, 907 (1933); White v. Miller, 160 Miss. 734, 133
So. 146, 149 (1931) (“All departments of the state government concerned therewith have been
governed in their acts by that [State Auditor’s] construction. In re-enacting the statutes the
Legislature is presumed to have known of, and adopted, such construction.”). Thus, the

Commission does not have carte blanche to act arbitrarily and to adopt one construction for

12 See Miss. Laws Ch. 304, § 1 (1996); Miss. Laws Ch. 313, § 1 (2006); Add. 33-34, 38.

16



Section 77-3-35 as it did in its November 1, 1995 Order when it found that “alternate methods”
excluded rate-of-return ratemaking (or otherwise “alternative methods” of rate regulation would
become a statutory nullity) and then, as it did in its December 31, 2008 Order, to do a 180-degree
turn and ignore its prior construction of that same statute, a construction that as a result of its re-
enactment in 1996 and 2006 that has been engrafted into the statute.

The arbitrary and capricious nature of the Commission’s Order now under review
becomes plain in the light of this regulatory activity and the Legislature’s series of re-enactments
of Section 77-3-35. Indeed, as shown above, for more than 10 years immediately preceding the
Legislature’s divesting the Commission of its jurisdiction in July of 2006 over the rates of all
telecommunications service offerings of AT&T Mississippi, except for switched access service
and single-line flat rate voice communication service, Miss. Code § 77-3-35(4)(a) (2008); Add.
8, the Commission did not regulate the rates of any of AT&T Mississippi’s service offerings on
the basis of costs. Rather the Commission used a pre-determined annual price ceiling or cap of
20 percent for most service offerings of AT&T Mississippi.

It is against this backdrop that the pertinent portions of Section 77-3-35(4)(a) - its last
two sentences — must be read. They provide:

Therefore, the commission is only authorized to regulate the rates, terms and

conditions of switched access service and single-line flat rate voice

communication service within a traditional local calling area, with access to 911,

with touch tone dialing and with access to long distance, so long as such single-

line flat rate service is not combined with any other service, feature or product.

. The retail rates for such single-line flat rate voice communication service

beginning January 1, 2007, and every succeeding January 1, may only be

increased during the calendar year by an amount that does not exceed the rates

for such service on January 1 of the previous year, plus the increase in the

Consumer Price Index for all Urban Consumers as reported by the United States
Department of Labor, Bureau of Labor Statistics.
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Miss, Code § 77-3-35(4)(a) (2008) (emphasis added); Add. 8. Because the two sentences
address the same subject matter, they must be read in pari materia. E.g., Yarbrough v. Camphor,
645 So. 2d 867, 871 (Miss. 1994). Another fundamental rule of statutory construction is that
when two sentences encompass the same subject matter, one being general and the other specific,
the latter will control. See McCrory v. State, 210 So. 2d 877, 877-78 (Miss. 1968).

First, the use of the phrase “retail rates” in the second sentence quoted above from
Section 77-3-35(4)(a) is obviously different from and more restrictive than the term “rates” used
in the first sentence. The use of “retail rates™ shows that the Legislature is addressing those
services offered pursuant to Commission-approved tariff and not a rate request for a new service
offering. This is so because AT&T Mississippi can only provide “retail rates” pursuant to a
Commission-approved tariff that has already established the lawful rates to be charged for those
services. Telcom Sys., Inc. v. Lauderdale County Bd. of Supervisors, 405 So. 2d 119, 121 (Miss.
1981) (As a public utility, South Central Bell is subject to state regulation and only permitted to
charge rates fixed and determined by the Commission); South Cent. Bell v. Epps, 509 So. 2d 886,
891 (Miss. 1987) (Once approved by the Commission, the tariff is part of the service contract
between the telephone company and the consumer.). In the remainder of the second sentence,
the Legislature has selected a well-known formula, which under the Public Utilities Code is a
“rate,” see Miss. Code § 77-3-3(e) (2008); Add. 4, that a telecommunications public utility is
entitled to use if it simply seeks an inflation-based adjustment for those “retail rates” already
approved by the Commission.

Inflation is the “persistent increase[] in the general level of prices” and is “a recurring but
only intermittent phenomenon.” G. Bannock, R. E. Baxter, and E. Davis, The Penguin

Dictionary of Economics 188 (7™ ed. 2003). The Legislature’s chosen inflation-based formula,
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the CPI-U Index as applied to the prior year’s “retail rate” for the service offering in question, is
thus based on price - not costs. Further, a public utility’s decision to seek such an increase for its
current retail rates is wholly optional. Compétitive market factors may cause a public utility,
whether its retail rates are regulated or not, to forgo an inflation-based price increase in any
given year, 13

The statutorily mandated formula’s primary component, the CPI-U Index, is well known,
readily obtainable, and simple to apply. The results are easy to verify. An inflation-based price
increase can be applied for and administered in a cost-efficient, expeditious manner. It is similar
to the price-based cap increases previously used under PREP. It is plainly an “alternative
method[] of regulation,” which the Commission is authorized to adopt under Section 77-3-
35(3)(a)-(b), only in this instant the Legislature rather than the Commission has adopted and
mandated its use. In sum, its adoption by the Legislature for such price increases is wholly
consonant with the letter and spirit of the Public Utilities Code as it applies to the ratemaking
process of those telecommunications offerings that continue to be regulated by the Commission.

In contrast, the Commission’s interpretation and administration of the statutorily
mandated CPI-U formula that resulted in its December 31 Order not only frustrates but utterly
defeats what the Legislature plainly envisioned under Section 77-3-35(4)(a). The Commission
denied the proposed rate increase on the grounds that (a) AT&T Mississippi did not properly
explain why it sought increases for some - but not all - of its regulated voice services; and (b) it
did not provide “cost studies™ showing that it was entitled to an inflation-based rate increase.

Order (Dec. 31, 2008); I R. 99-110; R.E. 3-14.

1" As was the case here, since AT&T Mississippi could have, but elected not to, file a Notice of
Intent with the Commission in 2007 based upon the CPI-U Index in 2006. AT&T has only made one
such tariff filing and that was the tariff filing it made in May, 2008 at issue in the instant case,
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The Commission’s actions under Section 77-3-35(4)(a) are wholly contrary to its
construction of Section 77-3-35(3) when it stated in 1995 that “alternative methods of
regulation” as used in the statute are those rate methods that use a method other than the rate of
return method of regulation; otherwise the phrase “alternative methods of regulation” becomes a
nullity.!* The statutorily mandated CPI-U formula, being based on price rather than costs, is
clearly an “alternative method of rate regulation” that the Commission itself had the authority to
adopt under Section 77-3-35(3) if it had chosen to do so. Under the 2006 amendments to Section
77-3-35, the Legislature has chosen the CPI-U Index rate as the exclusive inflation-based rate
formula that is available to AT&T Mississippi and is to be applied to its current “retail rates™ for
the regulated service offerings at issue.

4, The Commission’s Construction and Administration of Section 77-
3-35(4)(a), Being Contrary to the Legislature’s Statutorily

Mandated Rate Formula and the Commission’s Own Prior
Constructions of, Is Entitled To No Weight.

Notably, in enacting Section 77-3-35(4)(a), the Legislature did not grant the Commission
the authority to alter or modify the statutorily mandated CPI-U formula, to adopt other inflation-
based formulas, to assess a rate increase based on the CPI-U index against another rate method
altogether, or to impose a rate of return or cost-based method. Yet the Commission’s
construction of and its actions under Section 77-3-35(4)(a) have impermissibly converted a
price-based capped rate or formula into a cost-based rate method. The irony is that the
Commission has made the Legislature’s mandated CPI-U formula a nullity. The Commission’s
actions in calling for cost studies to justify an inflation-based price increase based on the CPI-U
Index have gutted all the economies that the Legislature intended to achieve when it enacted

Section 77-3-35(4)(a) and chose the CPI-U formula as an alternative rate or formula.

'* Subparts (a) and (b) of Section 77-3-35(3) are in pari materia as they too address the same
subject matter.
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In its December 31, 2008 Order, the Commission retrenched and reversed its prior
construction of Section 77-3-35. The Commission now takes a wholly isolated view of its
“authority” over the rates, terms and conditions of the regulated services governed by Section
77-3-35(4)(a). Inreading Section 77-3-35(4)(a) in a vacuum, the Commission has presumed that
it has unbridled discretion to adopt previously unannounced standards for when it may approve a
proposed inflation-based rate increase for tariff-approved “retail rates” under Section 77-3-
35(4)(a) -- and further presumed that those standards can be wholly inconsistent with the rate
method found in the statute. Yet the Legislature has given the Commission no such authority."?
Accordingly, the Commission’s interpretation and implementation of Section 77-3-35 has “no
material force where [its actions are] contrary to the statutory language.” Mississippi Ethics
Comm'n v. Grisham, 957 So. 2d 997, 1002 (Miss. 2007), following Gill v. Mississippi Dep’t of
Wildlife Conservation, 574 So. 2d 586, 593 (Miss. 1990); see Adams Fruit Co. v. Barrett, 494
U.S. 638, 649-50 (1990) (agency’s interpretation of statute not entitled to Chevron deference
where legislature has not delegated agency the authority to implement the statute other than as

prescribed by the statute).

13" As already noted, the Commission has no power to act except within the jurisdiction granted
by statute. See Mississippi Pub. Serv. Comm’n v. Mississippi Power & Light Co., 593 So. 2d 997, 999
(Miss. 1991) (“[A] statutory agency has only legislation granted authority, there is no inherent
authority.”). As such, the Commission can not act outside its delegated authority. Mississippi Pub. Serv.
Comm’nv. Columbus & Greenville Ry., 573 So. 2d 1343, 1346 (Miss. 1990); Mississippi Pub. Serv.
Comm'n v. South Cent. Bell Tel. Co., 464 So. 2d 1133, 1134 (Miss. 1985). In Mississippi Public Service
Commission v. Mississippi Power & Light Co., 593 So. 2d 997, 998 (Miss. 1991), this Court struck down
several administrative rules of the Commission based on the legal principle prohibiting an agency’s
exercise of powers not legislatively granted. The Court noted the need to avoid and minimize a state
agency’s “unchecked power.” 593 So. 2d at 1000. Any power exercised by an administrative agency
“must be found within the four corners of the statute under which the agency operates.” State ex rel.
Pittman v. Mississippi Pub. Serv. Comm'n, 538 So. 2d 367,373 (Miss. 1989). To this end, unless the
authority in question is expressly granted or necessarily implied, the administrative agency’s decision is
void. Id. Section 77-3-35(4)(a) contains no language to suggest that the Commission has the authority to
override the application of the CPI-U formula selected by the Legislature or to make the formula a nullity,
which is precisely what the Commission’s Order does.
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5. The Commission’s Construction of Section 77-3-35(4)(a)
Ascribes an Unconstitutional Confiscatory Intent to the Legislature.

The Commission’s reading of Section 77-3-35 is also arbitrary and capricious because it
ascribes an unconstitutional confiscatory intent to the Legislature. The Commission says that the
statute allows it to base proposed rate increases on cost but that the Legislature has prevented it
from awarding increases any greater than the inflation index will permit. Order 9-11 (Dec. 31,
2008); I R. 107-09; R.E. 11-13. Under well settled principles of utility regulation, when the
Commission is setting rates based on costs, it must provide the utility with the opportunity to
earn a fair return on its rate base. See Federal Power Comm 'n v. Hope Natural Gas Co., 320
U.S. 591, 602-05 (1944). The failure to do so is confiscation of the public utility’s property and
violates the Due Process clauses of the Fifth and Fourteenth Amendments of the United States
Constitution. See Duquesne Light Co. v. Barasch, 488 U.S. 299, 307-08, 310, 315 (1989)
(“Consequently, a State's decision to arbitrarily switch back and forth between methodologies in
a way which required investors to bear the risk of bad investments at some times while denying
them the benefit of good investments at others would raise serious constitutional questions.”).
The Commission’s reading, which says it can award only partial cost recovery, thus ascribes to
the Legislature the intent to accomplish an unconstitutional result. Such a reading is clearly
arbitrary and capricious and should not be upheld. See One 1992 Toyota 4-Runner v. State ex
rel. Mississippi Dep’t. of Wildlife Fisheries & Parks, 721 So. 2d 609, 617 (Miss. 1998) (“This
Court has repeatedly held that when it is confronted with a statute a literal construction of which
would render it unconstitutional, the Court must adopt a construction that will save the statute,

when reasonably possible.”).
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CONCLUSION

With respect, the Commission’s interpretation of Section § 77-3-35(4)(a) and its findings

in the December 31 Order are under any standard of review legally erroneous because they are

contrary to the express inflation-based rate or formula adopted by the Legislature, inconsistent

with prior interpretations of the Commission regarding the same subject matter, and contrary to

the expressly declared telecommunications policy of the State as found in its Public Utilities

laws. This Court should vacate the December 31, 2008 Order of the Commission with

instructions that the Commission apply the statutorily mandated CPI-U formula found in Section

§ 77-3-35(4)(a).

This, the 27" day of February, 2009.
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Westlaw.
Miss. Code Ann. § 77-3-2 Page 1

C

West's Annotated Mississippi Code Currentness
Title 77. Public Utilities and Carriers
@ Chapter 3. Regulation of Public Utilities
N Article I. Certificates of Public Convenience and Necessity; Rates; Service
= § 77-3-2. Policy; authority; duties; legislative intent

{1) The Legislature finds and determines that the rates, services and operations of public utilities as defined in this
title are affected with the public interest and that the availability of an adequate and reliable service by such public
utilities to the people, economy and government of the State of Mississippi is a matter of public policy. The Legisla-
ture hereby declares to be the policy of the State of Mississippi:

(a) To provide fair regulation of public utilities in the interest of the public;
(b) To promote the inherent advantage of regulated public utilities;
{c) To promote adequate, reliable and economical service to all citizens and residents of the state;

(d) To provide just and reasonable rates and charges for public utility services without unjust discrimination, un-
due preferences or advantages, or unfair or destructive competitive practices and consistent with long-term man-
agement and conservation of energy resources by avoiding wasteful, uneconomic and inefficient uses of energy;

(e) To encourage and promote harmony between public utilities, their users and the environment;

(f) To foster the continued service of public utilities on a well-planned and coordinated basis that is consistent
with the level of service needed for the protection of public health and safety and for the promotion of the general
welfare;

(g) To cooperate with other states and the federal government in promoting and coordinating interstate and intra-
state public utility service and reliability;

(h) To encourage the continued study and research for new and innovative rate-making procedures which will pro-
tect the state, the public, the ratepayers and the utilities, and where possible reduce the costs of the rate-making

process.

(2) To these ends, therefore, authority shall be vested in the Mississippi Public Service Commission to regulate pub-
lic utilities in accordance with the provisions of this title.

(3)(a) The commission shall, in addition to its other powers and duties, be authorized and empowered, in its discre-
tion, to consider and adopt a formula type rate of return evaluation rate which may include provision for the com-

mission to:

(i) Periodically review and adjust, if required, the utility's level of revenues based upon the actual books and re-
cords of the utility which are periodically the subject of independent audits and regulatory audits;
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(ii) Review the utility's performance in certain areas or categories which may be used by the commission in the
manner selected by it which may include rate incentives or penalties so long as such are found to be fair and
reasonable and result in a level of revenue which is fair and reasonable; and

(iii) Use such other provisions which may be permitted by this chapter.

{b) When a formula type rate of return evaluation rate with periodic revenue adjustments is adopted by the com-
mission, each periodic revenue adjustment will be separately considered for the purpose of determining whether a
hearing is required pursuant to Section 77-3-39(1), and no such hearing shall be required if the amount of any
separate periodic adjustment to the level of revenues of the utility is not a “major change” as defined in Section

17-3-37(8).

{c) In administering any such formula type rate of return evaluation rate, the following procedures shall be ob-
served by the commission:

(i) Each periodic evaluation shall be supported with a sworn filing by the utility incorporating the data specified
in the formula rate adopted by the commission, and such data shall be verified by the commission; and

(i1) A hearing shall be required, as provided by law, to determine compliance with the formula rate plan and the
accuracy of the data prior to any change in the level of revenues if the cumulative change in any calendar year
exceeds the greater of Two Hundred Thousand Dollars ($200,000.00) or four percent (4%) of the annual reve-
nues of the utility.

(d) The requirements of paragraphs (a), (b) and (c) of this subsection and other applicable provisions of Title 77,
Chapter 3, Article 1, Mississippi Code of 1972, which are observed by the commission in administering such rate,
are hereby declared to be procedural but are not required to be included in the rate itself,

(4) It is the intention of the Legislature to validate, retroactively to its initial adoption by the commission, any for-
mula type rate, including any revenue adjustments effected pursuant thereto, which has heretofore been adopted by
the commission. For the purposes of the retroactive validation and the administration of any formula type rate here-
tofore adopted by the commission, should the provisions of Title 77, Chapter 3, Article 1, Mississippi Code of 1972,
conflict with any provisions of such formula type rate, Title 77, Chapter 3, Article 1, Mississippi Code of 1972, shall
be interpreted to prevail and the formula type rate shall hereafter be administered or revised to conform to Title 77,
Chapter 3, Article 1, Mississippi Code of 1972; provided, however, such conflict, if any, shall not be held to invali-
date the retroactive effect of this section upon such rate,

CREDIT(S)

Laws 1983, Ch. 467, § 3; Laws 1989, Ch. 304, § 1; Laws 1990, Ist Ex. Sess., Ch. 48, § 1, eff. from and after passage
(approved June 30, 1990).

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
002



Westlaw.
Miss. Code Ann. § 77-3-3 Page 1

>
West's Annotated Mississippi Code Currentness

Title 77. Public Utilities and Carriers
S& Chapter 3. Regulation of Public Utilities
& Article 1. Certificates of Public Convenience and Necessity; Rates; Service
=+ § 77-3-3. Definitions

As used in this chapter:

(a) The term “corporation” includes a private or public corporation, a municipality, an association, a joint-stock
association or a business trust.

{b) The term “person” includes a natural person, a partnership of two (2) or more persons having a joint or com-
mon interest, a cooperative, nonprofit, limited dividend or mutual association, a corporation, or any other legal en-

tity.
(c) The term “municipality” includes any incorporated city, town or village.

(d) The term “public utility” includes persons and corporations, or their lessees, trustees and receivers now or
hereafter owning or operating in this state equipment or facilities for:

(i) The generation, manufacture, transmission or distribation of electricity to or for the public for compensation;

(ii) The transmission, sale, sale for resale, or distribution of natural, artificial, or mixed natural and artificial gas
to the public for compensation by means of transportation, transmission, or distribution facilities and equipment
located within this state; however, the term shall not include the production and gathering of natural gas, the
sale of natural gas in or within the vicinity of the field where produced, or the distribution or sale of liquefied
petroleum gas or the sale to the ultimate consumer of natural gas for use as a motor vehicle fuel;

(iii) The transmission, conveyance or reception of any message over wire, or by radio, or otherwise, of writing,
signs, signals, pictures and sounds of all kinds by or for the public, where such service is offered to the public
for compensation, and the furnishing, or the furnishing and maintenance, of equipment or facilities to the public,
for compensation, for use as a private communications system or part thereof; however, no person ar corpora-
tion not otherwise a public utility within the meaning of this chapter shall be deemed such solely because of en-
gaging in this state in the furnishing, for private use as last aforementioned, and moreover, nothing in this chap-
ter shall be construed to apply to television stations, radio stations, community television antenna services or
broadband services; and

(iv) The transmission, distribution, sale or resale of water to the public for compensation, or the collection,
transmission, treatment or disposal of sewage, or otherwise operating a sewage disposal service, to or for the
public for compensation.

The term “public utility” shall not include any person not otherwise a public utility, who furnishes the services or
commeodity described in this paragraph only to himself, his employees or tenants as an incident of such employee
service or tenancy, if such services are not sold or resold to such tenants or employees on a metered or consumption
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basis other than the submetering authorized under Section 77-3-97.

A public utility's business other than of the character defined in subparagraphs (i) through (iv) of this paragraph is
not subject to the provisions of this chapter.

(e} The term “rate” means and includes every compensation, charge, fare, toll, rental and classification, or the
formula or method by which such may be determined, or any of them, demanded, observed, charged or collected
by any public utility for any service, product or commodity described in this section, offered by it to the public,
and any rules, regulations, practices or contracts relating to any such compensation, charge, fare, toll, rental or
classification; however, the term “rate” shall not include charges for electrical current furnished, delivered or sold
by cone public utility to another for resale,

(f) The word “commission” shall refer to the Public Service Commission of the State of Mississippi, as now exist-
ing, unless otherwise indicated.

{g) The term “affiliated interest” or “affiliate” includes:

(i) Any person or corporation owning or holding, directly or indirectly, twenty-five percent (25%) or more of
the voting securities of a public utility;

(if) Any person or corporation in any chain of successive ownership of twenty-five percent (25%) or more of the
voting securities of a public utility;

(iii) Any corporation of which fifteen percent (15%}) or more of the voting securities is owned or controlled, di-
rectly or indirectly, by a public utility;

{(iv) Any corporation twenty-five percent (25%) or more of the voting securities of which is owned or con-
trolled, directly or indirectly, by any person or corporation that owns or controls, directly or indirectly, twenty-
five percent (25%) or more of the voting securities of any public utility or by any person or corporation in any
chain of successive ownership of twenty-five percent (25%) of such securities;

(v) Any person who is an officer or director of a public utility or of any corporation in any chain of successive
ownership of fifteen percent (15%) or more of voting securities of a public utility; or

(vi} Any person or corporation that the commission, after notice and hearing, determines actually exercises any
substantial influence or control over the policies and actions of a public utility, or over which a public utility ex-
ercises such control, or that is under a common control with a public utility, such control being the possession,
directly or indirectly, of the power to direct or cause the discretion of the management and policies of another,
whether such power is established through ownership of voting securities or by any other direct or indirect
means.

However, the term “affiliated interest” or “affiliate” shall not include a joint agency organized pursuant to Section
77-5-701 et seq. nor a member municipality thereof.

(h) The term “facilities” includes all the plant and equipment of a public utility, used or useful in furnishing public
utility service, including all real and personal property without limitation, and any and all means and instrumen-
talities in any manner owned, operated, leased, licensed, used, controlled, furnished or supplied for, by or in con-
nection with its public utility business.
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(i) The term “cost of service” includes operating expenses, taxes, depreciation, net revenue and operating revenue
requirement at a claimed rate of return from public utility operations.

(i) The term “lead-lag study” includes an analysis to determine the amount of capital which investors in a public
utility, the rates of which are subject to regulation under the provisions of this chapter, must provide to meet the
day-to-day operating costs of the public utility prior to the time such costs are recovered from customers, and the
measurement of (i} the lag in collecting from the customer the cost of providing service, and (ii) the lag in paying
the cost of providing service by the public utility.

(k) The term “broadband services” means any service that consists of or includes a high-speed access capability to
transmit at a rate that is not less than two hundred (200) kilobits per second either in the upstream or downstream
direction and either:

(i} Is used to provide access to the Internet, or

(i1) Provides computer processing, information storage, information content or protocol conversion, including
any service applications or information service provided over such high-speed access service,

Nothing contained in this paragraph shall apply to retail services that are tariffed by the commission.
CREDIT(S)
Laws 1956, Ch. 372, § 1; Laws 1968, Ch. 502, § 1; Laws 1983, Ch. 467, § 4, Laws 1988, Ch. 310, § 1; Laws 1990,

Ch. 530, § 41; Laws 1993, Ch. 304, § 1, eff. July 1, 1993. Amended by Laws 2002, Ch. 513, § 2, eff. July 1, 2002;
Laws 2005, Ch_ 305, § 1, eff. from and after passage (approved February 24, 2005).

HISTORICAL AND STATUTORY NOTES
Derivation:

Code 1942, § 7716-01,
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“@ Chapter 3. Regulation of Public Utilities
H Article 1. Certificates of Public Convenience and Necessity; Rates; Service
=+ § 77-3-35. Schedule of rates; regulation; contracts; restrictions on certain telecommunications
regulation

(1) Subject to the provisions of subsections {2) and (4) of this section, under such reasonable rules and regulations as
the commission may prescribe, every public utility, as to the rates which are subject to regulation under the provi-
sions of this article, shall file with the commission, within such time and in such form as the commission may desig-
nate, schedules showing such rates and charges established by it and collected and enforced, or to be collected or
enforced within the jurisdiction of the commission. The utility shall keep copies of such schedules open to public
inspection under such reasonable rules and regulations as the commission may prescribe.

No such public utility shall directly or indirectly, by any device whatsoever, or in anywise, charge, demand, collect
or receive from any person or corporation for any service rendered or to be rendered by such public utility a greater
or less compensation than that prescribed in the schedules of such public utility applicable thereto then filed in the
manner provided in this section, and no person or corporation shall receive or accept any service from any such pub-
lic utility for a compensation greater or less than prescribed in such schedules.

Utilities selling commodities or rendering any service to cooperatives, municipalities or other nonprofit organiza-
tions, shall, at the order of the commission, file schedules of such rates and charges for information purposes only.

The commission may provide, by rules and regulations to be adopted by it, the following;:

(a) That utilities may contract with a manufacturer that is not a utility for furnishing the services or commodities
described in Section 77-3-3(d)(4), (ii) and (iii) for use in manufacturing;

(b) That utilities described in Section 77-3-3(d)(i} also may contract with a customer that has a minimum yearly
electric consumption of two thousand five hundred (2,500) megawatt hours per year or greater for furnishing the
services or commodities described in Section 77-3-3(d)(i); and

(c) That utilities described in Section 77-3-3(d)(ii) also may contract with a customer that has a minimum yearly
consumption of eight million five hundred thousand (8,500,000) cubic feet of gas per year or greater for furnish-
ing the services or commodities described in Section 77-3-3(d)(ii).

These contracts may be entered into without reference to the rates or other conditions which may be established or
fixed pursuant to other provisions of this article. Such regulations shall provide that before becoming effective any
such confract shall be approved by the commission.

(2)(a) The Legislature recognizes that the maintenance of universal telephone service in Mississippi is a continuing
goal of the commission and that the public interest requires that the commission be authorized and encouraged to
formulate and adopt rules and policies that will permit the commission, in the exercise of its expertise, to regulate
and control the provision of telecommunications services to the public in a changing environment where competition
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and innovation are becoming more commonplace, giving due regard to the interests of consumers, the public, the
providers of telecommunications services and the continued availability of good telecommunications service. The
commission is authorized to issue more than one competing certificate of public convenience and necessity to pro-
vide local exchange telephone service in the same geographical area; provided, that the issuing of any such addi-
tional certificates shall not otherwise affect any certificate of public convenience and necessity heretofore issued to
any provider of such services.

The commission shall adopt all rules and regulations necessary for implementing this subsection (2)(a).

The commission retains the authority to issue orders to implement its rules, regulations and the provisions of this
chapter, including the authority to grant and modify, impose conditions upon, or revoke a certificate.

{b) The commission may, on its own motion or at the request of any interested party, enter an order, after notice
and opportunity for hearing, determining and directing that, in the provision of a service or facility by a utility of
the type defined in Section 77-3-3(d)(iii), competition or other market forces adequately protect the public inter-
est, or that a service or facility offered by the utility is discretionary, and that the public interest requires that the
utility's rates and charges for such service or facility shall not thereafter be subject to regulation by the commis-
sion.

(c) In making its determination whether the rates and charges for a service or facility shall not be subject to regu-
lation by the commission, the commission may consider individually or collectively:

{i) Whether the exercise of commission jurisdiction produces tangible benefits to the utility's customers that ex-
ceed those available by reliance on market forces or other factors;

(i1) Whether technological changes, competitive forces, discretionary nature of the service or facility, or regula-
tion by other state and federal regulatory bodies render the exercise of jurisdiction by the Mississippi commis-
sion unnecessary or wasteful;

(iii) Whether the exercise of commission jurisdiction inhibits a regulated utility from competing with unregu-
lated providers of functionally similar telecommunications services or equipment;

(iv) Whether the existence of competition tends to prevent abuses, unjust discrimination and extortion in the
charges of telecommunications utilities for the service or facility in question;

(v) The availability of the service or facility from other persons and corporations; or
(vi) Any other factors that the commission considers relevant to the public interest.

In making the determination as above set forth, the commission may specify the period of time during which the
utility's rates and charges for the service or facility shall not thereafter be subject to regulation. Likewise, after notice
and opportunity for hearing, the commission may revoke a determination and direction made under this section,
when the commission finds that commission regulation of the utility's rates and charges for the service or facility in
question is necessary to protect the public interest.

{3Xa) The commission is authorized to consider and adopt alternative methods of regulation proposed by a utility of
the type defined in Section 77-3-3(d)(i), (ii) or (iii) to establish rates for the services furnished by such utility that are
fair, just and reasonable to the public and that provide fair, just and reasonable compensation to the utility for such
services,
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(b) For purposes of this subsection, the phrase “alternative methods of regulation” means the regulation of utility
rates and charges by methods other than the rate base or rate of return method of regulation set forth in other pro-
visions of this article.

(4)(a) Notwithstanding any other provisions of this article or any other statute to the contrary, and consistent with
the provisions herein, for those public utilities of the type defined in Section 77-3-3(d)(iii) that are subject to the
competitive requirements set forth in 47 USCS Section 251 or those public utilities that have waived a suspension
granted by the commission of the requirements of 47 USCS Section 251(b) and (c) as authorized by 47 USCS Sec-
tion 25 }{f}(2), the Legislature has determined that, in the provision of all services other than switched access service
and single-line flat rate voice communication service, competition or other market forces adequately protect the pub-
lic interest. Therefore, the commissicn is only authorized to regulate the rates, terms and conditions of switched ac-
cess service and single-line flat rate voice communication service within a traditional local calling area, with access
to 911, with touch tone dialing and with access to long distance, so long as such single-line flat rate service is not
combined with any other service, feature or product. The retail rates for such single-line flat rate voice communica-
tion service beginning January 1, 2007, and every succeeding January 1 may only be increased during the calendar
year by an amount that does not exceed the rates for such service on January 1 of the previous year, plus the increase
in the Consumer Price Index for all Urban Consumers as reported by the United States Department of Labor, Bureau
of Labor Statistics.

(b) For those public utilities of the type defined in Section 77-3-3(d)(iii} that have been granted a suspension by
the commission of the requirements of 47 USCS Section 251(b) and (¢} as authorized by 47 USCS Section
251(f)(2), the commission, at the request of such public utility, shall enter an order, after notice and opportunity
for hearing, determining that such public utility's provision of service will be subject to the same level of regula-
tion as provided in paragraph (a) of this subsection, but only after the commission determines that such public
utility has satisfied one (1) of the following conditions:

(i) Has executed interconnection agreements which have been approved by the commission to the extent re-
quired under law with two (2) or more local exchange carriers unaffiliated with such public utility;

(i) Offers for resale at wholesale rates, pursuant to 47 USCS Section 251(c)(4)(A) and (B), such public utility's
retail telecommunications services provided to subscribers who are not telecommunications carriers;

(iii) At least two (2) competitive telecommunications providers unaffiliated with such requesting public utility
are offering service to such public utility's subscribers; or

(iv) Has experienced a material reduction in access lines or minutes of use in two (2) consecutive years.

A waiver of suspension under paragraph (a) of this subsection shall be effective upon written notification to the
commission. The initial rate utilized by such public utility shall be the rate for such service in effect at the time of
such waiver under this section. The commission, upon request of the public utility, may return such public utility to
return to a form of regulation permitted under Section 77-3-35.

(c)(i) An incumbent local exchange carrier shall provide, upon reasonable request, primary single-line flat rate
voice communication service to the premises of a permanent residence or business within its franchised service
territory, if the costs, including, but not limited to, the costs of facilities, rights-of-way and equipment, of provid-
ing such service to the requesting party do not exceed Five Thousand Dollars ($5,000.00). This requirement shall
not apply where there is an alternative provider of service to the premises of the residence or business customer,
or where the incumbent local exchange carrier has been prohibited from providing service to the premises.
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(ii) If the costs exceeds Five Thousand Dollars ($5,000.00), as provided in and subject to subparagraph (i) of
this paragraph (c), an incumbent local exchange carrier may not deny service on the basis of costs so long as
sufficient funds to provide that services are available from contributions to aid in construction or the Mississippi
portion of the applicable federal universal service fund program as administered by the commission.

(d) Nothing in this chapter shall be construed to affect the duties of an incumbent local exchange carrier to pro-
vide unbundled access to network elements to the extent required under 47 USCS Sections 251 and 252 and the
Federal Communications Commission's regulations implementing these sections, or the commission's authority to
arbitrate and enforce interconnection agreements pursuant to 47 USCS Sections 251 and 252 and the Federal
Communications Commission's regulations implementing these sections.

(e) The commission shall retain exclusive original jurisdiction over customer complaints for those services that
continue to be regulated. For services no longer regulated, the commission shall have exclusive original jurisdic-
tion to interpret and enforce the terms and conditions of customer service agreements for telecommunications ser-
vices, but it shall not alter, set aside or refuse to enforce the rates, terms and conditions thereof, either directly or
indirectly. No other party shall be allowed to participate in any such complaint proceeding, except for the cus-
tomer, legal counse! or other representative of the customer, or the public utility involved,

(f) A public utility of the type defined in Section 77-3-3(d)(iii) which is regulated under the provisions of para-
graph (a) of this subsection shall only be required to file financial or service quality information that such public
utilities are required to file with the Federal Communications Commission so long as such financial information
includes data specific to Mississippi. As to all other data and information, the requirements of Section 77-3-79
continue to apply. If any such public utility is not required to file such financial information with the Federal
Communications Commission, the requirements of Section 77-3-79 continue to apply. The public utility regula-
tory tax established in Section 77-3-87 shall be based on the financial information contained in such federal finan-
cial reports filed by such public utilities. The calculation of such tax for such public utilities shall continue to be
based upon the gross revenues from the intrastate operations of such public utility in the same manner as such tax
was calculated before July 1, 2006. Nothing herein shall change the obligation of such public utilities described in
Section 77-3-3(d)(iii) to pay the public utilities regulatory tax established in Section 77-3-87. In addition, such
public utility shall only be required to adhere to billing for retail telecommunications services in compliance with
the federal truth in billing regulations prescribed by the Federal Communications Commission.

{g)(i) In order to transition to the changes effectuated by paragraph (a) of this subsection, the rates, terms and con-
ditions for products and services no longer subject to regulation by the commission which were in effect with a
specific term immediately prior to the effective date of this section shall remain in effect for the duration of the
specific term as to customers who subscribed to such products or services prior to the effective date of this sec-
tion. If no term applied to such products or services at the time such customer subscribed to such products or ser-
vices, then the rates, terms and conditions governing such products or services shall remain in effect until a writ-
ten customer service agreement becomes effective as described in subparagraph (ii) of this paragraph (g).

(ii) Except as provided in subparagraph (i) of this paragraph (g), the service provider shall offer existing and
new customers a written customer service agreement, which in the case of new customers shall be delivered no
later than thirty (30) days after the initiation of service. The customer service agreement shall include a provi-
sion advising the customer that he has thirty (30} days from receipt in which to elect;

1. To terminate service with the service provider by contacting such service provider within the thirty-day
time period, in which case the customer shall have the right to pay off the account in the same manner and
under the same rates, terms and conditions as set forth in the written customer service agreement provided to
the customer, which written customer service agreement shall relate back in its entirety to the date of a new
customer's request for service or the date the agreement was sent to an existing customer, as applicable, and
shall be in effect until termination through pay off; or
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2. To use the services of the service provider or to otherwise continue the account with the service provider
after the thirty-day time period has elapsed, either of which shall constitute the customer's assent to all the
rates, terms and conditions of the written customer service agreement. The customer service agreement shall
be deemed received three (3) business days after deposit in the United States mail, first-class delivery.

(iii) If any service provider desires to modify in any respect any rates, terms or conditions of a customer service
agreement, it shall provide at least thirty (30) days' prior written notice of the modification and the proposed ef-
fective date to the customer. The customer service agreement shall include a provision advising the customer
that he has the option:

1. To terminate service with the service provider by contacting such service provider prior to the effective
date, in which case the customer shall have the right to pay off the account in the same manner and under the
same rates, terms and cenditions as then in effect; or

2. To use the services of the service provider or to otherwise continue the account with the service provider
on or after the effective date, either of which shall constitute the customer's assent to the modified written
customer service agreement. The customer service agreement shall be deemed received three (3) business
days after deposit in the United States mail, first-class delivery.

(h) Nothing herein shall change the obligation of those public utilities described in Section 77-3-3(d)iii) to obtain
a certificate of public convenience and necessity pursuant to this chapter.

CREDIT(S)

Laws 1956, Ch. 372, § 9; Laws 1988, Ch. 338, § 1; Laws 1994, Ch. 315, § (; Laws 1995, Ch. 348, § 1; Laws 1996,
Ch. 304, § 1, eff. from and after passage (approved March 7, 1996). Amended by Laws 2006, Ch. 313, § 1, eff. July
1,2006.

HISTORICAL AND STATUTORY NOTES
Derivation:

Code 1942, § 7716-09.
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GENERAL LAWS OF THE Chapter 338

CHAPTER NO. 338
HOUSE BILL NUMBER 1221

AN ACT TO AMEND SECTION 77-3-35, MISSISSIPPI CODE OF 1972, RELATING
TO THE REGULATION OF RATES OF PUBLIC UTILITIES TO PROVIDE FOR
THE MANNER OF REGULATING AND DEREGULATING THE RATES AND
CHARGES OF TELECOMMUNICATIONS UTILITIES FOR SERVICES AND
FACILITIES THAT ARE SUBJECT TO SIGNIFICANT COMPETITION AND FOR
RELATED PURPOSES.

Be it enacted by the Legislature of the State of Mississippi:
SECTION 1. Section 77-3-35, Mississippi Code of 1972, is amended as follows:

77-3-85. (1) Subject to the provisions of subsection (2) of this section, under such
reasonable rules and regulations as the commission may prescribe, every public utility,
the rates of which are subject to regulation under the provisions of this article, shall
file with the commission, within such time and in such form as the commission may
designate, schedules showing all rates and charges established by it and collected and
enforced, or to be collected or enforced within the jurisdiction of the commission. The
utility shall keep copies of such schedules open to public inspection under such reasonable
rules and regulations as the commission may prescribe.

No such public utility shall directly or indirectly, by any device whatsoever, or in
anywise, charge, demand, collect or receive from any person or corporation for any
service rendered or to be rendered by such public utility a greater or less compensation
than that preseribed in the schedules of such public utility applicable thereto then filed
in the manner provided in this section and no pergon or corporation ghall receive or
accept any service from any such public utility for a8 compensation greater .or less than
preseribed in such schedules.

Utilities of the same type as herein covered, engaged in rendering interstate service
to and from points and places in the state, shall file with the commission tariffs of
rates and charges of such and rates and charges affecting service to or from points
and places in the state. Also, utilities selling commodities or rendering any service to
cooperatives, municipalities or other nonprofit organizations, shall, at the order of the
commission, file schedules of such rates and charges for information purposes only.

The commission may provide, by rules and regulations to be adopted by‘it, that u_.ti]ities
may contract with a manufacturer who is not a utility for furnishing the services or
commodmes described in subpaxagraphs (1), (2) and (3) of paragraph {d) of Section 77-
33 for use in manufacturing, without reference to the rates or other conditions which
may be established or fixed pursuant to other provisions of this article. Such regulations
shall provide that before becoming effective any such coniract shall be approved by
the commission.

(2 (a) The Legislature recognizes that the maintenance of universal telephone service
in Mississippi is a continuing goal of the commission and that the public interest requires
that the commission be authorized and encouraged to formlﬂate and adopt rules and
policies that will pemut the commission, in the exercise of its experhse to regulate
and control the provision of telecommunications services to the public in a changing
environment where competition and innovation are becoming more commonplace, giving
due regard to the interests of consumers, the public, the providers of telecommunications
services and the continued availability of geod telecommunications service.

{b) Notwithstanding any provisions of this chapter or any other statute, the
commission may, on its own motion or at the request of any interested parly, enter
an order, after notice and opportunity for hearing, determining and directing that, in
the provision of a service or facility by a utility of the type defined in Section 77-3-
3({d)(1i), competition or other market forces adequately protect the public interest, or
that a service or facility offered by the utility is discretionary, and that the public interest
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requires that the utility’s rates and charges for such service or facility shall not thereafter
be subjéct to regulation by the commission.

{¢) In making its determination whether the rates and charges for a service or facility
shall not be subject to regulation by the commission, the commission may consider
individuaily or collectively:

(i) Whether the exercise of commission jurisdiction produces tangible benefits to
the utility’s customers that exceed those available by reliance on market forces or other

factors;

(ii) Whether technological changes, competitive forces, discretionary nature of the
service or facility, or regulation by other state and federal regulatory bodies render the
exercise of jurisdiction by the Mississippi commission unnecessary or wasteful;

(i} Whether the exercise of commission jurisdiction inhibits a regulated utility
from competing with unregulated providers of functionally similar telecommunications
services or equipment;

(iv) Whether the existence of competition tends to prevent abuses, unjust discrim-
ination and extortion in the charges of telecommunications utilities for the service or

facility in question;

(v) The availability of the service or facility from other persons and corporations;
or

{vi) Any other factors that the commission considers relevant to the publicinterest.

In making the determination as above set forth, the commission may specify the
period of time during which the utility’s rates and charges for the service or facility
shall not thereafter be subject to regulation. Likewise, after notice and opportunity for
hearing, the commission may revoke a determination and direction made under this
section, when the commission finds that commission regulation of the utility’s rates
and charges for the service or facility in question is necessary to protect the public
interest.

SECTION 2. This act shall take effect and be in force from and after July 1, 1988.
Approved: April 15, 1988 '

CHAPTER NO. 339
SENATE BILL NUMBER 2139

AN ACTTO AMEND SECTION 77-9-505, MISSISSIPPI CODE OF 1972, TO DELETE
THE REQUIREMENT FOR RAILROAD POLICE OFFICERS TO OBTAIN A SHE-
RIFF'S WRITTEN APPROVAL T0O EXERCISE POWERS; AND FOR RELATED

PURPOSES.
Be it enacted by the Legislature of the State of Mississippi:
SECTION 1. Section 77-9-505, Mississippi Code of 1972, is amended as follows:

77-9-505. (1) Upon request by the chief police officer of any railroad located wholly
or partially within this state, the Commissioner of Public Safety may appoint and
commission as a railroad police officer any qualified person named by such chief police
officer; provided, however, that the Commissioner of Public Safety may refuse to appoint
or may rescind the appointment of anyone. Any such railread police officer so appointed
shall at all times be answerable and responsible to the Commissioner of Public Safety.

(2) A railroad police officer appointed and commissioned as provided in subsection
{1) of this section shall, before entering upon his duties as such officer, take the oath

o TR S R AT T T
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(6) The board shall keep such data as shall be necessary for the actuarial valuation of
the contingent assets and liabilities of the plan and.-for checking the experience of the
plan,

{7} The board shall determine from time to time the rate of regular interest for use in
all calculations, with the rate of five percent (5%) per annum applicable unless changed
by the board.

(8) Subject to the limitations hereof, the board from time to time shall establish rules
and regulations for the administration of the plan and for the transaction of business.

(9) The board ghall keep a record of all its proceedings under this article which shall
be apen to public inspection, except for individual member records. The aystem shall not
disclose the name, address or contents of any individual member records without the
prier written consent of the individual to whom the record pertains.

{10} The Executive Secretary of the Public Employees’ Retirement System of
Mississippi shall serve as the executive secretary of the plan,

SECTION 12. The right of a person to an annuity, a retirement allowance or benefit,
or to the return of contributions, or to any optional benefit or any other right accrued or
accruing to any person under the provisions of the Supplemental Legislative Retirement
Plan, and the moneys in the plan created by this article, are exempt from any state or
municipal tax, and exempt from levy and sale, garnishment, attachment or any other
process whatsoever, and shall be unassignable except as specifically otherwise provided
in this article.

SECTION 13. Sections 3 through 12 shall be codified as a new article in Chapter 11,
Title 25, of the Migsissippi Code of 1972.

SECTION 14. This act shall take effect and be in force from and after July 1, 1989.
Approved: February 24, 1989

CHAPTER NO. 304
HOUSE BILL NUMBER 885

AN ACT TO CLARIFY THE INTENT OF CERTAIN PROVISIONS OF THE
PUBLIC UTILITIES ACT; TO AMEND SECTION 77-3-2, MISSISSIPPI CODE OF
1972, TO AUTHORIZE THE PUBLIC SERVICE COMMISSION TO ADOPT CER-
TAIN FORMULA RATE PROGRAMS; TO AMEND SECTION 77-3-41, MISSISSIP-
PI CODE OF 1972, TO CLARIFY THAT THE REFERENCE TO SECTION 77-3-39
IP?.Ui(I)’OI;REOS-V]DE FOR HEARINGS IN CERTAIN CASES; AND FOR RELATED

Be it enacted by the Legislaiure of the State of Mississippi:

SECTION 1. Section 77-3-2, Mississippi Code of 1972, is amended as follows:

77-3-2. (1) The Legislature finds and determines that the rates, services and opera-
tions of public utilities as defined in this title are affected with the public interest and
that the availability of an adequate and reliable service by such public utilities to the
people, economy and government of the State of Mississippi is a matter of public policy.
The Legislature hereby declares to be the policy of the State of Mississippi:

(a) To provide fair regulation of public utilities in the interest of the public;

(b} Te promote the inherent advantage of regulated public utilities;
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(c) To promote adequate, reliable and economical service to all citizens and resi-
dents of the state;

{d} To pravide just and reasonable rates and charges for public utility services with-
out unjust discrimination, undue preferences or advantages, or unfair or destructive
competitive practices and consistent with long-term management and conservation of
energy resources by avoiding wasteful, uneconomic and ineflicient uses of energy;

(e) To encourage and promote harmony between public utilities, their users and the
environment;

(f) To foster the continued service of public utilities on a well-planned and coordi-
nated basis that is consistent with the level of service needed for the pmtectmn of public
health and safety and for the promotion of the general welfare;

{g) To cooperate with other states and the federal government in prometing and
coordinating interstate and intrastate public utility service and reliability;

(h) To encourage the continued study and research for new and innovative rate-
making precedures which will protect the state, the public, the ratepayers and the utili-
ties and where possible reduce the costs of the rate-making process. The commission
shall be authorized and empowered, in its discretion, to consider and adopt & formula
type rate of return evaluation rate which may include provision for the commission to: (i)
periodically review and adjust, if required, the utility's level of revenues based vpon the
actual books and records of the utility which are periodically the subject of independent
audits and regulatory audits; (ii) review the uiility’s performance in certain areas or cat-
egories which may be used by the commission in the manner selected by it which may
include rate incentives or penalties sa long as such are found to be fair and reasonable
and result in a level of revenue which is fair and reasonable; (iii) and use such other pro-
visions which may be permitted by this chapter. When a formula type rate of return eval-
uation rate with periodic revenue adjustments is adopted by the commission, each
periodic revenue adjustment will be separately considered for the purpose of determining
whether a hearing is required pursuant to Section 77-3-3%(1), and no such hearing shall
be required if the amount of any separate periodic adjustment to the level of revenues of
the utility is not a "major change” as defined in Section 77-3-37(10); provided, however,
that each periodic evaluation shall be supported with a sworn filing by the utility incor-
porating the data specified in the formula rate adopted by the commission, and such data
shall be verified by the commission; a hearing shall be required as provided in Section
77-3-39(1), Mississippi Code of 1972, to determine compliance with the formula rate plan
and the accuracy of the data prier to any change in the level of revenues if the cumula-
tive change in any calendar year exceeds the greater of Two Hundred Thousand Dollars
($200,000.00) or four percent (4%) of the annual revenues of the utility.

It is further the intention of the Legislature to validate any formula type rate comply-
ing with the provisions hereof which has heretofore been adopted by the commission.

(2) To these ends, thereflore, authority shall be vested in the Mississippi Public Service
Commission to regulate public utilities, in accordance with the provisions of thia title,

SECTION 2. Section 77-3-41, Mississippi Code of 1972, is amended as follows:

77-3-41. Whenever the commission, after hearing had pursuant to the hearing
requirement set forth in Section 77-3-3%(1) and the procedure set forth in Section 77-3-
47, finds that the existing rates in effect and collected by any public utility are unjust,
unreasonable, materially excessive or insufficient or unreasonably discriminatory, or in
anywise in vielation of any provision of law, the commission shall determine, and fix by
arder, the just and reascnable rates which will yield a fair rate of return to the utility for
furnishing service, which rates will thereafter be ohserved and in force. Said rates shall
thereupon became the legal rates to be charged and paid until changed.
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The commission shall have pawer, when deemed by it necessary to prevent injury to
the business or interest of the peaple or any public utility of this state in case of any
emergency, to permit any public utility to alter, amend or suspend temporarily any exist-
ing rates, schedules and orders relating to or affecting any public utility er part of any
public utility in this state except as provided in Section 77-3-42.

SECTION 3. This act shall take effect and be in force from and after its passage.
Approved: February 24, 1989

CHAPTER NO. 305
! SENATE BILL NUMBER 2805

AN ACT TO AMEND SECTION 47-5-108, MISSISSIPPI CODE OF 1972, TO
AUTHORIZE SELF-SUSTAINING FOOD FACILITIES AT RANKIN AND
GREENE COUNTY CORRECTIONAL FACILITIES; FUNDS FROM SUCH
FACILITIES TO REMAIN IN SEPARATE ACCOUNTS; AND FOR RELATED
PURPOSES.

Be it enacted by the Legislature of the State of Mississippi:
SECTION 1. Section 47-5-108, Mississippi Code of 1972, is amended as follows:

47-5-108. The Mississippi Department of Corrections is hereby authorized to provide
self-sustaining facilities for the preparation and serving of food for employees and visi-
tors of the Mississippi State Penitentiary, the Rankin County Correctional Facility, and
the Greene County Correctional Facility. The commissioner shall promulgate policies
and procedures for the operation of such facilities. In addition, the funds derived from
these operations shall remain in separate accounts, hereafter known as the "Employee
Cafeteria Funds." The profits, if any, shall be distributed at the direction of the
Commissioner of Corrections.

SECTION 2. This act shall take effect and be in force from and after July 1, 1989,
Approved: February 24, 1989

CHAPTER NO. 306
SENATE BILL NUMBER 2807

AN ACT TO AMEND SECTION 47-7-27, MISSISSIPPI CODE OF 1972, TO PRO-
VIDE FOR THE REVOCATION OF PAROLE IF FELONY IS COMMITTED; TO
AUTHORIZE PAROLE BOARD AND HEARING OFFICERS TO ADMINISTER
OATHS AND SUMMON WITNESSES; AND FOR RELATED PURPOSES.

Be it enacted by the Legislature of the State of Mississippi:
SECTION 1 Section 47-7-27, Mississippt Code of 1972, is amended as follows:

47-1-27. The board is hereby authorized at any time, in its discretion, and upon a
showing of probable violation of parole, to issue a warrant for the return of any paroled
offender to the custody of the Mizsissippi Department of Corrections. Such warrant shall
authorize all persons named therein to return such paroled offender to actual custody of
the department of corrections from which he was parmled. Pending hearing, as here-
inafter provided, upon any charge of parole violation, the offender shall remain incarcer-
ated in any other place of detention designated by the department,

Any field supervisor may arreet a parolee without a warrant or may deputize any
cother person with power of arrest to do so by giving him a written statement setting forth

~
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SECTION 2. This act shall take effect and be in force from and after July 1, 1990.

Approved: June 30, 1990

CHAPTER NQO. 48
HOUSE BILL NUMBER 25

AN ACT TO AMEND SECTION 77-3-2, MISSISSIPPI CODE OF 1972, TO CLARIFY THE MAN-
NER IN WHICH FORMULA TYPE RATE OF RETURN EVALUATION RATES MAY BE
ADOPTED AND REGULATED BY THE PUBLIC SERVICE COMMISSION; TO CLARIFY THE
RETROACTIVE EFFECT OF THIS SECTION; AND FOR RELATED PURPOSES.

Be it enacted by the Legislature of the State of Mississippi:
SECTION 1. Section 77-3-2, Mississippi Code of 1972, is amended as follows:

77-3-2, (1) The Legislature finds and determines that the rates, services and opera-
tions of public utilities as defined in this title are affected with the public interest and that
the availability of an adequate and reliable service by such public utilities to the people,
economy and government of the State of Mississippi is 2 matter of public policy. The Leg-
islature hereby declares to be the policy of the State of Mississippi:

=

{2) To provide fair regulation of public utilities in the interest of the pablic;
{b) To promote the inherent advantage of regulated public utilities;

(¢) To promote adequate, reliable and economical service to all eitizens and res-
idents of the state;

(d) Ta provide just and reasonable rates and charges for public utility services
without unjust discrimination, undue preferences or advantages, or unfair or destructive
competitive practices and consistent with long-term management and conservation of en-
ergy resources by avoiding wasteful, uneconomic and inefficient uses of energy;

() To encourage and promote harmony between public utilities, their users and
the environment; -

(f) To foster the continued service of public utilities on a well-planned and co-
ordinated basis that is consistent with the level of service needed for the protection of
public health and safety and for the promotion of the general welfare;

() T'o cooperate with other states and the federal government in promoting and

.egordinating interstate and intrastate public utility service and reliability;

{h) To encourage the continued study and research for new and innovative rate-
making procedures which will protect the state, the public, the ratepayers and the utili-
ties, and where possible reduce the costs of the rate-making process.

(2) To these ends, therefore, authority shall be vested in the Mississippi Publie Ser-
vice Commission to regulate public utilities in aceordance with the provisions of this title.

{8) (2) The commission shall, in addition to its other powers and duties, be authorized

and empowered, inits discretion, to consider and adopt a formula type rate of return eval-
uation rate which may include provision for the commission to:
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(i) Periodically review and adjust, if required, the utility's level of revenues
based upon the actual books and records of the utility which are periodically the subject
of independent audits and regulatory audits;

(i) Review the utility’s performance in certain areas or categories which may
be used by the commission in the manner selected by it which may include rate incentives -
or penalties so long as such are found to be fair and reasonable and result in a level of
revenue which is fair and reasonable; and

(iii) Use such other provisions which may be permitted Hy this chapter,

{b) When a formula type rate of return evaluation rate with periodic revenue ad-
justments is adopted by the commission, each periodic revenue adjustment will be sep-
arately considered for the purpose of determining whether a hearing is required pursuant
to Section 77-3-3%(1), and no such hearing shall be required if the amount of any separate
periodic adjustment to the level of revenues of the utility is not a “major change” as de-
fined in Section 77-3-37(8).

(c) In administering any such formula type rate of return evaluation rate, the
following procedures shall be observed by the commission:

(i) Each periodic evaluation shall be supported with a sworn filing by the
utility incorporating the data specified in the formula rate adopted by the commission,
and such data shall be verified by the commission; and

(ii) A hearing shall be required, as provided by law, to determine compli-
ance with the formula rate plan and the accuracy of the data prior to any change in the
level of revenues if the cumulative change in any calendar year exceeds the greater of
Two Hundred Thousand Dollars (§200,000.00) or four percent (4%) of the annual revenues
of the utility.

(d) The requirements of paragraphs (a}, (b) and (¢} of this subsection and other
applicable provisions of Title 77, Chapter 3, Article 1, Mississippi Code of 1972, which are
observed by the commission in administering such rate, are hereby declared to be pro-
cedural but are not required to be included in the rate itself.

(4) It is the intention of the Legislature to validate, retroactively to its initial adop-
tion by the commission, any formula type rate, including any revenue adjustments ef-
fected pursuant thereto, which has heratofore been adopted by the commission. For the
purposes of the retroactive validation and the administration of any formula type rate
heretofore adopted by the commission, should the provisions of Title 77, Chapter 3, Ar-
ticle 1, Mississippi Code of 1972, conflict with any provisions of such formula type rate,
Title 77, Chapter 3, Article 1, Mississippi Code of 1972, shall be interpreted to prevail and
the formula type rate shall hereafter be administered or revised to conform to Title 77,
Chapter 3, Article 1, Mississippi Code of 1972; provided, however, such conflict, if any;
shall not be held to invalidate the retroactive effect of this section upon such rate.

SECTION 2. This act shall take effect and be in force from and after its passage.
Approved: June 30, 1990
CHAPTER NO. 49
HOUSE BILL NUMBER 28

AN ACT TO DESIGNATE THE HERMAN ALFORD MEMORIAL HIGHWAY; AND FOR RE-
LATED PURPOSES.
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{vi) Except in cases of fraud or willful misconduct, the qualified actuary
ghall not be liable for damages to any person, other than the insurance company and
the commissioner, for any act, error, omission, decision or conduct with respect to the

actuary’s opinion.

(vii) Disciplinary action by the commissioner against the company or
the qualified actuary shall be defined in regulations by the commissioner.

(viii} Any memorandum in support of the opinion, and any other mate-
rial provided by the company to the commissioner in connection therewith, shall be
kept confidential by the commissioner and shall not be made public and shall not be
subject to subpoens, other than for the purpose of defending an action geeking dam-
ages from any person by reason of any action required by this section or by regula-
tions promulgated hereunder; however, the memorandum or other material may oth-
arwise be released by the commissioner with the written consent of the company or to
the American Academy of Actuaries upon request stating that the memorandum or
other material is required for the purpose of professional disciplinary proceedings and
getting forth procedures satisfactory to the commissioner for preserving the confiden-
tiality of the memorandum or other material. Onee any portion of the confidential
memorandum is cited by the company in its marketing or is cited before any govern-
mental agency other than a state insurance departmenit ot is released by the company
to the news media, all portions of the confidential memorandum shall be no longer

confidential.

(e} This subs;action ghall become operative with the filing of the December 31,
1994, annual statement.

SECTION 2. This act shall take effect and be in force from and after its passage.

Approved: March 10, 1994

CHAPTER NO. 316’
SENATE BILL NUMBER 2514

AN ACT TO AMEND S8ECTION 77-3-36, MISSISSIPPI OF 1972, TO AUTHORIZE
THE PUBLIC SERVICE COMMISSION TO ADOPT ALTERNATIVE METHODS OF
REGULATION OF THE RATES AND CHARGES OF TELECOMMUNICATION
UTILITIES; AND FOR RELATED PURPOSES.

Be it enacted by the Legisiature of the State Of Mississippi:
SECTION 1. Section 77-3-35, Mississippi Code of 1972, is amended as follows:

"77-8-35. (1) Subject to the provisions of gubsection (2) of this section, under such
reasonable rules and regulations as the commission may prescribe, every public util-
ity, the rates of which are subject to regulation under the provisions of this article,
ghall file with the commission, within such time and in such form as the commission
may designate, schedules showing all rates and charges established by it end collected
and enforced, or to be collected or enforced within the jurisdiction of the commission.
The utility shall keep copies of auch schedules open to public inspection under such
reasonable rules and regulations as the commission may prescribe. :

No such public utility shall directly or indirectly, by any device whatsoever, or in
anywise, charge, demand, collect or receive from any person or corporation for any
service rendered or to be rendered by such public utility a greater or less compensa-
tion than that prescribed in the schedules of such public utility applicable thereto
then filed in the manner provided in this section and no person or corporation shall
receive or accept any service from any such public utility for a compensation greater
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or less than prescribed in such schedules.

Utilities of the same type as herein covered, engaged in rendering interstate ser-
vice to and from points and places in the state, shall file with the commission tariffs
of rates and charges of such and rates and charges affecting service to or from points
and places in the state. Also, utilities selling commodities or rendering any eervice to
cooperatives, municipalities or other nonprofit organizations, shall, at the order of the
commission, file schedules of such rates and charges for information purposes only.

The commission may provide, by rules and regulations to be adopted by it, that
utilities may contract with a manufacturer who is not a utility for furnishing the
services or commodities described in subparagraphs (1), {(2) and (3) of paragraph (d)
of Section 77-3-3 for use in manufacturing, without reference to the rates or other
conditions which may be established or fixed pursuant to other provisions of this
article. Such regulations shall provxde that before becoming effective any such con-
tract shall be approved by the commission.

(2) (a) The Legislature recognizes that the maintenance of universal telephone
gervice in Mississippi is a continuing goal of the commission and that the public in-
terest requires that the commission be authorized and encouraged to formulate and
adopt rules and policies that will permit the commission, in the exercise of its exper-
tise, to regulate and control the provision of telecommunications services to the pub-
He in a changing environment where competition and innovation are becoming more
commonplace, giving due regard to the interests of consumers, the public, the provid-
ers of telecommunications services and the continued availability of good telecommu-
nications ervioe._,.

(b) Notwithstanding any provisions of this chapter or any other statute, the
commission may, ob its own motion or at the request of any interested party, enter an
order, after notice and opportunity for hearing, determining and directing that, in the
provision of a service or facility by a utility of the type defined in Section 77-3-
3(d}(iii); competition or other market forces adequately protect the public interest, or

e

that a service or facility offered by the utility is discretionary, and that the public -

interest requires that the utility’s rates and charges for such service or facility shall
notf thereafter be subject to regulation by the commission.

(¢} In making its determination whether the rates and charges for a service
or facility shall not be subject to regulation by the commission, the commission may
consider mdmdually or collectively:

. - (i) Whether the exercise of commission jurisdiction produces tangible
benefits to the utility's customers that exceed those available by reliance on market
forces or other factors;

(if) Whether technological changes, competitive forces, discretionary na-
ture of the service or facility, or regulation by other state and federal regulatory bed-
ies render the exercise of jurisdiction by the Mississippi commisgion unnecessary or
wasteful;

(iii) Whether the exercise of commisgion jurisdiction inhibits a regulated -

utility from competing with unregulated providers of functionally similar telecommu-
nications services or equipment;

(iv) Whether the existence of competition tends to prevent abuses, un-
just discrimination and extortion in the chargea of belecommumcatmns utilities for
the service.or fa.clhty in question;

{v) The avallablhty of the service or facility from other persons and cor:
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porations; or
(vi} Any other factors that the commission considers relevant to the
public intereat.

In makipg the determination as above set forth, the commission may specify the
period of time during which the utility’s rates and charges for the service or facility
shall not thereafter be subject to regulation. Likewise, after notice and opportunity

for hearing, the commisgion may revoke a determination and direction made under |

thia section, when the commission finds that commission regulation of the utility’s
rates and charges for the service or facility in queation is necessary to protect thie

public interest.

3}a) Notwithstanding any other provisions of this article or any other statute to
the contrary, the commission is authorized to consider and adopt alternative methoda
of regulation proposed by a utility of the type defined in Section 77-3-3(d)(iil) to
establish rates for the services furnished by such utility that are fair, just and reason-
able to the public and that provide fair, just and reasonable compensatmn to the

utlhty for such services.

_ {(b) For purposes of this subsection (3), the phrase “slternative methods of
regulation” means the reguldtion of utility rates and charges by methods other than
the rate base or rate of return method of regulation set forth in other provisions of

this article,
SECTION 2. This act shall take effect and be in force from and aftet its passage.

Approved: March 10, 1994

CHAPTER NO. 316
'SENATE BILL NUMBER 2596

AN ACT TO. DEFINE CERTAIN TERMS; TO PROVIDE THAT WHENEVER AN
ELECTRIC UTILITY PURCHASES AT WHOLESALE FROM A NON.UTILITY
GENERATOR ALL OR A PORTION OF ITS ELECTRIC CAPACITY FOR A PERIOD
OF 30 DAYS, SUCH UTILITY SHALL BE ENTITLED TO INCLUDE THE COST OF
SUCH PURCHASE AS AN EXPENSE ITEM FOR THE PURPOSE OF CALCULAT-
ING ITS RATES; TO REQUIRE THE UTILITY TO REPORT SUCH PURCHASE TO
THE PUBLIC UTILITY S8TAFF AND;THE PUBLIC S8ERVICE COMMISSION.
BEFORE IT INCLUDES THE COST IN iT8 RATE CALCULATION AND FOR RE-

LATED PURPOSES.
Be it enacted by the Legislature of the State of Misst‘ssippi:

SECTION 1. The following terms when used in this act shall have the following
meaning;

(a) “Utility" means en entity as defined in Section 77-8-3(d)(i), Mississippi
Code of 1972, and whoss rates for retail electric service are aubject to regulation in
this state.

(b) “Commission” means the Missiasippi Public Sérvice Commission.

{c) “Return” means before-tax return on common equity capitaj of the
utility. : ) :

_ {d) “Non-utility generator” means an entity selling electric capacity or en-
ergy at wholesale and which is not itself a utility as defined in paragraph (a) of this
section. Non-utility generator shall not include any entity that is making the sale to

e e o s e 4 i et
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CHAPTER NO. 348
HOUSE BILL NUMBER 623

AN ACT TO AMEND SECTION 77-3-35, MISSISSIPPI CODE OF 1972, TO AUTHQ-
RIZE THE MISSISSIPPI PUBLIC SERVICE COMMISSION TO APPROVE CER-
TAIN CONTRACTS THAT UTILITIES MAKE WITH CERTAIN CUSTOMERS FOR
FURNISHING ELECTRICITY OR GAS; AND FOR RELATED PURPOSES.

Be it enacted by the Legislature of the State of Mississippi:
SECTION 1. Section 7’7.—3-35, Mississippi Code of 1972, {s amended as follows:

77-3-35. (1) Subject to the provisions of subsection (2) of this section, under such
reasonable rules and regulations ag the commission may prescribe, every public utility,
the rates of which are subject to regulation under the provisions of this 'article, shall file
with the commission, within such time and in such form as the commission may desig-
nate, schedules showing all rates and charges established by it and collected and
enforced, or to be collected or enforced within the jurisdiction of the commission. The
utility shall keep copies of such schedules open to public inspection under such reason-
able rules and regulations as the commission may prescribe,

. No such public utility shall directly or indirectly, by any devite whatsoever, or in
anywise, charge, demand, collect or receive from any person or corporation for any ser-
vice rendered or to be rendered by such public utility a greater or less compensation
than that prescribed in the schedules of sich public utility applicable thereto then filed
in the manner provided in this section and no person or corporation shall receive or
accept any service from any such public utility for a compensation greater or less than
prescribed in such schedules.

Utilities of the same type as herein covered, engaged in rendering interstate ger-
vice to.and from points and places in the state, shall file with the commission tariffs of
rates and charges of such and rates and charges affecting service to or from points and
places in the state. Also, utilities selling commodities or refidering any service to coop-
eratives, municipalities or other nonprofit organizations, shall, at the crder of the com-
mission, file schedules of such rates and charges for information purposes only.

The commission may provide, by rules and regulat.mns to be adopted by it, the fol-
lowing:

(a) That utilities may contract with a manufacturer that is not a utility for fur-
mahmg the services or commodities described in Section 7T7-8-3(d)(3), (i) and (iii} for use
in manufacturing;

(b} That utilities described in Section 77-3-3(d)(i) also may contract with a cus-
tomer that has a minimum yearly eleetric consumption of fwo thousand five hundred
(2,500) megawatt hours per year or greater for furnishing the services or commodities
described in Section 77-3-3(d)(i); and-

{c) That utilities described in Section 77-3-3(d)(ii) also may contract with a cus-
tomer that has a minimum yearly consumption of eight million five hundred thousand
(8,600,000) cubic feet of gas per year or greater for furnighing the services or commudj-
ties described in Section T7-3-3(d)}i).. )

These contracts may be entered into without reference to the rates or other condi-
tions which may be established or fixed pursuant to other provisiona of this article.




" charges for the service or facility in question is necessary to protect the public interest.
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Such regulations shall provide that before becoming effective any such contract shall be
approved by the commission.

(2} (a}) The Legislature recognizes that the maintenance of universal telephone
service in Mississippi is a continuing goal of the commission and that the public interest
requires that the eommission be authorized and encouraged to formulate and adopt
rules and policies that will permit the commission, in the exercise of its expertise, to
regulate and control the provision of telecommunications gervices to the public in a
changing environment where competition and innovation are becoming moare common-
place, giving due regard to the interests of consumers, the public, the providers of
telecommunications services and the continued availability of good telecommunications
gervice. :

(b) Notwithstanding any provisions of this chapter or any other atatute, the
commission may, on its own motion or at the request of any interested party, enter an

order, after notice and opportunity for hearing, determining and directing that, in the -

provision of a service or facility by a utility of the type defined in Section 77-3-3(d)(iii},
competition or other market forces adequately protect the public interest, or that a ser-
vice or facility offered by the utility is discretionary, and that the public interest
requires that the utility’s rates and charges for such service or facility shall not there-
after be subject to regulation by the commission.

(c) In making its determination whether the rates and charges for a service or
facility shall not be subject to regulation by the commission, the commirsion may consid-
er individually or collectively:

(i) Whether the exercise of commission jurisdiction produces tangible
benefits to the utility’s customers that exceed those available by reliance on market
forces or other factors; ’

(ii) Whether technological changes,'competitive forces, discretionary
nature of the service or facility, or regulation by other state and federal regulatory bod-
ies render the exercise of juriediction by the Mississippi commission unnecessary or
wasteful; . ’

_ (iii) Whether the exercise of commission jurisdiction inhibits a regulated
utility from competing with unregulated providers of functionally similar telecommuni-
cations services or equipment;

{iv) Whether the existence of competition tends to prevent abuses, unjust
diserimination and extortion in the charges of telecommunieations utilities for the ser-
vice or facility in question;

. {v) The availability of the service or facility from other persons and corpo-
rations; or

(vi) Any other factors that the commission considers relevant to the pub-
lic interest.

In making the determination as above set forth, the commission may apecify the
period of time during which the utility's rates and charges for the service or facility
ghall not thereafter be subject to regulation. Likewise, after notice and opportunity for
hearing, the commission may revoke a determination and direction made under this sec-
tion, when the commission finds that commission regulation of the utility’s rates and
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Chapter 349

(8) (a) Notwithstanding any other provisions of this article or any other statute to
the contrary, the commission is authorized to consider and adopt alternative methods of
regulation proposed by a utility of the type defined in Section 77-3-3(d)(iif) to establish
rateg for the services furnished by such utility that are fair, just and reasonable to the
public and that provide fair, just and reasonable compensation to the utility for such
services,

(b} For purposes of this subsection (8), the phrase “alternative methods of reg-
ulation” means the regulation of utility rates and charges by methods other than the
rate base or rate of return methed of regulation set forth in other provisions of this arti-
cle.

SECTION 2. This act shall take effect and be in force from and after its passage.

Approved: March 14, 1995

CHAPTER NO. 349
HOUSE BILL NUMBER 720

AN ACT TO AMEND SECTIQNS 27-19-78 AND 27-19-81, MISSISSIPPI CODE OF
1872, TO PROVIDE THAT THE STATE TAX COMMISSION MAY WAIVE THE
REQUIREMENT THAT OWNERS OF VEHICLES HAVING A GROSS WEIGHT IN
EXCESS OF 26,000 POUNDS OBTAIN SPECIAL PERMITE OR PAY CERTAIN
FEES AND PENALTIES WHENEVER SUCH VEHICLES ARE OPERATED UPON
THE HIGHWAYS IN THIS STATE IN BESPONSE TO AN EMERGENCY; TO
AMEND SECTION 27-19-69, MISSISSIPFI CODE OF 1872, TO RESTRICT THE
AUTHORITY TO ISSUE A REPLACEMENT PRIVILEGE LICENSE FOR A
DESTROYED VEHICLE TO CARRIERS OF PROPERTY WITH A GROSS VEHI-
CLE WEIGHT OF 16,000 POUNDS OR GREATER; AND FOR RELATED PURPOS-
ES. : :

Be it enacted by the Legislature of the State of Mississippi:'
SECTION 1. Section 27—19-79, Mississippi Code of 1972, is amended as follows:

27-19-79. (1) Any nonresident owner or operator of any vehicle operated in this
state with a gross weight in excess of twenty-six thousand (26,000) pounds is hereby
granted the option of registering his vehicle and paying the annual privilege taxes here-
in provided, Before any owner or operator of a vehicle operated, who has not elected to
register his vehicle and pay the annual privilege tax, shall operate such vehicle upon the
highways of the State of Mississippi, except as otherwise provided herein, he ghall
gecure & temporary permit for the privilege of so doing, which permit shall be issued on

forms prepared, approved and supplied by the commission. Such permalt shall be issued

by the commission and shall be valid for a period of seventy-two (72) hours from the

time of issue. In no instance ghall the permit be valid for more than seventy-two (72)

hours. Such permits shall be obtained or secured by application made by mail, or other-

wise, to the commission before operating such vehicle upon the public highways of this -

state, and upon payment of the requisite amount of tax, or fee, as hereinafier provided.
If any person should enter the State of Mississippi, or aperate a vehicle upon the public
highways thereof, without having first secured such permit from the commission, then
such person shall be allowed to obtain such permit from a representative of the commis-
sion at one (1) of the ingpection stations provided for in Section 27-6-73, if such person is
entering into the state upon a highway where dn inspection station is located and a rep-
resentative of the commission is available for such permit to be obtained. The privilege
license fee for the permit provided for herein shall be Twenty-five Dollars ($25.00) for
all vehicles. .
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SECTION 8. The Attorney General of the State of Mississippi is directed to submit
Section 2 of this act, immediately upon approval by the Governor, or upon approval by
the Legislature subsequent to a veto, to the Attorney General of the United States or to
the United States Diatrict Court for the District of Columbia in accordance with the pro-
visione of the Voting Rights Act of 1965, as amended and extended.

SECTION 9. Sections 1, 3, 4, 5, 6, 7 and 8 of this act shall take effect and be in force
from and after its passage; Section 2 of this act shall take effect and be in force from and
after the date it is effectuated under Section b of the Voting Rights Act of 1965, as
amended and extended. v

Approved: March 4, 1996

CHAPTER.NO. 303
SENATE BILL NUMBER 2768

AN ACT TO AMEND SECTION 83-3-501, MISSISSIPPI CODE OF 1872, TO ESTABLISH
SPEED LIMITS ON THE HIGHWAYS OF THIS STATE; AND FOR RELATED FURFOSES.

Be it enacted by the Legislature of the State of Mississippi:
SECTION 1. Section 63-3-501, Mississippi Code of 1972, is amended as follows:

63-3-501.

* % %

No person shall operate a * * * yehicle * * * on the highways of the state at a speed
greater than sixty-five (65) miles per hour.

The Mississippi Transportation Commission may, in its discretion, by order duly en-
tered on its minutes, increase the speed restrictions on any portion of the Interstate
Highway System * * * provided such epeed restrictions are not increased to more than
seventy (70) miles per hour * * *. The commission may likewise increase the apeed limit
ta seventy (70) miles per hour * * * on controlled access highways with four (4) or more
lanes. .

SECTION 2. This act shall take effect and be in force from and afl;ér its passage.
Approved: February 29, 1996

. CHAPTER NO. 304
. HOUSE BILL NUMBER 1130

AN ACT TO AMEND SECTION 77-3-35, MISSISSIPPI CODE OF 1972, TO AUTHORIZE THE
PUBLIC SERVICE COMMISSION TO CONSIDER AND ADOPT ALTERNATIVE METHODS
OF REGULATION FOR UTILITIES PROVIDING ELECTRICITY OR NATURAL GAS; TO
AUTHORIZE THE PUBLIC SERVICE COMMISSION TO IS8SUE COMPETING CERTIFI-
CATES OF PUBLIC CONVENIENCE AND NECESSITY TO PROVIDE LOCAL EXCHANGE
TELEPHONE SERVICE IN THE SAME GEQOGRAPHICAL AREA; AND FOR RELATED
PURPOSES.

Beit snacted by the Legislature of the State of Mississippi:

SECTION 1. Section 77-3-35, Mississippi Code of 1972, is amended as follows:
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77-3-35. (1) Subject to the provisions of subsection (2) of this section, under such
reasonable rules and regulations as the commission may prescribe, every public utility,
the rates of which are subject to regulation under the provigions of this article, shall file
with the commission, within such time and in such form as the commigsion may desig-
nate, schedules showing all rates and charges established by it and collected and en-
forced, or to be collected or enforced within the jurisdiction of the commiasion. The utili-
ty shall keep copies of such schedules open to public inspection under such reasonable
rules and regulations as the commission may preseribe.

No such public utility shall directly or indirectly, by any davice whatsoever, or in
anywite, charge, demand, collect or receive from any person or corporation for any ser-
vice rendered or to be rendered by such public utility a greater or less compensation
than that prescribed in the schedules of such public utility applicable thereto then filed
in the manner provided in this section, and no person or corporation shall receive or ac-
cept any service from any such public utility for a compensation greater or less than pre-
scribed in such schedules. )

Utilities of the same type as herein covered, engaged in rendering interstate ser-
vice to and from points and places in the state, ghall file with the commission tariffs of
rates and charges of such and rates and charges affecting service to or from points and
places in the state. Also, utilities sefling commodities or rendering any service to coop-
eratives, municipalities or other nonprofit organizations, shall, at the order of the com-
missjon, file schedules of such rates and charges for information purposes only.

The comyumisgion may provide, by rules and regulatmns to be adopted by it, the fol-
lowing:

{(a) That utilities may contract with a manufacturer that is not a utility for fur-
nishing the services or commodities described in Section 77-3-3(d)(3), (ii) and (iii) for use
in manufacturing;

(b) That utilities deseribed in Section T7-3-3(d)(i) also may contract with a cus-
tomer that has a minimum yearly electric consumption of two thousand five hundred
(2,500} megawatt hours per year or greater for furnishing the services or commodities
described in Section 77-3-3(d)(); and

(c) That utilities described in Section 77-3-3(d)(ii) also may contract with a cus-
tomer that has a minimum yearly consumption of eight million five hundred thousand
(8,500,000) cubic feet of gas per year or greater for furmshlng the services or commodi-
ties described in Section 77-3-3(d)(i).

These contracts may be entered into without reference to the fates or other
conditions which may be established or fixed pursuant to other provisions of this article.
Such regulations ghall provide that before becoming effective any such contract shall be
approved by the commission.

(2) (2) The Legislature recognizes that the maintenance of universal telephone ser-
vice in Missigsippi is a continuing goal of the commission and that the public interest re-
quires that the commission be authorized and encouraged to formulate and adopt rules
and policies that will permit the commission, in the exercise of its expertise, to regulate
and control the provision of telecommunications services to the public in a changing en-
vironment where competition and innovation are becoming more commonplace, giving
due regard to the interests of consumersg, the public, the providers of telecommunica-
tione services and the continued availability of good telecommunications service. The
commission is authorized to issue more than one competing certificate of public conve-
nience and necessity to provide local exchange telephone service in the same geographi-
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cal area; provided, that the isguing of any such additional certificates shall not otherwise
affect any certificate of public convenience and necessity heretofore issued to any
provider of auch services.

The commission shall adept all rules and regulations necessary for implementing
this subsection (2)(a).

The commission retains the authority to issue orders to implement its rules, regula-
tions and the provisions of this chapter, including the authority to grant and modify, im-
pose conditions upon, or revoke a certificate.

(b) Notwithatanding any provisions of thig chapter or any other statute, the
commission may, on its own motion or at the request of any interested party, enter an
order, after notice and opportunity for hearing, determining and directing that, in the
provision of a service or facility by a utility of the type defined in Section 77-8-3(d)(iii),
competition or other market forces adequately protect the public interest, or that a ser-
vice or facility offered by the utility is discretionary, and that the public interest re-
quires that the utility’s rates and charges for such service or facility shall not thereafter
be subject to regulation by the commission.

(¢) In making its determination whether the rates and charges for a service or
facility shall not be subject to regulation by the commission, the commission may consid-
er individually or collectively: .

(i} Whetherthe exercise of commission juriadiction produces tangible ben-
efits to the yutility’s cuatomers that exceed those available by reliance on market forces
or other factors;

(n) Whether technological changes, compehtlve forces dlacretmna.ry na-
ture of the gervice or facility, or regulation by other atate and federal regulatory bodies
render the exercise of jurisdiction by the Mississippi commission unnecessary or waste-

ful;

. (iif) Whether the exercise of 'comnﬂssiunjurisdiction inhibits a regulated
utility from competing with unregulated providers of functionally similar telecommuni-
cations services or equipment;

(iv) ‘Whether the existenee of compstition tends to pre\rent. abuses, unjust
discrimination and extortion in the charges of telecommunications utihhes for the ser-
vice or facility in question;

(v) The availability of the service or facility from other persons and corpo-
rations; or .

(vi) Any other factors that the commisgion considérs l.‘.elevant to the public
interest. .

In making the determination as above set forth, the commission may specify the pe-
ried of time during which the utility's rates and charges for the service or facility shall
not thereafier be subject to regulation. Likewise, after notice and opportunity for hear-
ing, the commission may reveke a determination and direction made under this gection,
when the commiasion finds that commiesion regulation of the utility’s rates and charges
for the service or facility in question is necessary to protect the public interest.

(3} (a) Notwithstanding any other provisions of this article or any other statute to
the contrary, the commission is authorized to consider and adopt alternative methods of
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regulation proposed by a utility of the type defined in Section 77-3-3(d){i), (ii) or (iii) to
eatablish rates for the services furnished by such utility that are fair, just and reason-
able to the public and that provide fair, just and reascnable compensation to the utility
for such services,

(b) For purposes of thie subsection * * *, the phrase “alternative methods of
regulation” meane the regulation of utility rates and charges by methods other than the
rate base or rate of return method of regulation aet forth in other provisions of this arti-
cle,

SECTION 2. This act shall take effect and be in force from and after its passage.
Approved: March 7, 1996

CHAPTER NO. 305
- HOUSE BILL NUMBER 3852

AN ACT TO AMEND SECTION 83.17-419, MISSISSIPPI CODE OF 1872, TO PROVIDE
THAT THE LICENSE ISSUED TO AN INSURANCE ADJUSTER FHALL EXPIRE ON MAY
31 FOLLOWING THE DATE OF ISSUE; AND FOR RELATED PURPOSES,

Bs it enacted by the Legislature of the State of Mississippt: _
SECTION 1. Section 83-17-419, Misslssippi Code of 1972, is amended as follows:

B3-17-419, (1) Each license issued to an adjuster shall expire on May 31 following
the date of issue, unless prior thereto it is revoked or'suspended by the commissioner.

(2) Each adjuster shall file an application for renewsl of licenae on the form and in
the manner pregeribed by the commissioner for such purpose. Upon the filing of such
application for renewal of license and the payment of the required fees, the current li-
cense shzil continue to be i force until the renewal Heense is issued by the commission-
er or until the commiegioner has refused for cause to issue such renewal license, as pro-
vided in this article, and haa given rotice of such refusal in writing to the adjuster.

SECTION 2. This act ghall take effect and be in force from and after July 1, 1996.
Approved: March 8, 1996

CHAPTER NO. 306 .
' HOUSE BILL NUMBER 867

AN ACT TO AMEND SECTIOQNS 27-55-14, 27-65-319, 27.57-13, 27-57-317, 27-69.13 AND 27-58-
811, MISSISSIPPI CODE OF 1972, TO CLARIFY THE DUE DATE FOR FILING CERTAIN
GASOLINE AND MOTOR FUEL, OIL AND LIQUEFIED COMPRESSED GAS REPORTS -
WITH THE STATE TAX COMMISSION; TO AMEND SECTION £7-56-18, MISSISSIPPI
CODE OF 1972, TO PROVIDE THAT EXEMPTIONS FOR SALES OF GASOLINE TO THE
ARMED FORCES MAY BE DEDUCTED WITHOUT THE PRIOR APPROVAL OF THE COM-
MISSION; TO AMEND SECTION 27-55-313, MISSISSIPFI CODE OF 1972, TO PROVIDE
FOR CREDIT FOR HIGHWAY TAXES PAID WHEN DYED DIESEL FUEL AND CLEAR
DIESEL FUEL ARE ACCIDENTLY } D; TO AMEND SECTION 27-57-305, MISSISSIPPL
CODE OF 1972, TO DELETE EEFERENCES TO COMMERCIAL SOLVENTS AND INDUS-
TRIAL NAPHTHAS, AVIATION OIL DEALERS AND DUAL USERS IN THE TAX IMPOSED
ON CERTAIN OILS; TO AMEND SECTION 27-57-327, MISSISSIPP1 CODE OF 1972, TO
CLARIFY THE EXEMPTION FOR OIL USED FOR GENERAT[NG HEAT IN A FIREROX OR
FURNACE, AND T(Q EXEMPT ALL SUCH USE; TO AMEND BECTION 27-57-329, MISSIS-
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CHAPTER NO. 313
HOUSE BILL 1252

AN ACT TO AMEND SECTION 77-3-35, MISSISSIPPI CODE OF 1972, TO PROVIDE
THAT THE FUBLIC SERVICE COMMISSION MAY ONLY REGULATE THE RATES,
TERMS AND CONDITIONS OF CERTAIN SWITCHED ACCESS SERVICES AND SIN-
GLE-LINE FLAT RATE YOICE COMMUNICATION SERVICES; TO PROVIDE THAT AN
INCUMBENT LOCAL EXCHANGE CARRIER SHALL PROVIDE PRIMARY SINGLE-
LINE FLAT RATE VOICE COMMUNICATION SERVICE TO THE PREMISES OF A PER-
MANENT RESIDENCE OR BUSINESS WITHIN ITS FRANCHISED SERVICE TERRITO-
RY, IF THE COST TO THE REQUESTING PARTY DOES NOT EXCEED A CERTAIN
AMOUNT; TO PROVIDE THAT THE COMMISSION SHALY. RETAIN EXCLUSIVE
ORIGINAL JURISDICTION OVER CUSTOMER COMPLAINTS FOR THOSE SERVICES
THAT CONTINUE TO BE REGULATED; TO PROVIDE THAT CERTAIN TELECOMM®-
NICATION UTILITIES SHALL ONLY BE REQUIRED TO FILE FINANCIAL OR SER-
VICE QUALITY INFORMATION THAT IS REQUIRED TO BE FILED WITH THE FED-
ERAL COMMUNICATIONS COMMISSION; AND FOR RELATED PURPOSES.

Be it enacted by the Legislature of the State of Mississippi:
SECTION 1. Section 77-3-35, Mississippi Code of 1972, is amended as follows:

77-3-35. (1} Subject to the provisions of subsections (2) and (4) of this section,
under such reasonable niles and regulations as the commission may prescribe, every pub-
lic utility, as tg the rates * * * which are subject to regulation under the provisions of
this article, shall file with the commission, within such time and in such form as the com-
mission may designate, schedules showing such rates and charges established by it and
collected and enforced, or to be collected or enforced within the jurisdiction of the com-
mission. The utility shall keep copies of such schedules open to public inspection under
such reasonable rules and regulations as the commission may prescribe.

No such public utility shall directly or indirectly, by any device whatsoever, or in
anywise, charge, demand, collect or receive from any person or corporation for any serv-
ice rendered or to be rendered by such public utility a greater or less compensation than
that prescribed in the schedules of such public utility applicable theteto then filed in the
manner provided in this section, and no person or corporation shall receive or accept any

service from any such public utility for a compensation greater or less than prescribed in
such schedules.

* % * Utilities selling commodities or rendering any service to cooperatives,
municipalities or other nonprofit organizations, shall, at the order of the commission, file
schedules of such rates and charges for information purposes only.

The commission may provide, by rules and regulations to be adopted by it, the fol-
lowing:

(a) That utilities may contract with a manufacturer that is not a utility for fur-
nishing the services or commodities described in Section 77-3-3(d)(i), (ii) and (iii) for
use in manufacturing;
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(b) That utilities described in Section 77-3-3(d)(i) also may contract with a
customer that has a minimum yearly electric consumption of two thousand five hundred
(2,500) megawatt hours per year or greater for furnishing the services or commodities
described in Section 77-3-3(d)X(i); and

{c} That utilities described in Section 77-3-3(d)(ii) also may contract with a
customer that has a minimum yearly consumption of eight million five hundred thousand
(8,500,000) cubic feet of gas per year or greater for furnishing the services or commodi-
ties described in Section 77-3-3(d)(i).

These contracts may be entered into without reference to the rates or other condi-
tions which may be established or fixed pursuant to other provisions of this article. Such
regulations shall provide that before becoming effective any such contract shall be
approved by the commission,

(2) (a) The Legislature recognizes that the maintenance of universal telephone
service in Mississippi is a continuing goal of the commission and that the public interest
requires that the commission be authorized and encouraged to formulate and adopt rules
and policies that will permit the commission, in the exercise of its expertise, to regulate
and control the provision of telecommunications services to the public in a changing
environment where competition and innovation are becoming more commonplace, giv-
ing due regard to the interests of consumers, the public, the providers of telecommunica-
tions services and the continued availability of good telecommunications service. The
commission is authorized to issue more than one competing certificate of public conven-
ience and necessity to provide local exchange telephone service in the same geographi-
cal area; provided, that the issuing of any such additional certificates shall not otherwise
affect any certificate of public convenience and necessity heretofore issued to any
provider of such services.

The commission shall adopt all rules and regulations necessary for implementing
this subsection (2)(a).

The commission retains the authority to issue'orders to implement its rules, regula-
tions and the provisions of this chapter, including the authority to grant and modify,
impose conditions upon, or revoke a certificate.

(b) * * * The commission may, on its own motion or at the request of any
interested party, enter an order, after notice and opportunity for hearing, determining and
directing that, in the provision of a service or facility by a utility of the type defined in
Section 77-3-3(d)(iii), competition or other market forces adequately protect the public
interest, or that a service or facility offered by the utility is discretionary, and that the
public interest requires that the utility’s rates and charges for such service or facility shall
not thereafter be subject to regulation by the commission.

{c) In making its determination whether the rates and charges for a service or
facility shall not be subject to regulation by the commission, the commission may con-
sider individually or collectively:

(i) Whether the exercise of commission jurisdiction produces tangible
benefits to the utility’s customers that exceed those available by reliance on market forces
or other factors;
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(i) Whether technological changes, competitive forces, discretionary
nature of the service or facility, or regulation by other state and federal regulatory bod-

ies render the exercise of jurisdiction by the Mississippi commission unnecessary or
wasteful,;

(iii). Whether the exercise of commission jurisdiction inhibits 2 regulated
utility from competing with unregulated providers of functionally similar telecommuni-
cations services or equipment;

(iv) Whether the existence of competition tends to prevent abuses, unjust
discrimination and extortion in the charges of telecommunications utilities for the serv-
ice or facility in question,

(v) The availability of the service or facility from other persons and cor-
porations; or

(vi) Any other factors that the commission considers relevant to the pub-
lic interest.

In making the determination as above set forth, the commissjon may specify the
period of time during which the utility’s rates and charges for the service or facility shall
not thereafter be subject to regulation. Likewise, after nottce and opportunity for hear-
ing, the commission may revoke a determination and direction made under this section,
when the commission finds that commission regulation of the utility’s rates and charges
for the service or facility in question is necessary to protect the public interest.

3) V(a) * % * The commission i8 authorized to consider and adopt alternative
methods of regulation proposed by a utility of the type defined in Section 77-3-3(d)(i),
(ii) or (iii) fo establish rates for the services furnished by such utility that are fair, just and

reasonable to the pubhc and that provide fair, just and reasonable compensation to the
utility for such services.

{b) For purposes of this subsection, the phrase “alternative methods of regula-
tion™ means the regulation of utility rates and charges by methods other than the rate base
or rate of return method of regulation set forth in other provisions of this article.

4) (2} Notwithstanding an er provisi this article sther statute to
g conl and istent wi isio rein. for those public utilities e
e defined jn Section 77-3-3(d)iii) that are subject to the competitive irements set
in 4 C tion 251 or those public utilities that ived a ension
ted e commlissio; the requiremen Section d (¢
autherized by 4 CS Section 251(f thy islature has determined that, in the
rqvision of all services other th itched access servi d single-line flat rate yoic
c icati ice. etition or other market forces adequately protect the pub-
ic interest, Therefore, the commission i3 only guthorized ¢ 13 tes, te and
onditions of switched access seryice and single-fine flat rate vojce icatis
ice within a fraditional local calling area, with access to 911, with touch tone diating and
ith access to long distanc on, uch single-line flat rate service is not combi
with any other service, feature or product e retail rates for such gingle-line flat rate
voice communjcation service beginning January 1, 2007, and every succeeding January

0
1 may only be increased during the calendar year an a t that does not exceed




Chapter 313 STATE OF MISSISSIPPI, 2006 399

rates for such service on Janu 1 of the previous t, plus the increase in the
Consumer Price Index for all Urban Consumers as reported by the ited States

Department of Labor, Bureau of Labor Statistics.
(b) For those public utilities of the type defined in Section 77-3-3(d)(iii) that

have been granted 2 suspension by the commission of the tequirements of 47 TJSCS

Section 25 and {c) as authorized by 47 USCS Section 251()(2), the ¢ ission. at

the request of such public utility, shall enter an order, after notice and opportunity for,

hearing, determining that such public utility’s provisign of servi ill be subject to the
lIevel of regulation as provided i a h (a) of this subsecti ut only after the
ommission determines that such public utility has satisfied one {1) of the following con-

ditions:
(i} _Has executed interconnection agreements which have been approved

mmission to the extent required under law wi ) r more local exchange

e
carriers nnaffiliated with such public utility;
Offe 1 tesale at wholesale rates, pur, t to 47 USCS Section

251(c A)and such public utility’s retsil teleco icatio, ices provided to
subscribers who are not telecommunications carriers;
t least two (2) competitive teleco ications providers uaaffili-
ted with such requesti lic utility are offering service to such public ntility’s sub-
scribers; or
iv) Has experienced a_material reductiop in access line inutes o
use i 2) consecutive year
Aaveosu est er ha ftlsueconshll cefftlc
ha te for such service i tatth t.une f such waive; er this sec-
tion. The commission, upon est of the public utifi ay 1 such public utili

tore to a fo f regulation permitted under Section 77-3-3

| ent local exchanpe jer shall i eagonabl

requs i ingle-line flat rate voice ¢ ication service e pre i f
ermanent residence or business within its_franchised servige t the ¢
includin t limite t the costs of facilities, rights-of-wa: d tof

iding such service to nesti do not exceed Fi d
j$5,§!§0 00)._ This mqu!xemgng shall ngt apply where there js an g!temagvc provider of
servige to the premises of t idence pr business customer, or where the incumbent
local exc & cargie ce ibited from providing service fo emises.

f the costs exceeds Five Tho d Dollars 00.00 vided
in and subject to sul raph (i) of this paragrai i nt ocal ¢l e car-
rier may not deny service on the basis ofcosts so Jong as sufficient fun v'de that
services are available fro; niributions to aid in ¢o; tion or the Mississi; rtio
of the applicable federal universal service fund pro as adminjstered by the commis-

sion,

(d) Nothing in this chapter shall be construed to affect the duties of an incum-

bent_local_exc e carriet to provide w dled ac to network elements to the

Tt WAve ISP
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extent required under 4 CS Sections 251 and 252 and the Federal unicati

Commission’s regulations implementing these sections, or the commjgsion’s authority to
arbitrate and enforce interconnection agreements pursuant to 47 USCS Sections 251 and
252 and the Federal Communications Commission’s regulations implementing these gec-

fions.

e} The ¢ ission shall retain exclusive original jurisdiction gver customer
complaints for those services that continue to be regulated. For services no longer reg-
ted, the commission shall have exclusive original jurjsdiction to interpret and enforce
the terms conditign tomer service agreements for telecommunications serv-
ices, but it shall not alter, set aside or refuse tg enforce the rates, terms and conditions
thereof, either direct indirect] other shall be allowed to participate in an
such complaint proceeding, except for the customer, legal coynsel or other representative

of the customer, or the public utility involved.

¢ Feder: mmunicati ommission so lon: such jal inft

ing! data ific to Mississippi. As to all other d inft ion, the require-
ments of Secti -3-79 continue Ly, suc ic utility js pot required

i h _financial jnformati ith- the F 1 Co icatio ission, the
cqui nts of io -3- tinue ly. The lic util lato
gstablished in Secti -3-87 sh: e based e financial information contained in

uch al financi filed by such public utilities leulat] f such tax
for such public utiliti [l continue to be based upon the gross revenves from the
infrastate ations of suc blic utility in th anner ch ag calculat-
¢d before July |, 2006. Nothing herein shall change the obligation of such public utili-
ies described i ion 77-3- 1i1) ¢ the public utilitie: ator b-

billing regulations prescribed by the Federal Communications Commission.

i transition to the ¢ 3 effectu: b aph (a) of thi
subsaction, the rat nd conditions for cts and jces n er subject
epulati the commissi ich in effect with ifie term jmmediatel
rior to the effective dat ig secti 1 remain in effe the duration of the gpe-
cific te 0 ¢customers bscribed tg such ts or ices pri the effec-
tive date is section. applied to such products o ices at the time sug
custome cribed to_such produets or ices ¢ rates, terms onditio
overni roducts ices shall remain in effect unti itten customer serv-
ice agreement becomes e ive ag described in sub raph (ii} of this paragra

ii) E; £ rovided in sul i) of this para; h -
Ace provider shall off istin, d_new customers a written customer service e~

ent, which in the ¢ ew cus shali be delivered no later thi days
after the initiation of service. The cusfomer service agreement shall include a provision
dvising the customer that he h irty (30 from receipt i ich to elect:

1. To terminate service with the service provider by contacting such

rvice provider within the thirty-day ti eriod, in which case the customer shall have

Chapter
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dications e right to pay off the account in the same er the same rates, terms and !
—hority to : conditions as set forth in the written customer service agreement provided to the cus- {13l
05 251 and tomer, which written custorner service agreement shall relate back in its entirety to the it
- these sec- date of a new customner’s request for gervice or the datg the apreement was sent to an 7
' gxisting customer, as applicable, and shall be in effect until termination thr ay off:
or
r customer ; 2. To uge the services of the service provider or to otherwise contin-
“MgELIeg- . 5 ue the account with the service provider afler the thirty-day time period has elapse
Lenforce gither of which shall constitute the customer’s assent to all the rates, t and conditions
M8 Serv- f the written customer gervice agreement e customer service agreement shall be
CONAILIONS ! deemed received three (3) businegs days after deposit in the United States mail.
nate jnany an ' class delivery,
sentative
any service proyider desires to medify in espect
oh is regu.- term,s or ¢ d-iti ns of a customer service agresment, it all rov’de. least thi . 0
Juired t days’ prior written notice of the odlf'catin. the pr ¢ clive date to the'c
s tofile tomer, The cu. ner se, ice agreement shall include a provision advising the customer
1formation that he has the option:
!
' Eﬁ 1. To termin ate 5 ervice mth the service provider by contacting §1_1 ch
~ iion, the service provider prior to the effective te h case the customer shal
tlatory tax tg pay off the account § e d upder the tes, te nd co txo
nigined in ag then ip effect; or
Such tax
. from the . To use the services of the seryice provider or to otherwise contin-
15 caleulat- ue the account with ervice provider on or after the effective date, either of whi
ublic utili- hall constitute the custopper’s assent to the modified wri “servi
1x estab- ment. The customer service agreement shall be deemed receive ge (3) busingss days
. oadhere after deposit in the United States mail, first-clasg delivery, '
tal truth in _
thi erei sha e_the obligation_of those public utilities

ic venience gnd

, ﬂJb—Qf_t.h_lﬁ s3ity pursuant to this chapter.
“subject to
Amediately SECTION 2. This act shall take effect and be in force from and after July 1, 2006.

: ﬁtﬁ% 3 Approved: February 23, 2006
<conditions
pop—— .
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SENATE BILL 2382

). the serv-

f_e.*.lame_- AN ACT TO AMEND SECTION 83-17-5, MISSISSIPPI CODE OF 1972, TQ DELETE THE
| 3-@-1@1& WORD “CONTINUOUS” IN REGARD TO INSURANCE AGENT CERTIFICATES; TO
LProv)sion AMEND SECTION 83-17-75, MISSISSIPPI CODE OF 1972, TO CLARIFY THAT AN
xct: INSURANCE PRODUCER WHO IS NOT ACTING AS AN AGENT OF AN INSURER IS
4 NOT REQUIRED TO BECOME APFOINTED; AND FOR RELATED PURPOSES,

Be it enacted by the Legislature of the State of Mississippi:




