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STATEMENT OF THE ISSUES

The issues that this Court should resolve on appeal are:

1. Whether the lower court erred in finding that the Town of Terry Temporary
Municipal Democratic Executive Committee and Cedric Abston had legally
sufficient notice of the Election Commission’s meeting or decision rendered on
March 23, 2009 sufficient to invoke the statute of limitations against them.

2. Whether the lower court erred in failing to apply MISS Code Ann. § 11-51-93
to the proceedings below.



SUMMARY OF THE ARGUMENT

The trial court, by Order of May 22, 2009, directed the Plaintiffs to file their
Amended Complaint ﬁursuant to Miss. Code Ann. § 11-51-75. R. at 82, 83. The naming
of this particular statute was not at the insistence of the Plaintiffs, who in their origiﬁal
Compliant, and at all times during the proceedings, used the words “and all other
applicable statutes” in all of their pleadings. Miss. Code Ann. § 11-51-75 was placed
~ before the Court as dispositive of the proceedings pursuant to the Court’s specific Order.

VFurther, Appe]leeé grroneously asse'rt in their Brief that “in théir Amended Complaint
_ the plaintiffs asserted that their sole relief was pursuant to Miss. Code Ann. § 11-51-75.”
Appelleés’ Brief page 2. This language does not appear in the Plaintiffs’ Amended _

Complaint. R. at 29, 30.

Appellees also misconstrue the facts surrounding the March 23, 2009 meeting
with the Terry Municipal Election Commission. Terry Johnson, the Chairperson of the

Terry Democratic Party, was not present at the March 23, 2009 meeting.

At the March 23, 2009 meetmg, after argument by hlS counsel, Mr. Abston was
advised that his earlier residency disqualification was withdrawn. Mary Smith stood up
in the meeting and declared that: “ok, he is a Terry remdent, so we are not saying that he
is disqualified anymore; we're just saying the Dempcratic Pérty wasn’t formed right.”
T.T. at 161. There were no written notices given to Abston, at or following the Maréh

23, 2009 meeting, frqm which to take exception or.file a Bill of Exceptions. The meeting
minutes of the Town of Terry Election Commission were given to Mr. Abston and the

TTMDEC for the first and only time at the proceedings below. (T.T. at 161)



Further, Appellee’s application of Crowder v. State 850 So.2d 199 (Miss. App.
2003) is misapplied. Crowder stands for the proposition that, as a general rult_a a
litigant cannot raise issues for the ﬁfst time on appeal. Id, Appellants are not raisinga
new issue, but raised the same issue as raised in their initial pleadings and at the trial
court. Appellants plead in their initial pleadings and argned at the.' tria_] court that
Appellees, without authority of léw, disqualified the TTMDEC and Cedric Abston, (R.at
36). Appellants reference to the proper statute is not raising a new issue for appeal.
Further, Mississippi is'a notice pleading state. ,Befofd Health Properties, LLC v. Estate
of Williams, ex. Rel, 946 So.2d 335, 350. -All that is reqﬁired is that the pleadings -
provide sufﬁcient notice to the defendant of the claims and grounds upon which relief is
sought. Id. Appellants initial pleading and arguments at the lower court provided
sufficient notice to Appellees of the claims and grounds upon which relief is sought.
Pursuant to Bedford and Crowder, Appellants reference to the proper statute in its brief
does not bar Appellants from asserting it on appeal, as this is not a new issue merely a

citation to the correct statute.

Moreover, the circuit court erred in finding that TTMDEC and Abston had notice
o.f the Election Commiésion’s “decision” of March 23,2009. Thereis no -evidence piaced :
“in the recor_rd with respect to when_ the 'I'I‘MDEC or Abston reqeived _notic_e of the
Election Cémmission’s decision to ch'squaiify the TTMDEC, therefore _disqﬁajifying
Abston. Rather, the only evidence placed in the record was an undated letter to Terry
Johnson, stating that the TTMDEC was disqualified, and theréfore Abston was

disqualified as its candidate. R. at 15-16.



The circuit court further erred when it held that the Appellants must travel under
Miss. Code Ann. § 11-51-75 in order to obtain relief from the court. Appellants filed their
Petition for Judicial Review under Miss. Code Ann.§ 23-15-961, and other applicable
statutes. R. at 1. The Mississippi Supreme Court in Crider v. Howard, .295 So.2d 776
(Miss.1974) held that where a petition for judicial_reView o_f election did not comply with
the statute requiring bill of exceptions to be ﬁled; but did set out facts which raised
quesﬁon of law as to the validity Qf the election, the trial court should have treated the
petition as an appli;:ation for writ of cert_ibrari under Miss. _Cc;_de Ann. §1‘1—5 1—93. If all
other essentials for an appeal by certiorari were'met wifhin the time required by law
pursuant to Crider, the trial court should have granted a h.earing on questions of law
shown by the record. Crider v. Howard, 295 So.2d 776 (Miss.1974). Accordingly, the

lower court should have applied Miss. Code Ann. §11-51-03.

STANDARD OF REVIEW

The léwer court heard this matter without a jury. Therefore, a circuit judge
sitting without al jury is accorded the same deference with regard to his findings és a
chancellor, and his findings are safe on appeal when they are suppc__)rte_d by substantial,
credible, and reasonable evidence. City of Jackson v..Pe}'fy, 764 So.2d 373, 3'?6
(Miss.2000). The éifcuit judge’s findings will not be distmjbed unless they are
manifestly wrong, clearly erroneous, or an erroneous legal standard was éppliéd. Id.
The appellate court reviews errors of law de novo, including the proper application of
statutes. City of Jackson v. Brister, 838 So.2d 274, 278 (Miss.2003). As such, an
appellate court reﬁews the trial judge’s application of Miss. Code Ann.§§ 23-15-961 and

11-51-75 de novo.



ARGUMENT |
I.  Whether the .lower court erred in finding that TTMDEC and
Abston had notice of the Election Commission’s decision and/or
judgment on March 23, 2009. :

Miss. Code Ann. § 11-51-75 provides that any person aggrieved by a judgment or
decision of the board of supervisors, or municipal authorities of a city, town, or village,
may appeal within ten (10) days from the date of adjournzhent atIWhich session the
board of supervisors of municipal authorities rendered such judgment _or decision.
- Miss. Code ‘Ann. § 11-51-75. The 'eircuit coui‘t comnritted error vrher;_ itr ruled that
Appellants were noticed of the Town of Terry Election Commission’s decision to

d_lsquahfy both TTMDEC and Abston on March 23, 2009. Therefore Appellants Petition -
for Judicial Review was barred by the ten days as referenced in MlSS Code Ann § 11-57-
75- _ | ‘
Not only are the trial judge’s findings in the case at bar not supported by
substantial, credible, and reasonable ev1dence the trial ]udge s findings are not
supported by any evidence in the record and/or trial transcript. Likewise, the only
| evidence in the record and/or trial transcript is an undated lett_er from the City Clerk
" and the Election Comrnies_iorl, purportedly eop_ied to Abston, thal allegedly disqualifles

the TTMDEC as well as its candidate, Cedric Abstdn. R. at 15-16.

The lower court made the rulmg without hearmg any ewdence from Cedric -

Abston or TI‘MDEC with respect to when they recelved notice of their alleged
disqualification. The only purported evidence plaee_d in the record with respect to when
Appellants received notice, was counsel for Appellees’ statement in the record that the
alleged meeting of the Town of Terry Election Commission was adjounied on March 23,

2009. T.T. at 159. There was no evidence in the record that the TTMDEC was even at

S



the March 23, 2009 meeting. . Certainly, an undated letter is not sufficient evidence
when notice was provided to the TTMDEC or Abston. o

Therefore the trial judge’s finding that TTMDEC and Abston received notice on
March 23, 2009 is manifestly wrong and clearly erroneous. Pursuant to Mississippi case
law, the lower court committed error, as there is no evidence in the record that supports
its finding, | |

II. Whether the lower court erred in faﬂmg to apply Miss. Code
Ann. § 11-51- 93 to the proceedmgs below

This matter is an appeal from a dlsquahficatlon of an_elector, namely Cedric
Abston, who became aware of his disqualiﬁcaﬁon officially only when he learned his
name was not being placed on the June 2, 2009 ballot as a candidate of the TTMDEC.

Abston filed his Petition for Judicial Review shortly thereafter, on May 8, 2000.

In its Final Judgment, the trial court incorrectly applied Miss. Code Ann. §11-51-
75 (Appeals from judgments or decisions by munic{pal authorities), to the proceedings
below. Miss. Code Ann. §11-51-75 is not applicable to appeals from municipal election
commission decisions, but rather to appeals from other municipal authorities and
bodies. After incorrectly applyiﬁg §11—51—75 to thé proéeedings, the court then appliéd
§11-51-75’s statue of limitations. Miss Code Ann §11-51-75 statute of limitations is teﬁ
(10), rather than six (6) months, as mandated by the applicable statuté, Miss. Code Ann,
§11-51-93. In applying the incorrect étatﬁte of limitations, the trial court then found that

Abston’s appeal to the circuit court by bill of exceptions was untimely. This however, is

1 Abston officially received notice sometimes shortly thereafter by undated letter approximately .
two weeks before the final election.



contradictory as the lower court ordered that Appellants file a bill of exceptions by May

22, 2000.

As decided in Crider v. Howard, 295 So.2d 776 (Miss.1974), Miss. Code Ann. §11-

51-93 specifically refers to appeals from adverse municipal election commissions. In
Crider, the Supreme Court stated as follows:

“....the petition does set out facts which raise a question of law as to the validity of

the challenged election, and was n fact a good faith effort to appeal to the circuit

court. The trial court should have treated the petition as an application for a writ

of certiorari, and, if all other essentials for an appeal by certiorari were met with

in the time required by law [Mississippi Code Annotated §11-51-93 (1972)]. The

trial court should have granted a hearing on questions of law shown by the record

. ordered to be brought up by certiorari. If the record brought up to the circuit

court revealed errors of law, the court then could have permitted such

amendments as it deemed necessary to bring the legal issues fairly before the
court determination.”

The facts in Cf'idér are almost identical to the facts of the case at bar. The
Mississippi Supreme Court in Crider held that where a petition for judicial review of -
election did not qomply with the statute fequiring bill of exceptions to be filed; buf did
set out facts which raised question of law as to the validity of the election, the trialr court

: .Should have treated' the petition as an aﬁp}icaﬁon for writ of certiorari. Crider, 295
So.2d 776. As held in Crider, if all other gssen_tials for an appeal by certiorari weré met
'.within the time required By law, the trlal court shoulci have granted a hea:ing on

questions of law shown by therecord. Crider, 295 So.2d 776.

Accordingly, the trial court erred in applying Miss. Code Ann. § 11-51-75 and

rather should have applied Miss. Code Ann. § 11-51-93 to the case at bar.



CONCLUSION

Appellee’s application of Crowder v. State is misapplied. Crowder stands for the
proposition that, as a general rule a litigant cannot raise issues for the first time oﬁ
appeal. Id. Appellants aré not raising a new issue, but raised the same issue as raised in
their initial pleadings and at the trial court. Further, Mississippi is a notice pleading
state. Beford Health Propertiés, LLC v. Estate of Williams, ex. Rel., 946 So.2d 335,
350. Appellants initial pleading and arguments at the lower court provided sufficient
noﬁ_ce to Appellees of the _claims and grounds upon which relief is sought. Pursuant to
Bedford and Crowdef, Appellants reference to the proper statute in its brief does not
bar Appellants from asserﬁng it on ap_péal, as thls isnota new.issue merely a citatiqn to

the applicable statute.

For the above reasons, Appellants request that this Court reverse the lower
court’s ruling and render a judgment in favor of Appellants. Specifically, Appellants
respectfully submit that this Court should reverse and remand, so that the lower court
must make a finding as to notice given to TTMDEC and Abston. In addition this Court
éhould reverse and render the lower court’s decision, spec_iﬁcally finding that the lower
court apply the appropriate statute, Miss. Code Ann. §11—51—§3. Finally, Appellants
réspectfull_y request that this Court: . B

| - 1)  void the June 2, 200.9 mayorial election;
'.2) ‘order a new election for mayor of the Town of Terry to
include the candidates {specifically Cedric Abston and the

current mayor) party affiliations as they so qualified;

3) that the new mayorial election be limited to Cedric Abston
and the independent candidate for mayor; and



4)  declare that Cedric Abston is the sole democratic party
nominee for mayor of the Town of Terry Mississippi, as he
was unopposed in what should have been the general
election.
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and Cedrlc Abston, Indlwdually
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