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STATEMENT REGARDING ORAL ARGUMENT

The Circuit Court of Clarke County, the Honorable Lester F. Williamson, Jr., presiding,
dismissed Kelly Grant’s wrongful death action for failure to present admissible evidence on
multiple indispensible elements of her claim. Grant’s brief on appeal wholly fails to establish
that she raised a genuine issue of material fact on any of these essential elements, much less all
of them.

Crucially, the Court excluded, for two separate reasons, the opinion of Grant’s proffered
expert on biomechanics, who sought to explain how the fatal injuries to Grant’s infant daughter
actually occurred. The Court found that the witness was not qualified to offer an expert opinion
and that the opinion he offered was not sufficiently reliable to be admitted. Grant offers no
reason to believe that any further discovery would have overcome either of these defects. On
this dispositive issue, her appeal borders on being frivolous, within the meaning of M.R.A.P.
34(a)(1).

The other issues Grant raises are adequately addressed in the briefs, and the decisional
process would not be aided by oral argument, within the meaning of M.R.A.P. 34(a)(3). Oral

argument should therefore be denied.
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STATEMENT OF THE CASE
L Nature of the case

In this products liability action, Kelly Grant sued Ford Motor Company, 1:9, alleging
that defects in her two-door 1996 Ford Probe (which had previously been ﬂoo&ed, wrecked,
totaled, salvaged, and rebuilt’) caused her three-year-old daughter, Makayla Maggard, to suffer a
fatal head injury when the vehicle was broadsided from the left by Doris Riley, who ran a stop
sign as Grant was driving down Highway 45 at 60 to 70 miles per hour. 3:426, 7:925, 7:938,
4:504, R.E.4, 13:1916, 17:2414.

After the Circuit Court of Clarke County, the Honorable Lester F. Williamson, Jr.,
presiding, found that Grant’s sole expert, Dr. Charles W. Benedict, was not qualified to present
testimony in the area of biomechanics and that his opinions as to biomechanics, structural
integrity, and the restraint system were unreliable and should thus be excluded, 12:1680-96,
R.E.12, Ford moved for summary judgment, 10:1421-26, which the Circuit Court granted,
11:1636, R.E.16.

I Course of the proceedings

Grant filed this action in 2002. 1:9. In addition to Ford, she also sued Dorns Riley, who

settled, and various companies allegedly responsible for the child seat in which Makayla was

»”

' The record is cited as follows: “[volume]:[page(s)].” The Record Excerpts of Appellant are
cited as “R.E.[tab number].” Ford’s record excerpts are cited as “F.R.E.[tab number].”

? Ford sought summary judgment due to evidence that the Probe, before Grant’s accident, had
been flooded, wrecked (at least twice), rebuilt and then reintroduced into the stream of commerce,
12:1726-13:1930. Title documents show the Probe was a salvage vehicle that had been rebuilt with used
and possibly aftermarket parts; both parties’ experts had found repair filler on the rear quarter panel from
another wreck; and there was rust damage from a previous flood. /d. Ford thus submitted that Grant
could not prove that “no material change in that product occurred after leaving the manufacturer’s
control.” Wolf v. Stanley Works, 757 So.2d 316, 319 (Miss. App. 2000). See also Miss. CODE ANN. §
11-1-63(a) (manufacturer not liable “if the claimant does not prove by the preponderance of the evidence
that at the time the product left the control of the manufacturer or seller ... [t]he product was defective™).
The Circuit Court, however, denied this motion, 8:1132-B, due to a “dispute as to the materiality of
changes to [Grant’s] Ford Probe subsequent to its manufacture.” 8:1132-A.



sitting at the time of the accident,’ 1:9-17, but these other defendants were also voluntarily
dismissed. 1:3.

A. Benedict’s opinions

The docket reflects little activity in the remainder of 2004, 2005, and most of 2006. 1:2-
8. In November, 2006, a scheduling order was entered requiring Grant to submit information
regarding her expert witnesses by April, 2007. 1:99. She thereafter supplemented her
interrogatory responses by naming Dr. Charles W. Benedict (“Benedict”) in Tallahassee, Florida,
as the witness to support her allegation that, “[w]ith respect to side integrity, the vehicle is
completely uncrashworthy” because “[t]he B-pillar[ﬂ was not strong enough, the geometry of the
restraints was compromised, and the door should not have been ripped from its hinges,” and
“[tThe seatbelt that held the Evenflo carseat inside the vehicle was compromised.” 1:103.
According to Grant, alternative designs included “the use of better metal, a stronger B-pillar,
more welds to the frame of the vehicle.” 1:103-04.

In April of 2007, Grant submitted her designation of expert witnesses, 1:120-24, R.E.2,
and stated that Benedict was to testify as to “[aJccident reconstruction,” “[v]ehicle
crashworthiness,” and “[r]estraint systems,” 1:137. The attached summary stated little more than
that the vehicle’s restraint system did not restrain the car seat and thus was inherently defective
and unreasonably dangerous, and that the vehicle itself was also “inherently defective and
unreasonably dangerous in that it did not adequately protect its occupant as it should have in a
collision of this magnitude.” Id.

In August of 2007, Grant again supplemented her interrogatory responses, 4:497-500,

R.E.4, and this time attached a July 27, 2007, report by Benedict. 4:501-05, R.E4. In that

* Two of those companies later filed for bankruptcy and then removed the case to federal court.
1:42-43, 1:70-92. The federal court, however, remanded the action in the spring of 2004. 1:93-97,

* The B-pillar is the post in front of the back side window in this two-door vehicle. See 12:1722.
2



report, Benedict stated his conclusions, “[bjased on the ... facts and [his] education, training and
experience,” 4:504, R.E 4, that the design of the door hinges was defective, the design and
manufacturing of the spot welding was defective, and the design of the seatbelt for the left rear
seat, where Makayla’s child seat was located, was defective. Id. According to Benedict, the B-
pillar separated from the roof and rocker panel’ and came into contact with Makayla in the back
seat, causing her fatal injuries. 4:505, R.E.4. In his opinion, but for the combination of the
seatbelt’s releasing during the accident and the failure of the door hinges and spot welds,
Makayla “would not have sustained the injuries which led to her death.” Id.

Ford attempted to flesh out Benedict’s opinions at his deposition in June of 2008. 7:946-
1046, R.E.5. He confirmed that he would offer testimony as to accident reconstruction and
alleged defects as to structural integrity and the seat restraints, and stated that he would also offer
opinions on “the injury mechanism with respect to Makayla,” i.e., biomechanics. 7:947-48,
7:980, R.E.5 at 8-10, 138. As explained hereafter in Section I1.B of the Statement of the Case,
Benedict later attempted, unsuccessfully, to supplement his opinions, almost a year after the
close of discovery and barely three months before trial. Importantly, however, Benedict offered
no new opinion on biomechanics.

1. Biomechanics

Benedict testified that his formal training and education in biomechanics consisted of one
project he worked on with a professor some forty years earlier while getting his engineering

degree,” that he did not take any courses in the arca, but that he had taught one-day courses four

* The rocker panel is “the portion of the body paneling of a vehicle that is situated below the
doorsills of the passenger compartment.” See www.merriam-webster.com/dictionary/rockert+panel;
7:926.

° Benedict received his undergraduate degree in engineering in 1968, his master’s in 1969, and
his doctorate in 1971. 1:125.



times at Lynn University as a visiting instructor.” 7:981-82, R.E.5 at 144-45. He has published
no articles in the area. 7:982, R.E.5 at 145.

Benedict believed that the forces during the accident pushed the B-pillar, which had come
loose due to the alleged failure of the door hinges and spot welds,’ to go past the car seat
initially,9 towards the rear of the vehicle, but then, as the accident forces diminished, to rebound.
7:1032, R.E.5 at 337-39. This same diminution of forces is what, in his opinion, caused the
seatbelt to release, and the car seat then rotated to the left and caused Makayla to be hit in the
head by the B-pillar as it was rebounding. /d According to Benedict, Makayla’s fatal head
injuries resulted from this contact with the B-pillar and, but for the disintegration of the side of
the vehicle due to the alleged failure of the hinges and welds combined with the alleged defect of
the seatbelt, then Makayla would not have suffered “any injuries of any significance at all.”
7:1035, R.E.5 at 351.

Benedict did not review all of Makayla’s medical records but had a biomedical engineer
and a videographer in his office give him reports. 7:961-62, R.E.5 at 62-65. Nor did he take any
measurements of the Probe vehicle to substantiate his theory.”” Specifically, he did not measure
the distance from the car seat to the interior trim, 7:1033, R.E.5 at 342; the depth of the crash
intrusion from the other vehicle, 7:994, R.E.5 at 194-95; or how far the B-pillar had to travel to

contact Makayla or the distance between Makayla’s head and the interior trim, B-pillar, or any

" In an affidavit he filed later in the case, Benedict stated he had taught this course three times.
9:1310, RE.7at 1 10.

: According to Benedict, once the hinges broke, the car door “accordioned” back into the rocker
panel and B-pillar, and this caused welds in the rocker panel to come undone, or “unzippered,” and the B-
pillar to be loosened from both the rocker panel and roof. 7:989, 7:994, R.E.5 at 175, 196.
? Makayla was in a car scat in the rear of the vehicle on the driver’s side, 1:32, which was the
primary point of impact. See 12:1720-22, F.R_E.3.

Benedict had both the subject vehicle as well as an exemplar Probe vehicle for use in
developing his opinions. 7:960, 7:1002, R.E.S at 57-58, 225.

4



other component in the Probe, 7:1033, R.E.5 at 342." Nor did he calculate the forces necessary
to cause the type of brain injury that Makayla received, 7:1037, R.E.5 at 359, or the force that the
B-pillar generated, after the diminution of the initial force of the crash, when it allegedly “sprang
back” and hit Makayla on the rebound, 7:1032, R.E.5 at 340. Benedict said he could “probably”
calculate the force needed to cause an injury such as Makayla’s, but he did not think this was
“necessary” “|blecause she got the injuries in the accident.” 7:1037, R.E.5 at 359. Although he
said he could do some research regarding what types of forces are necessary for various kinds of
mjuries, Benedict summed up his scientific analysis of Makayla’s injury by stating, “[t]he fact of
the matter is, she got whacked in the head and she had a brain injury.” 7:1037, R.E.5 at 360.

2. Seatbelt

As for the seatbelt, Benedict started from the premise that it must have come unlatched
during the accident because he believed Grant’s deposition testimony that she had properly
latched it around the car seat, 7:1029, R.E.5 at 327-28, and another witness had stated that, after
the accident, the scatbelt was not latched. Benedict admitted that the witness had also stated that
he was not sure of that fact, but, in Benedict’s opinion, this resulted from “browbeating” by
Ford’s counsel. 7:1006, 7:1026-27, R.E.5 at 243, 316-17.

Benedict surmised that the forces in the collision caused the retractor on the seatbelt to

move backward, thereby loading, or putting tension on the belt itself, which would also pull the

' Ford’s accident reconstructionist had measured eight inches of deformation at the basc of the
B-pillar, 17:2416, and Ford’s biomechanics expert, after reviewing Makayla’s CT scans and noting the
type of brain injury she suffered as well as taking measurements of an exemplar surrogate in the car seat
in the Probe, noted that this amount of intrusion would have caused Makayla’s head to have “contacted
the interior trim by the left rear seating position just behind the left B-pillar approximately 60 ms after the
initial contact by the Camry.” 17:2418. See also 12:1720, F.R.E.3. Moreover, if Grant had steered right
to avoid the approaching vehicle, as she had testified in her deposition, this would have placed Makayla’s
head even closer to the left side interior. Id.

He disagreed with Benedict’s theory that the B-pillar caused the brain injury because, had that
been the cause of her injury, she would have likely had a depressed fracture, but she had no fractured
bones in her head or skull. Rather, “[t]he broad area of swelling on the left face/head and the lack of any
fractures is consistent with Mistress Makayla Maggard’s head hitting a flat compliant surface, not the B-
pillar in the area of the D-ring.” 17:2419.



latch plate back. 7:1008, R.E.5 at 249-51. When those forces dissipated after the duration of the
collision cycle, which he felt “looked like it was about a tenth of a second,” then the latch plate
of the belt would rebound “down into the slot” and would at that point push down the release
mechanism, or ejection spring, causing the seatbelt to unlatch.” Id. Benedict stated that this was
“an inertial unlatch.” Id. He also stated that while most inertial unlatch testing that is done
addresses upward forces, the latch plate in this case was actually subjected to a downward force.
7:1018, R.E.5 at 281.

As to what sort of testing he had done to support this theory, Benedict said that he
“pushed the latch plate down as far as it would go”; the release button “went down with it.”
7:1020, R.E.5 at 291-92. He then “held the button in that position, snatched on the latch plate
and it came out.” Id.

Other than snatching the latch plate out while holding down the release button, Benedict

had conducted no tests, even though he had obtained exemplar belts and buckles “[iJn case we

wanted to do any testing.” 7:1020-21, R.E.S at 289-94. See also 7:1026, R.E.5 at 314. He also

testified that he was not relying on any other testing done by himself or others. 7:1021, R.E.5 at
293-96. He had not conducted any tests or done any calculations to determine the amount of
force required for the unlatch to occur as he described it. 7:1018-19, R.E.5 at 284-85. As
summarized by Benedict:
I haven’t done any dynamic speed calculations or force calculations. And I
haven’t measured the static force required for the latch plate to push the, push the

spring down.

7:1019, R.E.5 at 285.

Finally, Benedict also testified that he did not know of any studies or papers discussing

2 Although Benedict initially referred to the latch plate actually pushing the release button itself
down, id., he later clarified that the latch plate does not actually push down the release button, but rather
“pushes down on the same mechanism that the button pushes down on.” 7:1010, R.E.5 at 257.
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the rebound unlatch situation that he described. 7:1021-22, R.E.5 at 296-97.
3. Structural integrity

Benedict’s opinions regarding structural integrity focused on two areas—the door’s

hinges and the spot welds on the driver’s side door."
a. Hinges

In Benedict’s opinion, the door hinges were defective because they “failled] due to
foreseeable forces such as those imparted in this accident ....” 4:504, R.E.4. He contended that
Ford should “beef them up until they are strong enough to withstand foreseeable forces.” 7:992,
R.E.S5 at 187. However, Benedict admittedly did not quantify the forces in this accident, nor had
he done any testing to support this opinion. 7:992, 7:1001, R.E.5 at 187-88, 221-22. Nor did he
know what material the hinges and related components were comprised of, 7:993, R.E.5 at 189-
91, even though, as noted above, he had access to both the subject vehicle and an exemplar.l4

On the day of his deposition, Benedict did have someone measure the thickness and
width of the door hinge area, and he did a calculation to determine that the pin would shear at
1,125 pounds of rearward force. 7:985, 7:992, R.E.5 at 159-60, 185-86. He had not done these
measurements previously because he “forgot to, really” but had done “an estimate.” 7:991,
R.E.5 at 182. This calculation was based on an assumption that the steel at issue was 50,000
PSI, although he did not know whether that was what Ford used or not. 7:993, R.E.5 at 190. He

also believed that the force must have been less than 5,000 pounds because of his view of the

 With regard to both of these areas, Benedict repeatedly cited his lack of access to design
documents and specifications from Mazda, the lead design engineer on this particular vehicle, to argue
that he was not able to calculate or determine certain information without the data from those documents.
7:966, 7:993, 7:1000-02, R.E.5 at 84, 189, 217-21, 223-25. See Sectton I1.C of the Statement of the Case,
infra.

" When it was pointed out that some of the information he said he needed regarding the bolts
and thread size could have been taken by looking at those still in the unwrecked side of the subject
vehicle, Benedict again stated that he would at least need the design documents in order to know the type
of metal and its hardness or strength. 7:993, R.E.5 at 190-91.
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webbing of the seatbelt; he stated that the webbing is required to withstand 5,000 pounds of force
and it had not broken in this accident. 7:985-86, R.E.5 at 159-61.

He could not say how much bigger the hinges would have to be so as not to be defective,
7:1062, R.E.5 at 225, but he did think that the Probe hinge should have been as big as the hinge
in his Mercedes, which he could tell was “much stronger, because [he] looked at it.” 7:1001,
R.E.5 at 222.

b. Spot welds

With regard to the welds on the driver’s side of the Probe, Benedict’s report stated only
that “[tlhe design and manufacturing of the spot welding [was] inherently defective and
unreasonably dangerous because these spot welds failed and the sheet metal tore in this
foreseeable accident.” 4:504, R.E4. At his deposition, he stated that, without the design
drawings, he could not “compare what’s on the car to what was supposed to be on the car,” but
nevertheless stated that “there is not near enough” welds and that “some of the welds are pretty
poor” or “really bad.” 7:966, R.E.5 at 84. In his opinion, “[i]t is just crappy welding.” 7:990,
R.E.5 at 178. See also 7:1001, R.E.5 at 221 (Benedict refers to welds as “cheesy”).

Benedict agreed that there are some forces that would rip through any weld, but felt these
welds should have held up to the “minor” forces at issue in this accident,” 7:989, R.E.5 at 175.
He had no opinion as to how many welds would prevent the portion of the vehicle from being
torn loose in this accident because he had not “done the calculations” and, in fact, could not do
the calculations because he did not “have the program to do that.” 7:995, R.E.5 at 199,

Benedict had no idea what type of metal was used in the vehicle, although he opined that

“it looks like recycled stuff,” 7:996, R.E.5 at 201, nor could he say what type of metal should be

" of course, as discussed, Benedict had not actually calculated the forces in this accident.

Notably, both vehicles suffered significant damage. 7:938, 12:1721, F.R.E.3.
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used as he had done no calculations as to the forces at play in an accident such as this, nor did he
think he needed to. 7:996, R.E.5 at 203-04. As for what types of welds he thought should have
been used, he stated that he would have used seam welding, although he had done no testing or
analysis to determine the amount of strength this would have added. 7:998, R.E.5 at 210.

B. Exclusion of certain of Benedict’s opinions

Several months later, after the close of discovery and with a trial date approaching, Ford
moved under M.R.E. 702 and Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993), to
exclude Benedict’s testimony as to biomechanics, the seatbelt, and structural integrity. 8:1160-
9:1206, 13:1931-17:2419. A hearing was set for the Tuesday after Memorial Day. 18:51. On
the preceding Wednesday, Grant submitted responses to each of the three motions which
included affidavits from Benedict with over 500 pages of attachments in addition to electronic
data containing videos and other materials.® 9:1214-10:1388, R.E.6-8, 10:1469, 18:51.

Ford immediately objected to these materials in a letter to the Court, copied to Grant’s
counsel, because much of the information contained in Benedict’s affidavits was “neither
provided nor identified through Dr. Benedict’s expert designation and report and were not
disclosed or referenced during the course of Dr. Benedict’s two day deposition,” and this

7

constituted “improper and untimely submission of supposed expert testimony.” 10:1469-70.
The Court agreed to cancel the hearing to give itself more time to review these new materials,

18:51-52, and the hearing was re-noticed for June 11, 2009. R.E.9.

On June 8, 2009, Ford submitted its motion to strike Benedict’s affidavits. 10:1410-11,

" Much of the over 500 pages of attachments was not included in the e-mail received by Ford’s

counsel containing the affidavits but were on the disk which was not received until days later, 10:1466,
10:1469, 18:51.

" Ford’s counsel also told Grant’s attorney on that same day that Ford intended to move to strike
the affidavits. 10:1465-66.



10:1414-20." At the hearing on June 11, 2009, Grant’s counsel objected to arguing the motion
to strike due to having not had five days’ notice. 18:50-51. The Circuit Court, however, stated
that “there has been plenty of notice” and that “any kind of surprise or technical complaint about
it being heard today is overruled.” A(-:cording to the Circuit Court, “everybody was on board
with what was going to be done here today as of June 1, which was 11 days ago.” 18:52.

The Circuit Court ultimately struck only those portions of the affidavit that addressed
data or information accumulated after Benedict’s deposition. 12:1678-79, R.E.11; 18:67. These
stricken portions did not include any of Benedict’s opinions on biomechanics.

As for Ford’s Daubert motions, the Circuit Court determined (i) that Benedict’s
“Biomechanics opinions are not reliable under Rule 702 and Daubert because he is not fully
qualified in the field of Biomechanics andr ... [he] failed to conduct the proper testing and
calculations to substantiate his theories,” 12:1696, R.E.12 at 17; (ii) that Benedict’s opinions
regarding the hinges and welds should be excluded due to the lack of testing to substantiate his
theories, 12:1692, R.E.12 at 13, and (iii) that Benedict’s opinions as to the seatbelt were “wholly
unreliable” as they were “not supported by substantial testing and methodology,” 12:1689,
R.E.12 at 10.

Grant moved to reconsider both the Circuit Court’s deciston to strike the affidavits as
well as the decision to strike Benedict’s opinions as to biomechanics, structural integrity, and

seatbelts. 10:1430-59. See also 10:1464-75. Following a hearing on the matter, 19:103-28,

" Although the motion was not filed with the Clerk’s office until June 10, 10:1410, plaintiff’s
counsel always notes receipt of the document on June 8, the day it was submitted. 10:1432, 18:51, Gr.Br.
at 9. As noted above, the parties had a practice of e-mailing certain documents to each other as a
courtesy.

" The Circuit Court was likely referring to the original hearing date of May 26, 2009, because he

refers to June 1 as the date that Grant’s counsel showed up for the cancelled hearing because he had not
received the Circuit Court’s message. 18:52.
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F.R.E.4, those motions were demied. 19:111, 19:128, F.R.E.4.

Ford then moved for summary judgment as to Grant’s claims due to her lack of evidence
as to a defect, causation, or a feasible design alternative. 10:1421-26. Grant never filed a
response to this motion, but instead sought a stay of a:ny ruling until after the completion of
discovery, which the Circuit Court granted. 10:1461-63, FR.E.1. As noted in the Circuit
Court’s order, however, the discovery deadline had passed, and the only remaining item of
discovery was Ford’s deposition under M.R.C.P. 30(b)(6), which had been postponed by
agreement of the parties. 10:1462, F.R.E.1. The deposition of Ford’s corporate representative,
Howard Slater, did not lead to any additional evidence to support Grant’s claims, and the Circuit
Court ultimately granted summary judgment in Ford’s favor. 11:1631-35, R.E.15. Final
judgment was entered on September 30, 2009, 11:1636, R.E.16, and Grant appealed that
judgment to this Court. 11:1637.

C. Mazda design documents

In 2007, in response to Grant’s first discovery directed at Ford, Ford alerted Grant to the
fact that Mazda Motor Corporation in Japan “was the lead vehicle engineering activity for the
1996 Ford Probe ....” 3:431, R.E.3 at 1. Ford thus referred Grant to Mazda “for additional
materials regarding the design, testing, and/or assembly of the subject 1996 Ford Probe.” 3:432,
R.E.3 at 2. In response to an interrogatory as to persons involved in the design of the vehicle,
Ford again noted that “Mazda was responsible for any design decisions, including design
specifications, to these assemblies” and that Ford was therefore “without sufficient information
and/or documents to respond to Plaintiff’s Request and refers Plaintiff to Mazda for additional

information responsive to this Request.” 3:434, R.E.3 at 4. See also 3:435-37, 3:440-42, 3:447,
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3:449, 4:455-56, 4:458-60, 4:466, R.E.3 at 5-7, 10-12, 17, 19, 25-26, 28-30, 36.”

In responding to plaintiff’s supplemental requests for production, Ford again reiterated
Mazda’s design of the subject vehicle and also provided contact information for Mazda in Japan
“[t]o the extent that Mazda may have information or documents not in the—possession, custody or
control of Ford.” 4:515-16.

During the first part of 2008, Grant attempted to get the documents through Ietters
rogatory to Mazda Motor of America in California, 4:519-21, 4:528-35, and other entities, 4:522-
24" Having not succeeded in those efforts, Grant filed a motion, shortly after Benedict’s
depositton, seeking to compel Ford to produce “design documents,” among other things. 4:551-
61. Grant found it “curious” how design documents would not be in Ford’s possession, 4:553,
but nevertheless asserted her belief that, “[w]hether these documents are in the physical
possession of Ford Motor Company, or not, Ford most certainly has control over these
documents.” 4:556.

Ford noted in response that it had produced “all responsive documents in its possession or
confrol.” 4:593. It also noted that Mazda and Ford were separate corporate entities, and that
Grant was incorrect in her assumption that Ford’s ownership of 33% of Mazda stock gave Ford
any sort of authority over Mazda’s operations. /d. “Consequently, Ford does not have any right
or control over the design documents that may be in Mazda’s possession ....” 4:593-94.

At a hearing in early August of 2008 on Grant’s motion, the Circuit Court ordered the

plaintiff to specify more clearly the documents she sought and told Ford to ask Mazda for these

® Ford did agree to produce the “Ford and Mazda Probe ST-44 Engincering and Component

Supply Agreement,” 3:431-32, R.E.3 at 1-2, as well as documents to which Mazda may have referred in
designing the Probe, 3:436, R.E.3 at 6, and various Mazda documents that Ford actually had in its
possession, 3:436-37, 3:440, R.E.3 at 6-7, 10.

* Auto Alliance International in Michigan was the company that assembled the 1996 Probe.
3:432, RE3 at 2.
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documents once they were sufficiently identified. 11:1620, F.R.E.2. As set forth in
correspondence to the Circuit Court, Grant specified the design drawings she wanted and Ford
requested those documents from Mazda, but “Mazda denied Ford’s request on grounds that
Mazda is not a party to the lawsuit and does not believe that it has a legal obligation to pr;)duce
the documents to Ford.” Id.

Grant filed a supplemental motion to compel Ford to produce “documents the plaintiff

3322

believes are under the control of Ford ....”" 6:757. In its supplemental response, Ford noted
that the Product Development Agreement ended in 1997, and that “Ford has no control over the
requested design drawings” and thus Grant’s motion to compel should be denied. 6:773-79. As
summarized by Ford, it “cannot be compelled to produce documents that it does not have and
cannot obtain.” Id.

Ford further stated that Grant does not dispute that “Ford has produced every document
in its possession responsive to Plaintiff’s Supplemenfal Discovery Requests,” but that Grant’s
sole argument was based on her belief that Ford had a right to obtain the design drawings from
Mazda and thus had “control” over the documents under M.R.C.P. 34(a). 6:775. Ford
submitted, however, that it “has no right to obtain any documents from Mazda,” and thus “has no
‘control’ over any documents that might be in Mazda’s possession.” 6:777. See also 11:1622,

F.R.E.2 (Ford notes that it has “already attempted to exercise its alleged control over the

documents,” but had been unsuccessful).”

Grant argued that provisions of the Vehicle Supply Agreement placed a duty upon Mazda to
produce the requested documents to Ford. Grant has abandoned any reliance on this document in her
appellate brief. Ford argued that no provision in that agreement provided Ford with a legal right to obtain
the design drawings, nor does Ford own the design drawings, so the provision cited by Grant regarding
inventions and discoveries was inapplicable. 11:1621.

2 As evidenced in the preceding paragraphs, the assertion that “Ford has never stated that said
documents are not within their custody and/or control,” Grant Brief at 6 (hereinafier cited as “Gr.Br.”), is
simply not true, Ford clearly did dispute whether it had custody or control over these documents; in fact,
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After Mazda refused to provide the documents to Ford, the Circuit Court denied Grant’s
motion to compel but allowed a continuance for Grant to try to get the documents. 11:1617,
F.R.E.2, 18:3-4. At the next hearing the Circuit Court inquired as to the status of the design
documents, and Grant’s counsel stated that they had been working with a third party to subpoena
the documents, but, because Japan is not a member of the Hague Convention, their courts have
ruled that entities there cannot be compelled to produce evidence in suits in other countries.
18:4. As of that time, January 2009, Grant had “not yet ... issued a subpoena requesting the
documents from Mazda specifically.” Id However, Grant’s counsel stated that if they did not
get the documents, they nevertheless “definitely” wanted to go forward with the trial. 18:5. See
also 18:61-62 (Grant’s counsel indicates willingness to go to trial without design documents),

In a letter to the Court in April 2009, counsel for Ford stated that Grant had recently
“indicated ... she had ended her pursuit of the Mazda documents.” 9:1208.

The Circuit Court on multiple occasions specified that Ford had complied with its
discovery obligations with regard to these design documents. See 19:134 (“no finding from this
Court that the Defendant was unreasonable or violated orders of the Court with reference to
assisting in getting these documents™); 11:1629, R.E.14 at 2 (“as repeatedly stated, the Court 1s
satisfied the Defendant is not in possession of design documents for the 1996 Ford Probe™).

D. Ford’s Rule 30(b)(6) deposition

As Grant admits in her brief, Gr.Br. at 20, she had delayed taking Ford’s Rule 30(b)(6)

deposition in hopes of having the Mazda documents for use at the deposition. The parties had

that was the focus of the motion to compel. See also 4:594 (“[blecause Ford does not have possession or
control over any documents responsive to these Supplemental Requests, it once again directed Plaintiff to
Mazda”) (emphasis added); 4:600 (“Plaintiff is seeking to have Ford collect documents that, as discussed
above, are not in it possession or control”) (emphasis added); 6:773 (“Plaintiff’s Motion to Compel is
based on the mistaken belief that Ford has control over certain design drawings”; “Ford does not have any
right to obtain documents from Mazda”); 11:1620, FR.E.2 (“Plaintiff’s Supplemental Motion fails to
show that Ford has contro] over the requested documents™); 11:1621, F.R.E.2 (Ford explained that its
minority interest did not give it any control over the day-to-day operations of Mazda, and did not give it
authority to demand documents).
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thus agreed to have Ford’s deposition taken after the discovery deadline had passed. 10:1462,
F.R.E.1.

When Ford moved for summary judgment after the Circuit Court had excluded portions
of Benedict’s testimony, Grant asked the Court to stay consideration of the motion and allow her
to proceed with Ford’s Rule 30(b)(6) deposition. The Circuit Court granted this request “to give
the Plaintiffs the opportunity [to] complete their thorough search for the design documents.” id.

Grant’s counsel deposed Ford’s Rule 30(b)(6) corporate witness, Howard Slater. At the
deposition, Grant’s counsel spent a large portion of the time focusing on matters beyond the
scope of the deposition. For example, a significant amount of time was spent asking Slater
questions about an unverified article, not shown to Ford’s counsel or the deponent, that counsel
had found on the internet that evidently suggested that the Probe was somehow related to the
Mustang or Mercury Cougar, although Slater testified that it was not. 11:1583, 11:1610-13,
R.E.13 at 50-51, 161-70.

Slater testified that Ford had searched for, but does not have, the requested Mazda design
drawings, 11:1586-87, R.E.13 at 65-67, and that Ford likely never had possession of those
drawings, 11:1591, R.E.13 at 83-84. Grant’s counsel, however, refused to believe this
testimony.” Ford’s counsel finally ended the deposition after 5 p.m. as the questioning had
degenerated into “nothing more but harassing the witness.” 11:1614, R.E.13 at 176-77.

Grant proceeded to file motions for the completion of the Rule 30(b}(6) deposition,
11:1534-35, to compel the production of shop manuals, owner’s guides, and product source
books related to the Probe, 11:1536-38, and to amend the scheduling order to allow her to

conduct additional discovery, 11:1539-41.

* See, eg, 11:1613, R.E.13 at 172 (“That’s the problem, and we have been going at this for
years where we have requested and you have said you don’t have it and quite frankly I don’t believe
that.™),
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Ford opposed all these motions, noting that “Plaintiff’s counsel’s speculative belief that
Ford really has the Mazda design drawings does not entitle her to additional discovery,” and
further, that “additional discovery cannot possibly change the outcome of this case.” 11:1563.
Ford noted that, even if Grant were to somehow obtain the Mazda documents, and even if
Benedict were allowed to rework his opinions, nothing in the Mazda documents would affect the
Court’s earlier decision striking Benedict’s biomechanics opinion, and without such testimony,
Grant had no evidence of causation.” Jd.

In its order denying Grant’s motion, 11:1628-30, R.E.14, the Circuit Court noted that it
had reviewed the deposition transcript which had prompted these various motions and had
determined that the additional discovery sought by Grant “would be a waste of time and money.”
11:1629, R.E.14 at 2. The Circuit Court noted that Ford’s deponent had been subjected to “some
very contentious lines of questioning that dealt with issues outside of the scope of the
deposition,” and that to continue the deposition “would only yield more irrelevant testimony and
such testimony would not assist the Circuit Court’s ruling on the Defendant’s Summary
Judgment motion.” Id.

TII. Statement of facts

The facts “relevant to the issues presented for review,” M.R.A.P. 28(a)(4), are set forth in
the preceding sections addressing the nature of the case and the course of the proceedings.
SUMMARY OF THE ARGUMENT
The dispositive issue in this appeal is the Circuit Court’s proper exclusion of Grant’s

proffered expert testimony on biomechanics and her failure to demonstrate that any further

> As for the specific documents demanded by Grant, Ford noted that the owner’s manual had
been produced two years earlier, and that Grant had not identified any document request to which the
shop manual or source book was responsive. 11:1556.
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opportunity for discovery would have repaired this fatal defect in her case. None of the issues
she raises has any merit.

The Probe automobile was designed by Mazda. Because the Circuit Court’s finding that
Ford did not have possession, custody, or control of Mazda’s design documents is not clearly
erroneous, it properly denied Grant’s motion to compel. Although Ford requested Mazda to
furnish the documents, Mazda refused. Neither Ford’s contract with Mazda nor its position as a
minority stockholder in Mazda gave it a legal right to obtain the documents.

After the close of discovery, and shortly before the scheduled trial date, the Circuit Court
properly struck those portions of Benedict’s new expert affidavits which had not been provided
by his report or his deposition testimony during the discovery period. Ford promptly objected to
Benedict’s supplemental opinions, and the Circuit Court correctly ruled that Grant had sufficient
notice of Ford’s motion to strike; in any event, the Court later gave her a full chance to address
these issues on her motion for reconsideration. While Mississippt permits a litigant seasonably
to supplement her expert’s opinions, Grant never explained why Benedict needed to wait almost
a year after his deposition to offer new opinions barely three months before trial. While some
cases have permitted supplementation even after the close of discovery, no case has permitted
supplementation so close to a scheduled trial date where the expert can offer no good reason for
the delay.

In reviewing Benedict’s original opinions, the Circuit Court properly excluded them for
lack of reliability. With regard to the seatbelt, Benedict offered a variation of the inertial release
theory that has been rejected by other courts. He did no testing to determine whether his theory
could have fit the circumstances of this actual crash, nor did he offer a feasible altenative design
in use when the Probe was manufactured in 1996. Likewise, he did no testing to support his

opinion that the Probe’s door hinges were structurally deficient because they did not appear as
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strong as those on his Mercedes. Nor could Benedict identify any defects in the spot welds on
the B-pillar. Although he had access to the vehicle, he had done no testing to determine the type
of metal used or the forces necessary to dislodge the B-pillar. Finally, the Circuit Court refused
to recognize Benedict as an expert in biomechanics because of his lack of training and
qualifications. His opinions themselves were excluded for the additional reason that he had
performed no testing to substantiate his theories concerning the decedent’s movements during
the crash.

Having properly stricken Benedict’s opinions, the Circuit Court properly rejected Grant’s
efforts to postpone the inevitable. The Circuit Court granted summary judgment because of the
absence of any evidence to support essential elements of Grant’s claim. Because Grant could not
explain how further discovery would cure the defects in her proof, the Circuit Court rejected her
efforts to amend to the scheduling order and to permit a further deposition of Ford. Almost
seven years after the suit was filed, the Circuit Court did not err in dismissing her claim.

ARGUMENT

The primary dispute in this case concerns the proximate cause of Makayla Maggard’s
head injury. Grant must prove, not only an alleged defect in the Probe, but also that such a
defect caused a fatal head injury that she would not otherwise have received from the severe
collision forces involved in the crash. Resolution of that issue turns on exactly how Makayla
was injured and at what point in the accident sequence it occurred—the “injury mechanisms” as
Benedict said, or biomechanics.

As to that issue, nothing in the Mazda documents has any bearing on Benedict’s opinions.
Moreover, the affidavit Benedict submitted in response to Ford’s Daubert motion contained no

new testing or grounds for his opinion in that area, so his biomechanics opinion was not within
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the parameters of the Court’s order striking such information. Nor does Grant suggest that any
further discovery could have produced a different biomechanics opinion.

Accordingly, if the Circuit Court properly excluded Benedict’s biomechanics opinion, as
Ford demonstrates in Part IIL.C of the Argument, then nothing else Grant complains of in her
brief provides a basis for overturning the summary judgment in Ford’s favor. Without proof that
Makayla’s injuries were caused by a defect in the vehicle, Grant cannot prove a necessary
element of her claim. For the Court’s convenience, Ford addresses Grant’s arguments in the
sequence presented by her brief, but none of those issues need be addressed unless the Court
reverses the exclusion of Benedict’s biomechanics opinion.
I. THE CIRCUIT COURT PROPERLY DENIED GRANT’S MOTION TO

COMPEL FORD TO PRODUCE DOCUMENTS THAT WERE NOT IN ITS
POSSESSION, CUSTODY, OR CONTROL.

Grant’s first issue addresses her failure to obtain Mazda’s design documents. Although
Grant never followed through on procedures to obtain these documents from Mazda,” she faults
the Circuit Court for denying her motion to compel Ford to get the documents from Mazda.

Importantly, as the Circuit Court held, even had Grant obtained the documents, Benedict’s

* Where a party has control of documents in the possession of a third party, such as one’s bank
statements, he or she may not rely on the fact that the opposing party could subpoena the documents and
thereby refuse to comply with an order to produce the documents. Smith v. Tougaloo College, 805 So0.2d
633, 639-40 (Miss. App. 2002). However, a party’s continued insistence on having an opponent produce
documents it has been shown cannot be obtained by that party, while not taking advantage of avenues by
which he or she might could get the documents, is another matter. See Chaveriat v. Williams Pipe Line
Co., 11 E.3d 1420, 1426 (7th Cir. 1993) (Posner, C.J.) (after finding that items were not in plaintiffs’
control under Rule 34, court notes that plaintiffs had told the defendants what entities had the items “and
if the defendant had wanted pertinent documents in the custody or control of any of those entities it had
only to issue a subpoena duces tecumn”); M Baye v. New Jersey Sports Prod., Inc., 2008 WL 1849777, *4
(S.DN.Y. Apr. 21, 2008) (party had made reasonable efforts to get documents from his former promoter
and manager who refused to cooperate; “if defendants really believe these documents are so important,
they may themselves seek to compel {the promoter and manager] to produce them™); American Maplan
Corp. v. Heilmayr, 203 FRD. 499, 502 (D. Kan. 2001) (after finding that officer and minority
shareholder of corporation did not have control of corporation’s documents, Court notes that “Rule 45 is
the proper vehicle through which AMC may obtain the VET documents™). Here, the true importance of
the documents is questionable, as plaintiffs expressed their desire to go to trial whether they obtained
these documents or not. 18:5, 18:61-62.
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biomechanics testimony would have still been excluded, and summary judgment would have
been entered due to Grant’s inability to prove causation. 11:1630, R.E.14. So this issue provides
no basis for overtuming the judgment entered in Ford’s favor.

Rega;dless, the Circuit Court properly denied Grant’s motion. In one of the cases cited
by Grant, the Circuit Court notes that “Rule 34 performs the salutary function of creating access
to documentation in an economical and expeditious fashion by requiring a party to produce
relevant records not in its physical possession when the records can be obtained easily from a
third-party source.” Resolution Trust Corp. v. DeLoitte & Touche, 145 FR.D. 108, 111 (D.
Colo. 1992) (emphasis added). The record in this case reveals just the opposite--the Mazda
design documents could not be easily obtained by Ford. Ford thus was under no duty to produce
them, and the Circuit Court acted well within its discretion in denying Grant’s motion to compel.
Herndon v. Mississippi Forestry Comm’n, 2010 WL 4942649, *5 (Miss. App. Dec. 7, 2010)
“court’s ‘denial of a motion to compel is subject to an abuse of discretion standard of review on
appeal’”) (quoting Edmonds v. Williamson, 13 So.3d 1283, 1292 (Miss. 2009)). See also Allen v.
National R. Passenger Corp., 934 So.2d 1006, 1013 (Miss. 2006) (finding no abuse of discretion
in trial court’s finding as to whether failure to produce documents was due to willfulness or an
inability to comply).”’

A. The record establishes that Ford does not have the “practical ability” to get
the documents from Mazda.

After requiring Ford to request the design documents from Mazda, 11:1620, F.R.E.2, a

" Grant cites a California case, Greyhound Corp. v. Superior Court, 364 P.2d 266, 279-80 (Cal.
1961}, for the proposition that “while the exercise of discretion depends on the parties’ factual showings
disputed facts should be construed in favor of discovery.” Gr.Br. at 24. If Grant means to suggest that, in
discovery disputes, all doubtful factual issues should be resolved in favor of more discovery, no opinion
of this Court suggests any such thing. To the contrary, the Supreme Court of the United States has
affirmed discovery orders where the trial court’s factual findings “are fully supported by the record.”
National Hockey League v. Metropolitan Hockey Club, Inc., 427 U.S. 639, 642 (1976), reh’g denied, 429
U.S. 874 (1976). As demonstrated hereafter, the Circuit Court’s finding that Ford lacked possession,
custody, or control of the disputed design documents is “fully supported by the record.”
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process that proved unfruitful when Mazda refused to produce the documents, id., the Circuit
Court properly denied Grant’s motion. Despite Grant’s assertions to the contrary, it was made
evident that Ford did not have the “practical ability” to obtain the documents from Mazda and
that the documents could not “be obtained easily from Mazda by simple request.” Gr.Br. at 8.
Accordingly, even if “practical ability” were the proper standard,” Ford did not have “control” of
the documents so as to require Ford to produce them under M.R.C.P. 34.”

Indeed, in one of the cases cited by Grant, Searock v. Stripling, 736 F.2d 650, 653-54
(11th Cir. 1984), the court held that a party did not have “control” of documents when it had
made good faith efforts to obtain them from third parties, but those entities had not provided

them.”

® The “practical ability” standard noted in In re NASDAQ Market-Makers Antitrust Litig., 169

F.R.D. 493, 530 (S.D.N.Y. 1996), cited at Gr.Br. 8, is a broader application of control than that applied by
other courts. In Power Integrations, Inc. v. Fairchild Semiconductor Int’l, Inc., 233 FR.D. 143, 146 (D.
Del. 2005), the Court, addressing control in the related context of subpocnae under Rule 45, noted that the
Second Circuit’s “practical ability” test was more “expansive” a definition of “control” than the
traditional meaning of the legal right to obtain the documents. See also 8B Charles A. Wright, er al.,
FEDERAL PRACTICE & PROCEDURE § 2210 (noting that “practical ability” goes beyond the concept of
whether a litigant has a legal right to obtain documents, and stating that “[c]aution must be exercised
when the notion of control is extended in this manner ... because sometimes the party’s actual ability to
obtain compliance from nonparties may prove more modest than anticipated™).

® Grant argues that the Court applied the wrong standard because, in a footnote in a subsequent
order, 11:1632, R.E.15 at 2 n.1, the Court noted that it had previously “ruled that the Defendant is not
required to provide the designs because the drawings are not in the Defendant’s possession.” But as
discussed above, the entire focus of the motion to compel and Ford’s response was whether or not Ford
had control of the documents by being able to get them from Mazda. In fact, in one of Ford’s responses,
Ford noted that it was not disputed that FFord did not possess the documents. In denying Grant’s motion,
then, the Court clearly rejected her arguments regarding control.

¥ See also Chaveriat, 11 F.3d at 1426 (items requested to be produced were not in party’s
custody or control because party could not order third party in possession of items to turn them over; “fact
that a party could obtain a document if it tried hard enough and maybe if it didn’t try hard at all does not
mean that the document is in its possession, custody, or control; in fact, it means the opposite™); M 'Baye,
2008 WL 1849777 at *4 (M’Baye did not have possession, custody, or control of documents; many of
M’Baye’s financial documents were in possession of his former promoter and business manager who
refused to produce the documents when M’Baye requested them); 800337 Ontario Inc. v. Aulo
Enterprises, Inc., 205 FR.D. 195, 198 (E.D. Mich. 2000) (magistrate was in error in finding that
materials were in control of plaintiffs; documents were in possession of plaintiffs’ criminal attorney in
Canada who had refused to produce them based on ethical responsibilities; “fp]iain and simple, Plaintiffs
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B. Ford has no legal right to require Mazda to turn over the documents.

Grant, however, claims that Ford had the “legal right to obtain the design drawings from
Mazda.” Gr.Br. at 7. She bases this belief on (i) a 1993 Product Development Agreement and
(ii) Ford’s position as a minority stockholder in Mazda. Neither position withstands scrutiny.

First, the Production Agreement relied on by Grant governed the relationship of the
partics only for the production cycle of the Probe, from 1992 through 1997.” Ford demonstrated
to the Circuit Court that the parties’ obligations under the confract thus ended in 1997. The
“Purpose” section of the Agreement, 6:784, R.E.1 at 2514, specifically states that “[t]he purpose
of this Agreement is to define the development responsibilities and obligations of Mazda as the
LVEA [Lead Vehicle Engineering Activity] for the Second Cycle Ford Vehicle [Probe] that will
be assembled by AAI ....” The Second Cycle “began on April 16, 1992 and is planned to end
fand in fact did] on September 30, 1997 ....” 6:788, R.E.1 at 2518.

In addition, the “Term and Termination” provision of the Agreement, 6:809, R.E.1 at
2539, provides that “Mazda has commenced development work on the [Probe] ... and this
Agreement covers that work and shall extend until the completion of the Second Cycle ....” See
also 6:815, R.E.1 at 2545 (“Cancellation Costs” provision referring to obligations if agreement is
“prematurely terminated, prior to September 30, 1997”); 6:817, R.E.1 at 2547 (also referring to
termination of agreement at end of product cycle and requiring parties to reach additional

agreements on certain items if terminated before then).

are unable to comply with Defendants’ request for production of these documents and therefore, ... Order
compelling the production of these documents is clearly erroneous™); Martin v. B. F. Goodrich Co., 602
N.W.2d 343, 346-47 (Iowa 1999) (documents in possession of another company were beyond scope of
discovery; party had requested the documents but had been denied access).

* In contrast, the contract between the parties in the case cited by Grant, Anderson v. Cryovac,
Inc., 862 F.2d 910, 929 (Ist Cir. 1988), expressly included a continuing obligation for one of the
contracting parties to make records available for the defense of pollution litigation by the other party.
Although Grant argued below that another contract, the Vehicle Supply Agreement, contained a proviston
regarding Ford’s defense of product liability claims, 6:758, that agreement did not contain any provision
requiring Mazda to continue to make docurnents available like the provision in Anderson.
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Nor does Ford’s ownership ef some Mazda stock establish that it has the legal right to
demand documents from Mazda and thereby obtain them. Grant cites as support for this
proposition the decision in Cooper Industries, Inc. v. British Aerospace, Inc., 102 F.R.D. 918
(S.D.N.Y. 1984), in which a wholly-owned subsidiary was held to be in control of documents in
the possession of its parent corporation after repeatedly defying court orders to either produce the
requested documents or set forth in an affidavit what efforts had been made to obtain the
documents. That is not the situation here.

The fact that Ford owns a minority portion of Mazda stock simply does not give it the
right to order Mazda to produce documents. See American Maplan Corp., 203 F.R.D. at 501-02
(president and minority shareholder of corporation not required to produce documents in
possession of corporation; corporation was not “a sole proprietorship” and the plaintiff had not
even alleged that defendant shareholder and officer was the corporation’s alter ego; court notes
also that shareholders do not have “an unfettered legal right” to corporate records).” Ford is a
distinct corporate entity from Mazda, the company that possesses the design documents. As the
Third Circuit has held, “[i]n the absence of control by a litigating corporation over documents in
the physical possession of another corporation, the litigating corporation has no duty to
produce.” Gehring Int’l Ins. Co. v. Comm’r of Internal Revenue, 839 F.2d 131, 140 (3d Cir.
1988).

There is no basis for requiring Ford to produce documents that it did not have and could

not obtain. The Circuit Court’s denial of Grant’s motion to compel should be affirmed.
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See also Kestrel Coal Pty. Ltd. v. Joy Global Inc., 362 F.3d 401, 405 (7th Cir. 2004)
(addressing production of documents for suit in Australia under 28 U.S.C. § 1782, court disapproves trial
court’s requiring corporation to produce documents in possession of subsidiaries and notes “[l}egal
distinctions between corporations and their investors™).
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18 THE CIRCUIT COURT DID NOT ERR IN STRIKING PORTIONS OF
BENEDICT’S AFFIDAVITS.

Grant is asking this Court to allow parties to present an expert report that contains no
significant information as to the basis for those opinions, allow that expert to testify at his
deposition that he has done little to no testing to support his opinions and has very thin grounds
upon which to base his opinions other than his own experience and knowledge, wait for the
discovery deadline to pass, and then, as the trial date approaches and only when the other side

-~
challenges that expert’s opinions under Daubert, suddenly decide to provide additional grounds
and testing to support the expert’s opinions.” Such a procedure would eviscerate the discovery
process, particularly in a products liability case, which presents the classic “battle of the
experts.”

In this case, the scheduling orders entered by the Circuit Court contained deadlines for
the taking of depositions of plaintiff’s experts and then defendant’s experts. See, e.g., 1:100,
3:429, 4:507, 4:525. The Circuit Court clearly intended for the parties to come to trial fully
prepared to address the testimony of each other’s experts based on the prior depositions. At the
time Ford’s motions to strike were heard, trial was scheduled for August 24, 2009. 10:1412.

At that hearing, the Circuit Court stated, “there is just not any way that a Defendant can
properly respond to a changing playing field as far as what an expert is going to testify to and

what the basis of his opinions are.” 18:67.” Later, at the hearing on Grant’s motions to

» Notably, this appears to be Benedict’s modus operandi. In a trial court decision handed down
in Florida after this case was appealed, the Court notes, in striking Benedict’s door latch and seatbelt
defect opinions, that Benedict had testified at his deposition that he had not done any testing to determine
what particular defect he believed caused the door to open in the accident, but stated, “T know it just came
open, and it shouldn’t have.” Minnis v. Ford Motor Co., Case No. 06-452-CA, slip. op. at 4-5 (Cir.Ct.,
19th Judicial Cir., Martin Cty., Fla. Mar. 24, 2010). See Appendix. At the hearing on Ford’s motion to
exclude Benedict’s testimony, plaintiff’s counsel “handed the Court a 21 page affidavit executed by Dr.
Benedict” with “a disc containing an appendix of material” attached. /d. at 4. Although the Court did
consider the affidavit—there is no indication that Ford moved to strike the affidavit under Florida’s
procedures—it nevertheless struck Benedict’s opinions due to his lack of testing to support his opinions.
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reconsider, the Circuit Court again noted that there was insufficient time “to be accountable to
cross-examination about the methodology of all those things [the new material} ....” 19:105.
The Circuit Court also noted that Grant’s suggestions to give Ford more time to allow their
experts to rebut Benedict’s new information or to depose Benedict again would mean that the
August 24 trial date could not be maintained. 19:106-07.

In refusing to allow Grant’s expert to “supplement” his opinions with information that
should have been provided at the time of his deposition, the Circuit Court was well within its
discretion. Blanton v. Board of Supervisors, 720 So.2d 190, 196 (Miss. 1998) (applying abuse of
discretion standard when addressing court’s exclusion of expert report as untimely); Sanders v.
Wiseman, 29 S0.3d 138, 140 (Miss. App. 2010) (“irial court’s decision to grant or deny a motion
to strike an affidavit will not be reversed unless there has been an abuse of discretion”).

A. The Circuit Court did not err in finding that Grant had sufficient notice.

Grant first argues that the Circuit Court should be reversed because Ford’s motion to
strike Benedict’s affidavits was served only three days before the hearing, in violation of
M.R.C.P. 6(d). However, as noted above, Grant was clearly put on notice that Ford objected to
the affidavits as being untimely on the very day that they were filed with the court—some 22
days before the hearing and 19 days before Ford filed its motion. The Circuit Court, fully aware
of the circumstances, found that “there has been plenty of notice” and noted that everyone had
known what was going to take place at the hearing several days earlier. 18:52. It was thus the

Circuit Court’s finding that Grant actually had notice, and for much longer than the rule’s five

* See also 18:60 (Court: “You know, what were you anticipating that they do? I mean, once you
submit that affidavit, if you want it considered or the information considered, surely you would think that
the Defendant will want to cross-examine him on the methodology, the results, and those conclusions.
And there is no way they could do that and keep the trial date that is set.”); 18:66 (Court: “Now, we've
got a trial scheduled in August, approximately two months away, and there is supplementation of all
kinds of other testing and data that was accumulated after the deposition that would bolster his opinions,
if not change his ultimate opinions.”).
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days.

In Hughs v. Hughs, 809 So0.2d 742, 744 (Miss. App. 2002), a party argued that she had
insufficient notice that a particular issue was going to be addressed at a hearing, but the court
found that the issue was included in a broader motion. Here, Grant was well aware, and had
been for two to three weeks, that Ford objected to the affidavits and would be objecting to them
at the hearing to exclude Benedict’s opinions. Indeed, it was the service of the affidavits that
resulted in the hearing being moved to June 11 in the first place—with Grant’s consent.
10:1470.

Moreover, Grant was able to raise all of these issues with the Court again when she
moved for reconsideration, and the Circuit Court again held a hearing to address her concerns.
19:104-11. See Barnes v. Confidential Party, 628 So.2d 283, 291 (Miss. 1993) (although order
granting protective order and fees and expenses was entered without any hearing as required by
M.R.C.P. 37, “this omission was cured by the hearing held on Emmett’s Motion for
Reconsideration™).

The Circuit Court properly found that lack of notice was not an issue.

B. The new information in Benedict’s affidavits was properly excluded.

The Circuit Court relied on a decision from a federal court in Texas which presented a
scenario much like this case. In Avance v. Kerr-McGee Chem. LLC, 2006 WL 3484246 (E.D.
Tex. Nov. 30, 2006), the plaintiff filed various affidavits for purposes of addressing the
defendant’s Daubert challenges. The court in Avance noted that one of the expert’s affidavits
included “a new method for statistical analysis, new sources, and new studies.” Id at *3.
Another expert also “provide[d] new sources and justifications for his opinions,” id.; another

“cite[d] a myriad of sources for which he relies on for the first time, or for which he expressly
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disavowed any reliance on in his deposition,™ id. at *4; and still another “cite[d] never before
disclosed sources and purport[ed] to rely on those sources to support his opinions,” id. at *35.

The Avance Court stated that “[eJven though the Federal Rules of Civil Procedure
provide for supplementation, parties do not have infinite time to supplement their expert opinions
with new information to respond to challenges to their experts’ original evidence.” Id. at *7.
The plaintiff had provided no reason why the new information in the affidavits was filed “after
the expert report deadline, after the expert discovery deadline, after Daubert and summary
judgment motions were filed, and less than a week from the Daubert hearing.” Id. The Court
found that “allowing the introduction of new information at this time for use in the Court’s
consideration of the parties’ Daubert motions would be unfair and prejudicial to Defendant
because Defendant would not have an opportunity for cross-examination on those new issues.”
Id. The defendant had also noted that “responding to the new contentions of Plaintiffs’ experts
both in this motion and (if allowed) in future proceedings and filings, disrupts Defendant’s
preparation for the Daubert hearings, the trial of this case, and increases its costs of litigation.”
Id at *1.

Grant argues, however, that Mississippi law allows for, and in fact requires, “seasonal
supplementation,” and that she can continue to provide new grounds and tests from her expert up
until close enough to trial that it would be deemed unseasonable.

Grant first notes that she had reserved the right at Benedict’s deposition “to supplement,

modify, enhance, and/or change said opinions as discovery continued and/or additional

* Likewise, at his deposition, Benedict indicated that he did not rely on a report by Richard
Clarke and Kendall Few for anything other than to identify the buckle and its features. 7:968-69, R.E.5 at
9194, He specifically stated that he did not rely on their study for his opinions because they were
addressing “a different problem” and were “doing drop testing or inertial, vertical inertial testing from the
bottom up.” 7:968, R.E.3 at 92. Yet in his affidavit, he justifies his opinions and his “snatching”
demonstration by discussing “[d]ynamic drop tests” causing unlatch “during an upward, vertical
acceleration,” 9:1231, R E.8 at 14, and quotes from the Clarke study, 9:1235, R.E.8 at 1 19.
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information was received and/or discovered.” Gr.Br. at 10 {(citing R.E.5 at 6). But the
reservation she refers to dealt only with the Mazda documents.
MR. CADE [Grant’s counsel]: We want to let it be known that this
deposition is being taken without documents that we’ve requested from Ford that

they stated were in possession of Mazda, including but not limited to design

drawings, other documents regarding design. And we reserve our right to have

[sic] this may affect opinion once we receive those documents.

7:947, R.E.5 at 6. Of course, Grant never obtained the Mazda documents so none of the new
information in Benedict’s affidavits related in any way to this reservation.

Unlike the expert in Young v. Meacham, 999 So.2d 368 (Miss. 2008), relied on by Grant,
Benedict was not, in his affidavits, responding to a document presented to him for the first time
at his deposition where he was asked to give his opinions based on certain assumptions about the
document.® While the court in Young did state that the trial court, “[b]y holding that the
plaintiffs’ supplemental expert designation violated the scheduling order,” had “erroneously
equated a discovery deadline with a deadline for supplementation of an expert opinion,” id. at
372, it does not stand for the proposition that an expert can wait until long after discovery
deadlines to provide testing and other bases for his opinions which should have been conducted
before the opinions were formulated. As the Fifth Circuit has stated, “The purpose of rebuttal

and supplementary disclosures is just that--to rebut and to supplement. These disclosures are

not intended to provide an extension of the deadline by which a party must deliver the lion’s

* Grant also quotes from Thompsor v. Patino, 784 So.2d 220, 223 (Miss. 2001), in which the
Court notes scasonable supplementation means “soon after new information is known and far enough in
advance of trial for the other side to prepare.” (Emphasis added.) Benedict was not presented with any
new information which would have altered his opinions in any way. The only “new” information in his
affidavits was what he had generated himself. See Cooper Tire & Rubber Co. v. Farese, 2008 WL
5104745, *4 (N.D. Miss. Nov. 26, 2008) (“courts have routinely rejected untimely ‘supplemental’ expert
testimony where the opinions are based upon information available prior to the deadline for expert
disclosures™).

Further, while it is not clear from the appeal record exactly when Benedict conducted additional
tests, in Buchanan v. Ameristar Casino Vicksburg, Inc., the Court noted that “seasonably does not mean
several months later. It means immediately.” 957 S0.2d 969, 973 (Miss. 2007) (quoting West v. Sanders
Clinic for Women, P.4., 661 So0.2d 714, 721 (Miss. 1995)). It seems unlikely that Ford would have
received the information before trial had it not filed a Daubert motion.
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share of its expert information.” Sierra Club v. Cedar Point Qil Co., 73 F.3d 546, 571 (5th Cir.
1996), cert. denied, 519 U.S. 811 (1966).

Further, unlike in this case, no trial date had been set in Young. The Young court noted
that the focus in deciding “what constitutes seasonableness” was “to avoid unfair surprise and
allow the other side enough time to prepare for trial.” Young, 999 So.2d at 372. Here, the
Circuit Court found that to allow Benedict to rely on testing and studies he had not previously
disclosed would not provide adequate time to prepare for the upcoming trial.

Grant also relies on Kilhullen v. Kansas City S. Ry., 8 S0.3d 168 (Miss. 2009). In that
case, the court found that the trial court had “erroneously applied the rules of discovery ... when
the rule regarding affidavits filed in opposition to a motion for summary judgment was
applicable.” Id. at 174. The Kilhullen court also discusses giving a party a “fair opportunity to
respond” to a challenge as to its experts. While the affidavit in that case was from an accident
reconstructionist stating that he agreed with another expert’s findings and methodology, the case
does not indicate that a wealth of new information, testing, and methodology was allowed to be
brought in as part of any “fair opportunity to respond.” Here, the Circuit Court only struck those
portions of Benedict’s affidavit that addressed testing done after his depositions or bases for his
opinions which had not been previously provided in his deposition when specifically requested.
Grant was otherwise allowed to respond to Ford’s challenge to her expert’s opinions.

Finally, Grant too relies on a federal court decision, Bowersfield v. Suzuki Motor Corp.,
151 F.Supp.2d 625 (E.D. Pa. 2001). In that case, the defendants objected to an expert’s
testimony at a Daubert hearing as being beyond the scope of his report. The court refused to
limit the testimony to the ten conclusions set out in the report, but allowed the expert to expand
“on the details of his methodology and the bases for his opinions.” Id. at 632. Importantly, the

court in that case stated that “[w]hat defendants should have done upon receipt of Mr. Cantor’s
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conclusory report was to take his deposition, but they did not do so0.” Id. In this, case, of course,
Ford did take the deposition of Benedict over the course of two days in order to determine all the
grounds and bases for his opinions. The Circuit Court properly limited his discussion to the
information disclosed at that time.

The use of experts in litigation is an expensive endeavor for all sides, and the time for a
party to disclose all the grounds and bases for its expert’s opinions is during the discovery
process,” not after its opponent has gone through the time and expense of preparing a Daubert
motion after the discovery deadline has passed, and where the trial court will have to reopen
discovery to allow the other side a fair chance to explore this new information. Once a trial court
puts a scheduling order in place, the parties should be expected to abide by it. Bowie v. Montfort
Jones Mem’'l Hosp., 861 S0.2d 1037, 1042 (Miss. 2003).

Although this Court has in prior opintons allowed parties to submit expert reports or
affidavits after the close of discovery in certain circumstances, the situation presented here
provides no basis for such supplementation. The Circuit Court, knowledgeable of the
complexity of the products liability claims at issue in this case, and of the time and expense that
would be required to address additional information in time for an upcoming trial, properly
concluded that the new information in Benedict’s affidavits should be excluded. This Court
should affirm.

III. BENEDICT’S OPINIONS DID NOT MEET THE REQUIRED STANDARDS OF
RELIABILITY UNDER M.R.E. 702 AND WERE PROPERLY EXCLUDED.

As Grant correctly notes, this Court reviews the Circuit Court’s decision to exclude

expert testimony for abuse of discretion. Webb V. Braswell, 930 So.2d 387, 396-97 (Miss. 2006).

" Yn Nichols v. Tubb, 609 So.2d 377, 384 (Miss. 1992), cert denied, 510 U.S. 814 (1993) this
Court discussed the importance of the discovery process in providing the nceded information with regard
to expert testimony. In so doing, the Court stated that, “{i]f truth is to be attained in the trial process, it is
imperative that the attorneys and experts testifying will be fully knowledgeable as to the other party’s
contentions and claims well in advance of trial.”
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Here, the Circuit Court correctly exercised its gatekeeping role and excluded Benedict’s
testimony as being unreliable and inadmissible under M.R.E. 702. The Court’s decision as to
each of Benedict’s opinions should be affirmed.

The admissibility of expert testimony in Mississippi is governed by M.R.E. 702, which
follows the guidelines set forth by the United States Supreme Court in Daubert, 509 U.S. at 593-
94, See Hill v. Mills, 26 So0.3d 322, 324 n.1 (Miss. 2010). The trial judge serves as a gatekeeper
“to ensure the reliability and relevancy of expert testimony.” Id. at 330. “It goes without saying
that an unqualified expert’s opinions are per se unreliable.” Id. Expert testimony is considered
reliable “if it is ‘derived by the scientific method’ and is not merely ‘subjective belief or
unsupported speculation.’” University Med. Citr. v. Martin, 994 So.2d 740, 745 (Miss. 2008}
(quoting Daubert, 509 U.S. at 590). See also Hill, 26 So.3d at 329 (“expert must have
knowledge that is more than subjective or unsupported speculation™).

Here, the Circuit Court determined (i)- that Benedict’s seatbelt opinions were “not
supported by substantial testing and methodology and are wholly unreliable,” 12:1689, R.E.12 at
10; (ii) that Benedict’s opinions as to the structural integrity of the vehicle were not based on
proper testing and were unreliable, 12:1692, R.E.12 at 13; and (iii) that Benedict’s opinions on
biomechanics were not reliable as “Dr. Benedict did not perform the necessary testing to
substantiate his theories” and the opinions were no more than “conclusory statement|s]” and,
further, that Benedict was not qualified to testify in that field, 12:1694-96, R.E.12 at 15-17. All
of these decisions are supported by the record in this case.

A. Benedict’s seatbelt opinions were properly excluded.

Grant states in her brief that Benedict testified at his deposition that he had tested the seat
belt at issue in this case and proceeds to quote his testimony about snatching the latch plate out

while holding down the release button. Gr.Br. at 15. On the very next page, she claims that
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Benedict was not using the snatching demonstration “as evidence to support his opinion,” but
that this was simply “a visual aid.” Gr.Br. at 16.

The Circuit Court recognized the snatching demonstration for what it is—not a true test
but a “parlor trick”™ which provides no accurate data related to a real world accident. 12:1686,
R.E.12 at 7 (citing Dale v. General Motors Corp., 109 F.Supp.2d 1376, 1380 (N.D. Ga. 1999)).
As the Court held, “Dr. Benedict’s snatching demonstration does not prove that the rebound
theory is applicable to real-world automotive accidents.” 12:1686, R.E.12 at 7. The Court noted
that “Dr. Benedict is unable to show what, if any, force is required to partially press a seatbelt
button to allow such a release or what force was exerted on the buckle during the accident.” Id.
(emphasis added).

In her brief, Grant points to Benedict’s affidavit in which he discusses tests conducted
after his deposition in which he determined what forces were needed to cause such an unlatch.
Gr.Br. at 15. Of course, as discussed above, these belated tests were properly excluded by the
Court. Nevertheless, the tests themselves are not described in the affidavit, and, although
Benedict states that the 15 g’s “is below the foreseeable forces in real world collisions such as
the subject accident,” he provides no basis for this statement. 9:1242, R.E8 at § 32.b.
Moreover, nothing in his affidavit showé that he e\}er calculated the actual forces in this accident
which he had admittedly not done prior to his deposition.

Benedict testified that his theory as to why the seatbelt unlatched was an “inertial
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In General Motors Corp. v. Porritt, 891 So.2d 1056, 1058 (Fla. App. 2004), the Florida
appellate court, in reversing the trial court’s decision to show a videotape of Benedict’s tests on a seatbelt
in which he pressed the seatbelt button down with a metal clamp and then with a toothpick, and struck the
buckle causing it to release, noted that “General Motors’ experts testified, and Dr. Benedict admitted, that
the National Highway Traffic Safety Administration describes these types of tests as “parlor tricks’
because they do not simulate real world conditions.” After noting that “where testing is offered as
evidence, the conditions in an experiment must be substantially similar to those at the time of the
occurrence for evidence of the experiment to be admitted,” id., the court determined that “Dr. Benedict’s
tests were misleading and prejudicial as to the causation element of Pornitt’s claims.” /4. at 1059.

32



unlatch” theory, but that it differed in that this case involved downward forces instead of upward
forces. The inertial unlatch theory “has been generally rejected as a real world occurrence,” and
“the concept of inertial release as a real world proposition has been rejected by the scientific
community at large.” Dale, 109 F.Sui)p.Zd at 1379, 1381.

As the Circuit Court correctly noted, this new derivative of the inertial unlatch theory was
even less reliable than the rejected inertial unlatch theory and it apparently “has never been used
by a qualified expert or accepted by any court in the area of Automotive Products Liability.”
12:1685, R.E.12 at 6. The Court also noted that this particular theory “has never been tested.”
12:1686, R.E.12 at 7. Benedict testified at his deposition that he had not tested the theory, and
nothing in his affidavit indicates what manner of testing he may have done after his deposition to
be able to determine whether the tests duplicated the subject accident conditions.

In addition, the Circuit Court found that “Dr. Benedict’s lack of exploration into
alternative causes does not create a substantial basis for his opinions regarding seatbelts in this
case.” 12:1687, R.E.12 at 8. One of the factors to be considered in determining whether an
expert’s opinion is reliable is whether the expert “adequately consider[ed] alternative
explanations.” Shelter Ins. Co. v. Ford, 2006 WL 318821, *3 (N.D. Miss. Feb. 9, 2006), affd,
2006 WL 3780474 (5th Cir. Dec. 18, 2006). Although Grant again goes to Benedict’s affidavit
where he purports to have considered three alternatives to his theory, his deposition testimony
reveals that the other alternatives were rejected, not because testing or scientific data did not

support them, but because Benedict just did not believe that these things occurred:”

¥ The record citations Grant provides which supposedly support Benedict’s affidavit, Gr.Br. at
16, do not address the same alternatives discussed in the affidavit. In his affidavit, Benedict lists four
theories, including his own rebound theory, as to why the buckle may have been unlatched. 9:1242-43,
R.E. 8 at  32.c. The first two deposition citations refer to someone else simply checking the retractor
system. 7:959, R.E.5 at 54-55. The third citation to page 283, 7:1018, R.E.S, is referring to spooling
which is not referring to the unlatching of the buckle, but whether the webbing itself would have spooled
out allowing the infant seat to change positions. The final citation to page 319 of the deposition, 7:1027,
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Q. Have you considered the possibility that the tongue was thread
through the back of the child seat, but not inserted into the buckle or not
adequately engaged into the buckle?

A. No. Because Ms. Grant specifically said how she put it in. If she
is pulling it tight — if she is pulling it tight like she said she was, and I believe her,
then it is not buckled, it is going to come sliding back. It can’t hang up enough
that it will do that.

Q. Other than Ms. Grant’s testimony and her conversations with you,
do you have any other evidence to support your opinion that could not have
happened in this accident?

A. No, nobody does. 1 mean some people can hypothesize that’s what
it is, and that’s why all this went on, and blah, blah, blah. But they don’t have any
proof that it did either.

7:1029, R.E.5 at 327-28.

Q. Have you calculated or made any effort to determine the sequence
of events in this particular crash to demonstrate that the parameters that I'm trying
to ask about have been met to obtain an uniatch, as far as the direction of the
force, the amount of force, the duration of force, and the tension that the buckle is
experiencing at the time of the collision?

A. I told you the direction of the force, but I haven’t done any of the

other stuff.

Q. Are those necessary components in order to render reliable expert
opinions as to whether this buckle experienced an unlatch in this accident?

A. No, I know that it experienced an unlatch, because it is the only

way the baby seat could be hanging out the way it is, because it has the ALR on it.
7:1018, R.E.5 at 282-83.

In Townsend v. Doosan Infracore American Corp., 3 S0.3d 150 (Miss. App. 2009), the
Court rejected this same sort of “results-oriented” approach to expert testimony. In that case, the
expert “concluded that the only way the accident could have occurred was that Townsend must
have bumped the gear lever into the ‘forward’ position upon exiting the forklift,” and thus he
limited his testing to that theory. Id. at 155-56. The Court concluded the expert’s findings were
“speculative and that his methodology failed to meet either the relevancy or reliability standards

outlined in Daubert” Id at 156.

R.E.5, is actually a fairly good picture of Benedict’s rejection of alternative reasons the buckle may have
unlatched: “The only other thing that could have happened, if it is inadvertent, is for something from
Memory’s area to have hit the button. But I don’t think that happened.” (Emphasis added.)
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Finally, the Circuit Court noted that Benedict offered “no feasible alternative design that
was in use when the vehicle was manufactured in 1996.” 12:1688, R.E.12 at 9. At his
deposition, Benedict asserted that Ford should have used a pretensioner in the retractor and an
all-belts-to-seat design. 7:1022, R.E.5 at 299. He had done no testing to show that such a design
would have prevented Makayla’s death in this accident, because he claimed “[y]ou don’t have to.
It is a fact.” 7:1007, R.E.5 at 248.

In Lott v. Rental Serv. Corp., 2006 WL 839558 (S.D. Miss. Mar. 30, 2006), the Court
addressed similar conclusory statements. There, the plaintiff’s expert had opined that the safety
benefits associated with having fenders on a boom lift was, to him, “an open and obvious fact.”
Id. at *4. But the court found that “[w]hat the plaintiff’s expert describes as ‘open and obvious’
this court holds to be speculation and guesswork that certainly could not withstand the scrutiny
of {plaintiff’s expert’s] professional peers.” Id. at *5. Likewise, Benedict’s bald conclusion that
“it is a fact” that his alternative design would have prevented Makayla’s death is pure conjecture.

Furthermore, at his deposition, Benedict could not identify a single production vehicle in
1996 that contained an all-belts-to-seat system. 7:1024, R.E.5 at 301. Grant, in her brief, again
goes to Benedict’s affidavit, to argue that he did ultimately allege that the ABTS design was in
use when the Probe was manufactured. Gr.Br. at 16-17. The exhibits referenced by Benedict are
not in the appeal record. However, ¢ven if the Court were to have considered Benedict’s
affidavit in this matter, there were plenty of reasons to exclude Benedict’s testimony. His
belated attempt to argue that other cars had an ABTS system at the time is insufficient to salvage

his testimony.
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B. Benedict’s structural integrity opinions were properly excluded.

As noted above, Benedict’s structural integrity testimony focuses on both the hinges” as
well as certain welds on the driver’s side of the vehicle. The Circuit Court excluded these
opinions after determining that, although Benedict did state that he could not substantiate his
opinions without the Mazda design drawings, he ncvertheless “seems to arrive at specific
conclusions without testing or analyzation of relevant forces and component parts involved in the
accident.” 12:1690, R.E.12 at 11. As noted by the Circuit Court, “[w]ith evidence that the
hinges were not able to withstand the force of the accident, Benedict opines that the hinges were
defectively designed in that they were not able to withstand foreseeable forces.” 12:1689,
R.E.12 at 10. In other words, Benedict basically asserted that the hinges must have been
defective or what happened in this accident would not have occurred.

Relying on the decision in Glenn v, Overhead Door Corp., 935 So.2d 1074 (Miss. App.
2006), the Circuit Court found that Benedict’s opinion that the hinges needed to be “beefed up,”
was “nothing but a bottom line [that] supplies nothing of value to the judicial process.” 12:1690,
R.E.12 at 11 (quoting Glenn, 935 So.2d at 1080). The Circuit Court found that Benedict had
“not done any testing to substantiate his opinion” and “did not quantify the collision forces
sustained during the accident.” 12:1690, R.E.12 at 11. “The only calculations performed by Dr.
Benedict involved imputing highly speculative data into an equation to determine the amount of
force the hinges would withstand.” Id. Nor did Benedict do any sort of testing to support his
opinion that the hinges in his Mercedes could withstand more force than those in the Probe, but
said, “All I need to do is look at it.” Jd. The Circuit Court found that “Dr. Benedict’s use of a

Mercedes hinge as an example of how a hinge should be designed is extremely superficial and,

o Frankly, it is not at all clear how the fact that the door came off its hinges has anything to do
with causation of Makayla’s injuries. It would seem to be the issue of the welds that would allow the B-
pillar to come loose, which is what Benedict claims was the source of the injury.
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again, not supported by any scientific data.” Id.

Grant tries to justify Benedict’s speculative calculations by stating that he did provide a
range of forces that were “scientifically valid.” Gr.Br. at 18. She fails to reveal, however, that
even those calculations, as noted by the Circuit Court, were based on assumptions because
Benedict testified that he did not know what material was used for the hinges (although he had
hinges he could have tested to determine the material) and simply assumed that 50,000 PSI steel
was used. 12:1690, R.E.12 at 11.

Grant offers little support for Benedict’s opinions regarding the “beefier” Mercedes

3 {8

hinges, stating only that although making hinges “larger thus stronger” “may seem simple it is

quite effective.” Gr.Br. at 18. This vague sort of description is precisely why the Circuit Court
excluded Benedict’s opinions as being “speculative and not based on substantial evidence.”
12:1691, R.E.12 at 12. As the Court of Appeals held in Glenn:
An expert’s opinion is admissible only if it is founded on data. “Talking
‘off the cuff—deploying neither data nor analysis—s not an acceptable
methodology.” Lang v. Kohl's Food Stores, Inc., 217 F.3d 919, 924 (7th Cir.
2000). Dr. Baden merely offered an opinion, with no explanation of any
methodology he employed in arriving at that opinion. He did not form his
opinion based on his own testing or on statistical data gathered by others. “An
expert who supplies nothing but a bottom line supplies nothing of value to the
judicial process.” Mid-Stone Fertilizer Co. v. Exchange Nat. Bank of Chicago,
877 F.2d 1333, 1339 (7th Cir. 1989) The circuit court was within its discretion in

refusing to consider Dr. Baden’s testimony. We find this assignment of error is
without merit.

935 So0.2d at 1079-80. This Circuit Court too was within its discretion in excluding Benedict’s
opinions on hinges.

Nor do Benedict’s opinions as to the spot welds withstand Daubert scrutiny. He
questioned both the number of welds and their placement, but, as the Circuit Court held, those
opinions were not reliable “because there is no data or scientific testing to prove his theory.”

12:1691, R.E.12 at 12. As set forth above, Benedict agreed that there are some forces that would
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rip through any weld, but felt these welds should have held up to the “minor™ forces at issue in
this accident, even though he had not calculated the exact forces of the accident.”" 7:989, R.E.5
at 175. He had no opinion as to how many welds would be needed to prevent the portion of the
vehicle from being torn loose in this accident, he had no idea what type of metal was used in the
vehicle, nor could he say what type of metal should be used. Nor had he done any testing or
analysis to determine the amount of strength his suggested seam welding would have added.

The Circuit Cowrt relied on a decision by a Texas district court as “particular[ly]
instructive.” 12:1691-92, R.E.12 at 12-13 (citing Hafstienn v. BMW of North America, L.L.C.,
2005 WL 5988651 (S.D. Tex. 2005), aff'd, 194 Fed.Appx. 209 (5th Cir. 2006)). There, the court
excluded the testimony of a metallurgist as to spot welds. The expert had decided that some of
the welds on the subject vehicle were faulty, and then opined that this was what caused the
vehicle to split apart which had exposed a child’s head to the pavement and caused his death.
However, the expert could not say “how many bad welds would make a difference”; he “agreed
that the impact of a heavy object can cause welds to fail, causing a split in the metal, and that this
does not mean the welds were substandard,” and he could not say whether, had all the spot welds
“been done exactly to specifications, ... that the vehicle would not have separated as it did.” Id.
at *3.

Here, Benedict leaps from his observation of welds he deems faulty to the conclusion that
this is what caused part of the vehicle to separate, but he did no testing as to the type of metal

used or the amount of forces that would cause such an event, and he agreed that some forces

l Again, although Benedict testified to a “range” of forces, that calculation was based on the
forces needed to shear the hinges, and to determine that, Benedict assumed what type of steel was used in
the hinges. As the Circuit Court noted, “Again, Dr. Benedict is faced with the reoccuring problem of
having no idea of the force applied to the welds and other component parts during the accident.... Instead
of conducting tests to help determine the possible amount of force required or the placement of the welds,
Dr. Benedict claims that he cannot make the necessary calculations without the design drawings.... In
regard to the structural integrity of the vehicle, it seems that Dr. Benedict is attempting to use the lack of
design drawings as an excuse for his unsubstantiated theories.” 12:1691, R.E.12 at 12.
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would cause any welds to rip. Nor had he tested whether his suggested alternative of seam
welding would have made any difference whatsoever.

Grant tries to salvage Benedict’s opinion by citing to Kifhullen, in which the court found
an engineer’s testimony to be sufficient with regard to line-of-sight data in a railroad accident.
There, the engineer had collected data of the accident site “using appropriate engineering
instruments and devices, and subsequently input that data into a recognized line-of-sight
equation.” 8 So0.3d at 173. That is a far cry from what Benedict did here. Nor is calculating
how far a person might be able to see down a railroad track the same thing as testifying as to
whether or not spot welds in a vehicle were defective and a causative force in a passenger’s
injuries in an accident. Benedict’s testimony that he observed some spot welds that he found to
be substandard and that this led to Makayla’s injuries is no more than the “ipse dixi™ testimony
which is to be excluded under Daubert standards. Dedeaux Util. Co. v. City of Gulifport,
So3d __, No. 2010-CA-00290-SCT, at § 39 (Miss. Apr. 7, 2011), reh’g motion pending
{“Stokes’s valuation was merely his ‘opinion,” with no supporting recognized methodology™;
“[i]pse dixit opinions are inadmissible”).”® The Circuit Court’s exclusion of Benedict’s structural
integrity opinions should be affirmed.

C. Benedict’s biomechanics opinions were properly excluded.

The Circuit Court excluded Benedict’s biomechanical opinions for two reasons: (1) it

found that Benedict was not qualified to present testimony in this area, and (2) his testimony was

“ “He himself said it.” Black’s Law Dictionary at 743 (5th ed. 1979).

Y See also McKee v. Bowers Window & Door Co., ___S0.3d ___, 2011 WL 1498372, 99 24-26
(Miss. Apr. 21, 2011), rek’g motion pending (upholding exclusion of expert’s testimony who had merely
observed windows and offered testimony that was “nothing more than ‘unsupported speculation or
subjective belief,” lacking any semblance of an underlying ‘reliable principl[e] or metho[d]>”) (quoting
Hubbard v. McDonald’s Corp., 41 So.3d 670, 675 (Miss. 2010)); Denham v. Holmes, _ So3d |
2011 WL 1314229, q 54 (Miss. Apr. 7, 2011) (upholding exclusion of testimony that “contained an

obvious ‘analytical gap’”; expert “failed to connect the dots between the skid marks and the existing
physical evidence™ and “his conclusion regarding causation was unreliable™).

39



unreliable as he “did not perform the necessary testing to substantiate his theories.” 12:1695,
R.E.12 at 16.

In finding that Benedict was not qualified to testify as to the cause of Makayla’s head
injury in this case, the Circuit Court found support in two prior decisions finding medical
causation to be beyond Benedict’s expertise. Hodge v. Soper, 17 Fed. Appx. 196, 197 n.2, 198
(4th Cir. 2001) (upholding exclusion of “Dr. Benedict’s testimony as to the causation of physical
injury” as being “unreliable and beyond his expertise”y, Hoover v. Bell Sports, Inc., No. 92-
8721-CIV-MORENQO, at 7 (8.D. Fla. Aug. 25, 1995) (finding that “Dr. Benedict is not qualified
to testify as to the medical cause of Plaintiff’s injury™), 12:1705, Appendix.

In addition, the Circuit Court found the decision in Hafstienn, supra, to be persuasive.
There, the court found that an expert with “extensive training and experience in mechanical
engineering, biomedical engineering, and teaching biomechanics of bracing and gait as well as
six years of experience with NASA ‘working on projects related to biomechanics of human
activities’ and seven years as a full time faculty member at the University of Texas Medical
Branch, ‘with specific responsibilities as Director of Orthopedic Spine Research and Director of
the Biomechanics, Motion and Performance Lab,”” 2005 WL 5988651, at *4, was nevertheless
not qualified to testify as to whether the head injuries suffered by a child passenger were caused
by defects in the vehicle. The court noted that the expert was neither a pathologist nor
neurologist and that his having “a PhD in biomedical engineering and a doctorate in osteopathic
medicine does not qualify him to give opinions on the mechanism of Taylor Hafstienn’s fatal
injuries.” Id. at *5. The Circuit Court here found that the expert in Hafstienn was even more
qualified than Benedict, and rightfully so. As with that expert, Benedict “has no qualifications or
experience in occupant kinematics, head injuries in general or children in particular....” Id The

decision should be affirmed.
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Futhermore, Benedict’s opinions in this area were woefully lacking. He did not review
all of Makayla’s medical records, took no measurements, did not determine the crash intrusion
into the side of the vehicle, or know the forces required to cause an injury such as Makayla’s or
the forces involved in this accident. As the Circuit Court held, “Dr. Benedict cannot substantiate
his opinions regarding the movement of component parts within the subject vehicle because he
has done no measurement of the subject {P]robe.” 12:1695, R.E.12 at 16.

Grant argues in her brief that Benedict’s placement of the infant seat in the car and his
observation of hairs on the B-pillar allow him to testify that Makayla’s “head trauma was caused
from impact with the B-Pillar which is obvious since the child’s hair was in the B-Pillar.” Gr.Br.
at 20. But that only shows contact with the B-pillar at some point; it does not prove that the B-
pillar was the cause of her fatal injuries. In fact, Ford’s experts agreed that Makayla contacted
the B-pillar, but they disagreed as to that being the cause of her death. 17:2418.

The Circuit Court did not abuse its discretion in finding that Benedict’s conclusory
statement that Makayla “got whacked in the head and she had a brain injury” was “not based on
substantial facts and measurements that could have been conducted before the theories were
made.” Id. Since its adoption of the Daubert standard, the Mississippi Supreme Court has made
clear that an expert’s opinions must be based on “the methods and procedures of science, not
merely [the expert’s] subjective beliefs or unsupported speculation.” Mississippi Transp.
Comm’'n v. McLemore, 863 So.2d 31, 36 (Miss. 2003). See also Sanders, 29 So.2d at 141
{expert opinions “consisting of nothing more than conclusory statements should be disregarded
by the court”). Because Benedict’s biomechanical opinions did not meet the required standard of
reliability, this Court should affirm the Circuit Court’s decision excluding this portion of his

testimony.
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IV. THE CIRCUIT COURT DID NOT ERR BY REFUSING TO REOPEN
DISCOVERY AND AMEND THE SCHEDULING ORDER AND INSTEAD
ENTERING SUMMARY JUDGMENT IN FORD’S FAVOR.

The remaining issues in Grant’s brief all relate to her attempt, once Benedict’s opinions
were excluded, to avoid the inevitable—summary judgment in favor of Ford. When Ford moved
for summary judgment due to Grant’s inability to prove the required clements of her products
Lability claim, 10:1421-26, Grant did not respond, but instead moved the Court for a stay
pending Ford’s Rule 30(b)(6) deposition, 10:1461-63, F.R.E.1. Then, after the deposition was
taken, she sought the Circuit Court’s permission to make Ford appear at yet another deposition
and to produce additional documents, 11:1534-38, and also asked the Circuit Court to amend the
scheduling order to allow her to conduct even more discovery, 11:1539-41. Basically, almost
seven years after suit was filed, and over a year after the close of discovery, Grant wanted a
“mulligan.” The Circuit Court, exercising its “considerable discretion in managing the pre-trial
discovery process,” Bowie, 861 S0.2d at 1042, properly rejected these requests.

Nowhere in any of these motions did Grant suggest that any of her requests would serve
to overcome the striking of her expert’s testimony as to causation. 11:1534-43.* At the hearing
on all of her motions, Grant’s counsel offered no response to Ford’s argument that “there is not a
design drawing in the universe that is going to make Dr. Benedict qualified to offer biomechanic

opinions, and there is not a design document in the universe that is going to salvage and enable

" Earlier, in her motion for reconsideration of the order striking certain of Benedict’s opinions,
Grant had alternatively moved for an amendment of the scheduling order and a continuance to allow her
to supplement her discovery responses with the new information in Benedict’s affidavits and also to
obtain new experts. 10:1456-58. At the hearing on this issue, however, 19:112-28, FR.E.4, Grant did
not advocate that section of the motion. Her counsel did, one time, in response to Ford’s summary
judgment motion argument, assert that discovery was not complete and that, should she obtain the Mazda
documents based on information she hoped to discover during Ford’s Rule 30(b)(6) deposition, then there
should be a continuance to allow her “to supplement Dr. Benedict’s prior designation for his additional
testimony that would be necessary after that was done and additionally to potentially return additional
experts.”

Ford’s counsel, however, pointed out that “even if you believe that somehow the defect theories
might be related to these design drawings, they have no causation testimony.” 19:136. The record
reveals no subsequent request for the opportunity to find other experts.
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Dr. Benedict to go back in time and take the measurements and do the things that he should have
done to form a reliable biomechanic’s and causation opinion.” 19:149.
The Circuit Court agreed:

Lastly, even if this Court were to allow the completion of the 30(b)(6)
deposition and grant the Plaintiff’s other discovery requests, their initial claim is

still flawed because they are unable to prove causation of the victims injury. In

excluding the biomechanics testimony of Dr. Charles Benedict, the Court struck

any proof the Plaintiff had regarding the causation issue. Irrespective of the

presence of design drawings, the Plaintiff will not be able to prove causation.

Therefore, any future discovery into the availability of the design documents 1s

moot.

11:1630, R.E.14 at 3 (emphasis added).

Nowhere in the eight pages of her brief devoted to these additional discovery matters and
the entry of summary judgment, Gr.Br. at 20-27, does Grant refute this holding. She does make
the sweeping statement that “should the Court have allowed Grant to continue discovery, amend
the scheduling order, and conduct additional discovery, said deficiencies could have been cured,”
Gr.Br. at 26, but that is simply not true. Nothing about Benedict’s biomechanics opinions, or
even his seatbelt opinions for that matter, hinged on the availability of the Mazda design
documents.

Summary judgment was properly granted in this case because Grant had no evidence to
support elements of her claim. As in Williams v. Bennett, 921 So.2d 1269, 1278 (Miss. 2000),
“the claimant in this case has failed to meet the prerequisites nccessary to create a successful
cause of action and thus create a triable issue of fact.” In that products liability suit, the Circuit
Court, referring to the products liability statute, MiSS. CODE ANN. § 11-1-63, as “an explicit
blueprint for claimants to prove when advancing such a claim,” upheld the dismissal of the
action when plaintiff had no evidence to support required elements of her action:

When claimants do not fulfill their statutory obligation, they leave the couris no

choice but to dismiss their claims because they fail to proffer a key element of
proof requisite to the court’s determination of whether the claimant has advanced
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a valid claim under the statute. As the Supreme Court clearly said in Celotex
[Corp. v. Catrett/, 477 U.S. [317,] at 323 [(1986)], ... where “the summary
judgment evidence establishes that one of the essential elements of the plaintiff’s
cause of action does not exist as a matter of law, ... all other contested issues of
fact are rendered immaterial.”

921 So.2d at 1277.

The Circuit Court granted summary judgment here because, without expert testimony,
Grant could not prove that the Ford Probe was defective. 11:1634-35, R.E.15 at 4-5. None of
Grant’s arguments as to the additional discovery she wanted show that what she sought would
have overcome the deficiencies in Benedict’s testimony. Her arguments provide no basis for
overturning the summary judgment entered by the Circuit Court.

CONCLUSION

For the reasons stated herein, the Circuit Court’s judgment dismissing Grant’s complaint

must be affirmed.

Respectfully submitted,
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

case No. 92-3721—c1v-uomo
JOSEPH . TUBYELL HOOVER and KAY F.
HROOVER,

‘Plaintiffs,
. VB.

_BELL SPORTS, INC., a foreign
corporation ask/fa BELL HEILMETS, INC.
and ED TUCKER DISTRIBUTORS, IHC., a
foreign corporation
Defendants.

THIS CAUSE came before thé COuft'ﬁpon.Defendahtfs Motion for
'Sumnary Judgment (dockat no. 70), filed on March 9, 1995.

THE COURT has _considered the motion, - rasponses and the
pertinént portions o? the raqord. iﬁoiuding affidavxts and
transcripts of the dépositions filed in the case, heard oral

© argument con the summary judgment motion on ﬂarch;zs, 1995, held a

hearing on August 23, 1995 in order to determine the qualifications'

of Plaintiffs® experts on the causation issue, and being otherwise

fully advised in the prenises, it is

- ADJUDGED thit the motion for sumnary judgment is GRANTED. -

LEGAL STANDARD
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deposit;bhs, ansueis'to interrogatories and admissions dn-rile,
together with the affidavits, ir any, éhbu thaﬁ-tﬁere is no genﬁine
1ssue as to.any material tact and that the moving party is entitled

to a judgment as a matter of law.® Fed. R, Civ. P. 56(c)}. The
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party sééxing summary- judgment - bears the initial hufhen of 1
demonstratlng the absence of a genuine issue of mater1a1 fact.
Adickes v. S.H. Kress & Co., 198 U.S. 144, 157 {1970) 7

If the record presents tactual issues, the Court must not
decide them. Instead, tha cOurt nust deny the motion and proceed.
to trial. Environmantal Detense FUnd V. Marsh, 651 F.2d 983, 991
{5th Cir. 1981)., Summary judgment.may be inappropriate even where
the parties 'agree on the basic facts, ,b-x'xt t’iisagr"ee' about the
1nferénées that should be drawn from thése facts._Ligbting Fixture
& Elac. Supply Co. v.VCbntinental Ins. Co., 420 F;?d_1211. 1213
{5th cir. 1969)1_ Impossible Electronics. Techniques, Inc. v.
Wackenhut Proteétive:Systems, Inc., 669 é.éd_lozs, 1031 (5th cif.
1982). , | _

Tha . party opposinq a motion for sunmary judgment need not
respond to it with any affidavits or other. evidence unlese and
until the movant has properly supported the motion with sufficient
evidence. Only when that Hurden has been met by the movant does
the burden shiftato the non-novlng patty to demonstrate that there
is indeed a issue of tact that precludes summnry judgment. clark
V. Coats & c!ark Inc., 929 P.2d 604 (11ith cir. 1981} . The party
opgcsinqrthe motion may not simply rest upon mere allegations or

denials of the pleadlngs"the'non—noving party must eatahllsh the

essential elements of 1ts case on which it will bear the burdan of

prcof at trial. cu;otex corp. v, Catrett, 477 U.5. 317 (1986);

.Hatsushita-slec. Indus. Co. v. Zenith Radio Corp., 4715 U.S. 574

(1986). The nonmovant must present hote than a scintilla of



evidence in suppoit of the nonmovant's position. A jury sust be
able to,reasonaﬁly find for the nonmovant. Anqersoa'v. Liberty

Lobby, Inc., 477 U.S. 242, 254 (1986).

STATEMENT OF FACRS

blaihtiffs {Joséph Hoover and his wife; K;§) filed a prodhcté-
liability complaint against Defendants Bell Sports, Inc. (“Bell“)
and Ed Tucker Distributors, Inc, (“Tucker"). in Florida ciruuxt
Court. Thé case was removed to'Fadgral Court based upon diversity
jurisdiction. The ‘cowplaint alleges causes of action under Florida
-1aw for negliqence, strict liahility, breach of warranty and loss
of consorl:iuln. _

Plaintitt Joseph Hoover suftered injux;es on August 5, 1988,
vhen ha was attempting to ride a motorcycle undet a low overpass.
While under,the;ovgrpass, Plaintiff prematurely raised up and
struck his halmated head on the concrete understructure of the
overpass. As a result of hhe acci&ent Plaiﬁtitr sutfered spinal
cord 1njuries.  The motorcycle helmet in question was designed by
Defendant Belliand distributed by Defendant Tucker.

In support of their claxm, Plaintifts offer the testimony of
Dr. Charles 8enedict, a consultinq enqlneer, on the Lssue of both
design defect and - medical causatlon. . Dr. Benedict in his
deposition, states'that Plaintiff’s,injupies'uerezcaused when the -
"helﬁét "rotated a£out Mr. Hoover's head and 'karateed! him in the
‘c—a, -4 area." ‘(Benédict Dep. at 8.) .Dr. Benedict further‘alleﬁes
that it was a design dekect in the helmet that led to ?laintiff's

1Yol



injuries. - )
| Plaintirfs' expert, Dr. Benedict, is the soih owner of
Benedict Enginee:ing, which ehgages in acgid@nﬁ feconstructlon,
pr&ductrfailute analysis and produét design activity. Dﬁ. Benedict
is n;t 2 medical doctor, has no medlcal doctors or Imﬂically
“trained persons on'his stafeg, and did not consult any medical
doctors in reaching ‘nis oplnions. (Id. at 3-8, 31~32,) To
formulate his opinion, Dr. Benedict took photographs of the helmet,
reviewed the: complaint, and watched a videotape. of Plaintiff
rotiting the helmet backwafds on his head (Xd. at 4, 18, 28.) Or.
,Benedict did not perform any calculations to determine the amount
of force Plaintiff's neck sustained as a result of the alleged
inpact of ‘the helmet with,PIalntiff's neck. {Id. at 14, 15.)
Purtﬁefmére, Dr. Benedict took no physlcal measurements of
Plaintiff's head or the helmet. (}d.'at 27, 28.} )
Plalntiffs also offer the affidavit of Dr. Marc Levinson, a
physiatrist, on the issue 9f medical causation. In his affidavit,
or. Levinson states that Plaintift's 1n3uries are consistent with

S .
the hclme.t making contact with the cervical spine. (Levinson Aff.

at2) _ _
Defendants assert that for Plaintiffs to recover under any
-.theory alleged, they must present ocompetent and sqbstantial
evidéﬁce to prova that the alleged defeqt in the helmet was the
cause-in-fact of Plaintiff's iﬁjufies. Dafendanté argue that
_Pleintiffa have failed to offer any compatent medical testimony on

the issue of causatlon.
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. LEGAL ANALYSIS ' -
In order for Plaintiffs to recover under ‘anf theory of
liahility alleged, they must prove that the ‘alleged defect: or
negligence of Defendants was the factual cause of E}ai.ntirf's
injuries. 9gee City of Green Cove Springs v. Donaldson, 348 F. 2d
197, 200 (5th Cir. 1965); West v. Caterpillar Tractor Co., 336 So.
2d 80, 90 (Fla. 1S76); Stahl v. Metropolitan Dade County, 438 So.
24 14, 17 (Fla. 34 DCA 1983). Florida courts apply a "but for®
causation-in-fact t.est' that is, but for the defect or negligehca
of the defendant, plaintxfr's injury would not have occurred,
Stahl, 438. So. 2d at 17. .
7 citing Prosser, Law of Torts § 41 {4th I-:d 1971), the Florida
Supréma Court has found the plaintiff's burden in negligence
actions to be the folloﬁlng: '
[Plaintiff] must introduce evidence which atfords a
reasonable basis for the conclusion that it {s wmore
- 1ikely than not that the conduct of the defendant was a
substantial factor in bringing about the result. A mere
pussibility of such causation is not enough; and vhen the
- -matter wewains one of pure speculation or conjecture, or
. the ptdbabilities are at best.evenly balanced, it becomes
the duty of the court to direct a verdict for the
defendant. :

Goading v. University Hosp. Bldg., Inc., 445 Seo. 2d 1015, 1018
(Fla. 1984). Thus, Plaintiffs have the burden of showing that it
was more probable than not that Plaintiff’s injuries were mediecally
“caused by the alleged design defect of the helmet.

- Generally, expert testimony is- required to demonstrate 1ega.1

*

causation where thxs issue is beyond the cormon knowledge of
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laymen. W. Prosser, Tha Law of Torts § 241 (4th ed. 1971}; Greene
Vv. Flewelling, 366 So. 24 777, 780 (Fla. 24 DCA }979); The Court
recogniees that in certain eltuations nén;physicians are cenpeeent
to Eestify as to the medicalvcauee of an 1njuny.'aihus, for
exanple, a toxicologist is competent to testify aa to the cauSe andi
effect ot chemicals in an environment. See Hbrmes v. Ptizer, Inc.,
848 F.2d4 66, 69 n.15 (Sth Cir. 1988). The toxicologist in such a
situation has;the requisite knbwiedqe,-skill, experience, training
and education contemplated by Ru;e 702 of-therrederal Rules of
E@idenee; whieh governs the use ef expert tesﬁiuehy}
In ehe pgeeent_caSe, Plaintiffs rely on Dr. Charieshnenedict,
a consulting-eﬁqiﬁeer, to estaﬁlish that:tﬁe motofcyclerhelmet
involved was'defectively designed and that it was the medical cause
of Plaintiff's injuries. Defendant has challenged De. Benedici'e
qualifications,qn the medicel cause _issueAandfthe:ﬁelmet design
defect 1ssuee The Court deeé noe ;eaqh the issue of whether Dr..
Benedict can'testify, under;;he'guidelines-set torth in Daubert v..
Merrell Dow Pharmaceuticals Inc., ___:U.s. ___,-115 S.Ct. 2786
{1993), as ta the possible design derects in the helmet. Beceuse
_1t is undisputed that Dr. Benedict has - ahsolutely no knowledgeo
skill, experience, training or education in spinal coxd. or cervical
injeries, the Court tinds that Dr. Benedict is not qualitied to
testify as to the medical cause of Plaintiff‘s injury
"Although Plaintifts'contend that Dr. Benedict, through his
,deposition and atfidevit, Creates a gehuine issue of material fact

on the issue of causation, the Court disdqrees. Dr. Benedict may
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be an expert on helnet deslgn, geometry and kinematics, but Ehat is
an insufficient basis to establish the medical causa of Plaintiff's«
xn]urxes in this case. Plaintiffs note that Dr.,Benedict has been
previously retained as an expert regarding defective hélnets and
the injuries caused by them;' However, Dr. Benedict hinself barely
rememhers only two prev;ouﬁ helmet cases that he has worked on.
(Benedict Dep. at 18-20.) Hb:epver, the one case that Dr. Benedict
does remember involved a case where.the hglmet cane 6ff and thé
Plaintiff sutfered injuries when he fell on his head. (Id.} Thus,
Dr. Benedict's testimony in tﬁezpribr case hﬁd more to do with the
.defect;ve_desigh of the helmet rather tﬁan the ngdical-c;use of the
rplaintiff;s 1njur1eé. Hére,v because élaintiff suffered his
injurieg while still wearing fhe helmet, more evidence is necessary
to demonatrﬁte the acfualrmedicalfcause of Plaintiff'srinjury. fhe
Court is compglled to find that Orx. Benediétlis_not qualified to
téstify as to the medical causé of-Plaintiff‘s injury.

Plaintiffs cite to a vgrxety of cases for the propositlon that
in certain s;tuatxons non—physicians are coupetent to testify as
to :injury causation. Habecker v. mpper.loy Corp., 893 F.2d 49 (:Ird
cir. 1990); Hermes v. Pfizer, Inc., 848 F.2d 66 (5th cir. 1988);
Backes v. Valspar Corp., 783 F 2d 77 -(7th Cir. 1986); Dorsett v.
Amr.ican Isuzu Motors, 805 F. Bupp. 1212 (B.D. Pa. 1992). Initially,
it is’ noted that these cases are not bindinq upon this COurt

. Furthermore, each case: cited to by Plaintiffs are all
r_d.i.s_tirzgt:lisil'tal:».'l.e: from the instant?casg(
In Habecker, the plaintiff, a forklift operator, fell out of

-
-}
”
V]

4
e



the rorklift when it tipped over because it had no seat belts. The -
-plaintift was killed when the forkl:ft crushed hlm. Plalntitf's
expert had a master's degree in safety education and a doctorate in
human factors and product satety desiqn. The trial cnuni axcluded
the expertts testimony. The Circuit court reversed tinding tha
expert qualiried to testify as to the causal relat;anship between
the lack of seat belts and the plaintitt's in)u;y. Thus, the
expert in Habecker did not testify as to the actualrmedical cause
of the plaintiff's injury, werely that the lack of seat belts led
to . the plainﬁift’ falling out of éhe_ forklift anc-l'rther.eby heing
-crushed. o B

In Hermes, the Fifth circuit held thit,e licensed pharxmacist
is competent to testify as to the medical effect of a praescribed
antidepfessant, Sinequan. ' The Court found that the expert's
training, knewledg_e,. skill and expezience in the drug field made
the expert:'s testimony releva‘nt. However, in the instant case, Dr.
: Benedicﬁ lacks the knowlgdge, sﬁiil, training and education
necessary to tes!c:aty as to w‘hat was the cause of Plaintiff's
- cervical spine injuries.

- In Backes, the Seventh circuit held that a chemlst who worked
for the Environmental Frotection Agency was conpetent to testlfy as
to what may have caused a child's rheumatoid arthritis. The court
noted that the expert was not competent to diagnose a Case;ef

" rheunatoid arthriﬁis, dnly to éeatify as to the eause of the
,disease. In the present case, Dr. Benedict may be qualified to

testify as to why the helmet may be derective however, that does
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not make him conpetent to testify as to whether the helmet: adhually
‘caused Plaintiff's spinal cord injurxes. '

Pinally, in porsett:, an expert in engmeerinq and ocoupant
crash protection was allowed to testify that the Rlaintiff‘s
injuriee'were caused by her ﬁead coning into contact with'tﬁe roof
of the eaf which had rolled eVer. The cou:é note&‘that an "engineer
could net-testify as tq'whetherfa seatbelt eysten was safe withoue
knowing‘vhatfinjurias-would‘reeult if the seatbalt system were
used." Dorsett, 805 F. Supp. at 1226. The Court went on to note
-that in order to establish a prima facie case, the plaintiff had
the burden of.showing what injuries ehe would nave sefgered hed an
alternative, safer seatbelt design been used. It is clear that in -
the instant case;'Plaiptiffs have offered ahselutely no evidence as
to what injuries Plaiﬁtiff would have suffered had a differént
7 helmet been esed. _Aceordinqu, Plaintiff has failed to establish
a prima racie case. . | |
. In the present case, Plaintiff was waaring his helmet when he
hit his head on tbe underpass. Plaintiffs offer Dr.,Benediat'
testimony for (:he proposltion that the helmet :.tself caused
Plelntiff!s injury, not the striking of the underpass with
?iaintiff’srhead. Thus, the issue presented is whether the helmst
helped prevent further potential injuries or whether the helmet
- actually caused Plaintiff's injuries. To resolve this, Plaintiffs
‘must provide the Court with expertitestimony as to the actual cause
.ot his injury. However, to support his contention that the helmet

vas the medical cause of Plalntlft's lnjurles, Dr. Benedict nerely
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looked at photographs of the helwet and a videotape of -Pl':aintiff
rotating the heimét on his head. If the c:mrt were te accept Dr.
Benedict's testimony, the Court would be findinq ‘that any accident
1nvolving the subject type helmet resulting in an injurn.to the c-
3, €C-4 area of the spxne was the result of the alleqed negligent
‘design. In fact, Dr. Benedict‘s deposition and affidavit do not
supporﬁ this conténtion. Ths steps taken by Dr. Benedict 1n
reaching his conclusicn are 1nadequate to help the trzer of fact
determine whether the subject helmet helped prevent potential
injuries or instead was the actual'cause of those injuries{ Thus,
- the court f).nds that Dr. Benedict is not qualified to testify as to
the nedical cauge . of Plaint.l.ff ! in3uries and excludes his
testimony under Federal Rules of Evidence 702 and 403.
. In addition to Dr. Benedict, Plalntiffs also offer the
-a_ffldav;t:_ of Dr-. Marc' Levinson, a physiatrist, ~on the issua of
medical causation.’ Dr. Levmson states that he has “revlewed ur.
Hoaver's hosplta]. chart and medical records along with the
depositions of Charlea E. Benedxct, Fh. D, and Robert A. Hendelsohn,
M.D." and that’ the injuries sufrered by Plamtxff are “consistent
with' a hypere.xtension injury caused in whole or in part by the
'rot:ation of the helmet coming 1nto contact with the cervxcal spine
und 1njuring the sp:lnal cord.® (Lavinson Att. at 2.) '
However, iv is_clear from the pleadings .that Dr. Levi.nsotﬁ_l, who -
- is -'liated‘ . as a’ witness on the pretﬂal stipulation, is an
_afterthought on the issue of ‘medical causation. Plaintiffs?t
pieadings in opposition :to Defendant‘é -V!:omtion; for Summary Judgment

10
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focus alwost exclusively on the testimony of Dr. Benedict, not Or.
'LeVInsoq. As to Dr. Levinson, Plaintiffs merely Qtatg that they
intepa' to call him “to testify fegardiﬁg the cause of Plaintiff's
inju%iesf“ (Plﬁ.' Mem. Reép,-Suﬁm. J. at 8.) Thidvis wholly
inSurficignt to create a genuine issue of material fact. br.
ievinson is Plaintiff's phy?lcal?therapist. : His Xnowledge is
roqted'in physical therapy and rehabilitation. The Court daes_nog
dispute that Dr. Léyinson‘is in éxpert on physiatry. However, Dr.
Levinson's methodology in reaching his'opinions as to the cause of
Plalntiff's injury does not ‘meet the requirements ot Daubert.
_ Daubert requ1res "a preliminary asaessment of whether the
ﬂreasoning or methodology underlying tha tastimony is scientifically
valid and of whether that reasoning or méthodoloqy properly can be.
applied to the facts:of this case.™ Daubert, 113 s5.Ct. at 2796.
It is nnd:.sputed that Dr. Levinson marely reviewed the depositions
of Charles E. Benedict and Robert A. Hendelsohn alonq with Mr.
Hoover's hospital chart and medical‘tecords. Dr. Levinson has never
concluded that Plainttff's 1n3ury ware caused by the helmet 1n
question, In - !act, br. Levinson - strongest stntement in that
regard -ia werely that it was possible that the helmet caused
Plaintiff's injury. |

Most important, howaver, is the.féct that-nr. Le#ins@n'hever
actually tried to determine the cause of Plaintiff's injury. As he
- testified at_the-hgaring:oh Augustrza, iﬁgé;‘nr. Levinson herely
.stated that he was-askgdrwhethgr or not in his opinion it was

possible that Plaintiff's injury was caused by the helmet. br.
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Levinsoh-teplied that it was "possible.” Yet, Dr. Levinson névéf
-eﬁen a#tempted to determine the actual cause of Plaintiff's injury.
Accordingly,ior. Levinsén's methodologyrin dete:ﬁining the meﬁical
cause of Plaintiff's injury is entirely insufficiemt to meet the
Daubert requirements and his testimony does not creata a genuine'
issue of material fact that would suppurt denying the motion for
su_mmary judgment. .

The cﬁurt notég that not all doctors can testify as to medical
causation. A do#tor testifying as. an expert still must be
e#perieneed,‘tfaiged, educated and knbwledgeab;e v1§hih th; field
an uhich'he is testifying. c&fistopéfsén V. azlied;sighal wap.,
-939 F. Zd 1106, 1112-13 (5th C1r._1991) {en hane), cert. denied, 50)
u.s. 912 (1992)._ Thus. for exauple, an otthopedic surgeon may not
be quallrled to testify on a neurological issue.

In the present case, Plaintiffs fail to set forth with
sufficient détail how Dr. Levinson is qualitieé to testify as to
the medical cause of Plalntitt's 1n3ury Plaintitts‘ sumnary one
sentence statement that Dr. Levinson will testify as to the cause
of Plaintiff’'s fnjury does not create a genuine .i.ssue of natarial
fact. In addition, the affidavit of Dr. Levinson, which was filed
it the last minute, also does not create a genuine issue of
'_material_tagt. Dr. Levinson states only that Plaintiff's injuries
are ggnsiﬁggnt with a hyperextension injury caused by the.rOtation
'of-the helmet coﬁing into contaét with the cervical spine. Dr.
,Leyinson's statement merely raises the possibility that Plaintiff's

injury was caused by the helmet coming into contact with the
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_cervic#l'épine. This possibility is insufficient to withstand a
notion for.suymary judgment. See Gooding. 445 So. 2d at 1018.
Plaintiff must shov that the injury more likely tﬁan_hot was caused
by fhe negligéncevof Defendants 6: the'detect of the helmet. Id.
@F 1020. -The affidavit of Dr. Levinson fails to do this. ; _
Moreover, Dr. Lev1nson s affidavit merely contains conclusory
allegations without specxfic facts in support - thereof. The
Eleventh circuit has held that "cdnciusory.allegations.without
speciftic supporting facts have no proh&éiva value® and thﬁt "a
party may not _a\_roid sumhary judgmeni:' by tiling an affjdavit
. containing such concluﬁory_alleqatiéﬁs.- Evers. V. Ganeral Motbrs
Corp., 770 F.2d 984, 986 (llth Cir. 1985};:see also Avirgan v.
Hull, 932 F.2d 1572, 1577 (11th Cir. 1991), cert. denied, $02 U.S.
1048 (91%2). In the instant case, the whole of Dr. Levinson's
affidavit is conclusory and does not create a genuine issue of

‘material fact.

- CONCLUSION
Because P1:intiffs have failed to offer conmpetent evidence as
to the nedical'causation of Plaintiff's injury, and the effect of
that under -Florida law on the balance of Plaintiffs' claims, 1t is
ADJUDGED Detendants' Motion for Summary Judgment is GRANTED as

to all counts.

. ‘'of August, 1995.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

Case No. 92-8721-CIV~MORENO

JOSEPH TUEYELL HOOVER and KAY F. :

HOOVER, “
Plaintifrs, ‘

vs.

BELL SPORTS, INC., a foreign

corporation a/k/a BELL HELMETS, INC.

and ED TUCKER DISTRIBUTORS, INC., a
foraign corporation,

Dafendants.

FINAL JUDGMENT -
Pursuant to Ped. R, Civ. P. 58 and the Court's order Granting
‘Deféndant's Motion for Summary Judgnent, it is ‘
ADJUDGED that Jjudgment is entered in favor ot Defendants, BELL
SPORTS, INC., a forelgn corporation a/k/a BELL HEIMETS, INC. and ED
TUCKER DISTRIBUTORS, INC., a foreign corporation and agalinst
' Plaintife, JOSEP}} TUEYELL. HOOVER and KAY F. HOOVER. The case,
namely the entfrggéomplaint, is dismissed with prejudice. Further,
it is | o
ADJUDGED that any pending motions are DENIED as moot. 6&‘
DONE AND ORDERED in Chambers at Hiami Florida thxs¢’2L1

day 9: August, 1995,

- copies provided:
bavid E. French, Esq. -
R. Benjamine Reid, Esq.
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IN THE CIRCUIT COURT OF THE NINETEENTH JUDICIAL CIRCUIT
IN AND FOR MARTIN COUNTY, FLORIDA

JACQUELINE MINNIS, CASE NO. 06-452-CA

JUDGE METZGER
Plaintiff, .

V.

FORD MOTOR COMPANY, a

foreign corporation doing business

in the State of Florida, and

ADVANTAGE FORT OF STUART, INC,, a
Florida corporation,

Defendants.
/

ORDER ON DEFENDANTS’ MOTION TO EXCLUDE CERTAIN
TESTIMONY OF PLAINTIFF'S EXPERT. DR. CHARLES BENEDICT

THIS CAUSE came on before the Court on the Defendants’ Motion to
Exclude Certain Testimony of Plaintiff’s Expert, Dr. Charles Benedict (the
““Motion”), and the Court having considered the Motion and record, having heard
argument of counsel and being otherwise fully advised in the premises, finds and
concludes as follows:
This action arises out of a motor véhicle accident which occurred on or
about July 26, 2004 on Interstate 95 (the “Accident”) wherein Plaintiff alleges a
phantom vehicle cut her off, causing her to lose control of her 1999 Ford Explorer
(the “Vehicle”). After losing control of the Vehicle, Plaintiff alleges that the

Vehicle ultimately made contact with a “jersey barrier” resulting in that the




Vehicle rolling over. Plaintiff was ejected from the Vehicle during the course of
the Accident and sustained injuries. Plaintiff alleges that she was wearing her
seatbelt at the time of the Accident; Ford Motor Company and Advantage Ford of
Stuart, ‘Inc. (“Ford”) disagrees. Furthermore, Plaintiff alleges that the driver’s side
door of the Vehicle became unlatched during the course of the Accident; Ford -
disagrees.

Plaintiff has alleged that the Vehicle had two design defects which caused
injuries to Plaintiff during the course of the Accident. The first design defect
alleged by Plaintiff is that the Vehicle’s door was defective, as it opened during the
Accident. Plaintiff also alleges that due to the Vehicle’s defectively designed
seatbelt, the seatbelt worn by Plaintiff during the Accident became inertially
unlatched. To support the foregoing design defect allegations, Plaintiff has
retained expert Dr. Charles Benedict. Ford challenges Dr. Benedict's expert
opinions regarding the alleged design defects associated with the Vehicle on the
basis of Frye v. United States, 293 F. 1013 (D.C. Cir. 1923) and/or 90.702-.705,
Florida Statutes;

Florida courts adhere to the general acceptance standard set forth within
Frye when evaluating opinions which a party asserts are based upon novel science.
See Castillo v. E.I. Du Pont De Nemours &Co., 854 S0.2d 1264 (Fla. 2003); Brim

v. State, 695 So0.2d 268 (Fla. 1997). The Frye test ensures that “the jury will not be




misled by experimental scientific methods which may ultimately prove to be
unsound.” Flanagan v. State, 625 S0.2d 827 (Fla. 1993). General acceptance is an
evaiuation of the quality and quantity of the evidence supporting the technique. Id.
At 272. “[Tlhe burden is on the proponent of the evidence to prove the general
acceptance of both the underlying scientific principle and the testing procedures
used to apply that principle to the facts of the case at hand.” Ramirez v. State, 651
So.2d 1164, 1168 (Fla. 1995). “A bald assertion by the expert that his deduction is
premised upon well-recognized scientific principles is inadequate to establish its
admissibility if the witness’ application of these principles is untested and lacks
indicia of acceptability.” Ramirez v. State, 810 So.2d 836, 844 (Fla. 2001).
General acceptance must be established by a preponderénce of evidence, See
Ramirez, 651 So.2d at 1168. To determine general acceptance, courts examine
expert testimony, scientific and legal writings, judicial opinions, and consider
whether the expert has published or submitted his/her studies for peer review and
whether the opinions were formulated by the expert solely for the purpose of
litigation. See Hadden v. State, 609 S0.2d 573 (Fla. 1997).

Evidence not subject to a Frye analysis must still be deemed reliable.. See
State v. Meador, 674 So.2d 826, 835 (Fla. 4" DCA 1996). To be admissible, an
expert’s opinion must be based upon valid underlying data which has a proper

factual basis. Carnival Corp. v. Stowers, 834 So.2d 386 (Fla. 3d DCA 2003); Brito




v. County of Palm Beach, 753 S0.2d 109 (Fla. 4" DCA 1998). An expert cannot
just assume facts which form the basis of his opinion. /d. Furthermore, an
expert’s opinion must not be based upon speculation or conjecture. “[T]he
judgment of an expert must be more than a guess.” Husky Indus., v. Black, 434
So.2d 988 (Fla. 4™ DCA 1983).

As to Plaintiff’s expert’s opinion that the Vehicle dodr was defective,
resulting in it opening during the course of the Accident, when asked at deposition
what particular defect in the door led to its failing in the Accident, Dr. Benedict
responded, “I haven’t been able to‘do any testing on the door handle relative to
why it came open. I know it just came open, and it shouldn’t have.” (See Dr.
Benedict’s deposition testimony pg. 12, lines 8-12.) Dr. Benedict was also asked
the question “[sJo you are not prepared to testify...that there is any pﬁrticular
defect in the door that caused it to come open; is that fair?” His response was
“[n]ot at this point; but there had to be or it would not have come open.” (See Dr.
Benedict’s deposition testimony pg. 12, lines 14-18.) At the hearing on the
Motion, Plaintiff’s counsel handed the Court a 21 page affidavit executed by Dr.
Benedict dated March 10, 2010 (the “Affidavit™). Attached to the Affidavit was a
disc containing an appendix of material. The Affidavit contains statements by Dr.
Benedict which Plaintiff’s counsel espouses meet the burden imposed upon his

client regarding the foundation of Dr. Benedict’s defect related opinions in this




matter, The Affidavit, however, does not address Dr. Benedict’s very clear
position at the time of his deposition that he had not been able to test the door
handle in question “relative to why it came open” and as such, he was not able to
state why the door came open. Dr. Benedict points out on page 7 of the Afﬂdavit
that he testified on page 25 of his deposition that “the component defect that
allowed the left front doof to open during the subject collision” was “the door
handle return spring” which was “not strong enough to prevent the door from
opening given the dynamics of this accident.” However, when one looks to page
25 of Dr. Benedict’s deposition testimony he again states “I haven’t done any
testing, so I’'m not prepared to say exactly what it is.” Dr. Benedict goes on to note
on page 28 of his deposition “I need to do some testing on the door handle.”
Continuing on page 28 of Dr. Benedict’s deposition, he was asked “[s]o your
opinion regarding the door and its opening and any defect it may have is not
finalized as we sit here today?” Dr. Benedict responds “[r]elative to what the
defect is, that’s correct; and the exact reason why it came open, other than the fact
that I know it came open.” For Dr. Benedict to come forward, via the Affidavit,
and acknowledge that he still has not tested the subject door, but state in a
conclusory fashion that he now has an opinion regarding a specific defect in the
door of the Vehicle which caused such door to open during the Accident “based

upon the physical evidence, the dynamics of the collision, my education and more




than 37 years of professional experience”, contradicts his deposition testimony that
he indeed needed to perform testing and furthermore, does not establish that his
opinion, regarding the Vehicle door design defect is based upon valid underlying
data which has a proper factual basis. In light of the foregoing, Dr. Benedict’s
opinion that the Vehicle had a design defect which caused the driver’s side door to
open during the course of the Accident, is unreliable and not admissible under
§§90.702-705, Florida Statutes.

Regarding Plaintiff’s expert opinion that the Vehicle’s defectively designed
seatbelt became inertially unlatched during the course of the Accident, the Court
first will address whether the theory of “inertial unlatching” has been generally
accepted in the scientific community. Again when making a general acceptance
determination, this Court may examine expert testimony, scientific and legal
‘writings, judicial opinions and whether the expert has submitted his study for peer
review or whether his opinions were formulated solely for litigation purposes.
Hadden v. State, 609 S0.2d 573 (Fla. 1997). Ford provided the Court with a
National Highway Tfansportation Safety Administration (“NHTSA™) Notice of
Denial of Petition, 57 FR 55298-01 (“Denial of Petition”). NHTSA is the agency
charged with ensuring motor vehicle safety. 49 U.S.C.A. §105. Within the Denial
of Petition, it is noted that the Institute for Injury Reduction (“IIR™), petitioned

NHTSA to conduct a defect investigation of safety belts which can become




uniatched due to inertial unlatching, NHTSA notes that to address IRR’s
allegations contained within their petition, NHTSA obtained, analyzed and
reviewed all available information and data regarding safety belt inertial
unlatching. Lab tests were conducted to, among other things, determine if inertial
unlatching would occur in the “real-world crash environment.” The laboratory
testing performed by NHTSA as a result of the IRR petition defined the
engineering characteristics that could cause inertial unlatching. However, NHTSA
found that the foregoing testing demonstrated .that the engineering characteristics
that may cause inertial unlatching in a lab are not present in “real-world crashes.”
NHTSA concluded that there was no evidence of a safety related defect trend
associated with inertial unlatching of safety belts. In addition to the Denial
Petition, Ford also directs the Court to the case of General Motors Corp., v.
Porritt, 891 S0.2d 1056 (Fla. 2d DCA 2004). The foregoing case concerns the
same Dr. Benedict involved in this case. Dr. Benedict’s opinion in the General
Motors case was that the plaintiff was injured due to either a manufacturing or
design defect in the seatbelt buckle situated in the 1995 Chevrolet S-10 pickup,
which defect caused “inertial unlatching”. In support of his inertial unlatching
theory in the General Motors case, Dr Benedict relied upon tests that he himself
performed. Id. During such tests, Dr. Benedict did not “measure the forces

exerted on the buckle”, “nor did he attach webbing to the seatbelt”. Jd. General




Motors argued that Dr. Benedict’s tests “were not generally accepted in the
scientific community under Frye” and “did not replicate real world conditions”; the
court agreed. Id. In this case a similar scenario is presented; Dr. Benedict opines
that a design defect in the Vehicle seatbelt buckle resulted in inertial unlatching,
with such bpinion being based, at least in part, upon tests that he performed for a
different litigated case (versus for a study to be published in a peer reviewed
publication), involving not an Explorer like the Vehicle, but an Expedition, with
testing being done on a buckle without attached webbing and without utilizing the
orientation associated with the Ford Explorer seatbelt assembly. Plaintiff, who
bears the burden concerning this Motion, has failed to prove, by a preponderance
of the evidence, that the scientific or engineering community has generally
accepted the concept of inertial release of seatbelts in real world accidents.
Furthermore, Plaintiff has failed to meet her burden under Frye that the testing
utilized by Dr. Benedict to opine that inertial unlatching occurred (such testing is
referred to as “Drop Testing”), is in fact testing that is generally accepted in the
relevant scientific community to establish inertial unlatching of seatbelt buckles in
actual automobile accidents. Setting aside the foregoing, it is also clear to this
Court that the Drop Tests -were not performed taking into account the actual
conditions associated with the Accident. For example, the Drop Tests were

conducted: (a) with a seatbelt buckle assembly used in a Ford Expedition and not




with the assembly type used in the Vehicle; (b) with a modification of the actual
design of the seatbelt buckle mounting assembly contained within the Ford
Expedition, which is not substantially similar to the mounting assembly in either
the Ford Expedition or Explorer; (c) without webbing tension; and (d} without
buckle assembly orientation similar to the Accident. The conditions utilized to
conduct the Drop Tests were not “substantially similar” to the conditions involved
in the Accident and therefore, should not be admitted or uéed to form the basis of
Dr. Benedict’s opinion that the seatbelt within the Vehicle inertially unlatched
during the Accident. “In many instances, a slight change in the conditions under
which the experiment is made will so distort the result as to wholly destroy its
value as evidence, and make it harmful, rather than helpful.” Martén v. Hardwick
Stove Co., 138 So0.2d 807 (Fla. 2d DCA 1961) (quoting Hisler v. State, 52 Fla, 30,
42 So. 692, 695 (1906); see Lytle v. Ford Motor Co., 696 N.E.2d 465 (Ind. Ct.
App. 1998) (excluding similar tests seeking to demonstrate inertial unlatch because
they ignored web tension). Itis instruptive to this Court that in the Lytle case, the
court found that an inertial unlatch test that did not account for web tension was
scientifically unreliable inasmuch as web tension “is the very factor that has been
shown to prevent a seatbelt from inertially releasing during real world accidents.”

Id. The Lytle court further went on to note that it was undisputed that web tension




which exists in actual accidents significantly increases the amount of force that can
be applied to a seatbelt before it can inertially unlatch. /d.

Despite the above findings, the Court wishés to aiso address the
methodology used by Dr. Benedict to calculate the “acceleration forces” he
believes were transmitted through the seatbelt buckle within the Vehicle during the
course of the Accident. Specifically, Dr. Benedict assumed that the front of the
Vehicle ramped up the 2.7 ft. high jersey barrier in 25 milliseconds. Using the
foregoing figures, Dr. Benedict then calculated that the front of the Vehicle
encountered 268g’s and inasmuch as the seatbelts were anchored to the floor pan in
the middle of the Vehicle, he further assumed that the forces would have travelled
half that distance in the same time. Using the foregoing methodology, Dr.
Benedict calculated that the acceleration in the area of the at-issue buckle, during
the Accident, amounted td 134g’s. Principles associated with vehicle dynamics are
well documented in published technical literature. Ford presented this Court with
published literature documenting testing that had been performed wherein vehicles
were dropped from varying heights, to determine the acceleration forces
experienced at different locations on a vehicle. These studies,-whic_h were
performed on Ford Explorers, show that force accelerations experienced by a
vehicle’s chassis and floor pan are signiﬁ;:antly attenuated as they are transmitted

through the vehicle. Dr. Benedict did not take into consideration the foregoing



published literature regarding the Ford Explorer reflecting significant attenuation
‘of accelerations. Additionally, Dr. Benedict used an “amplification factor” to
increase the 134g’s acceleration factor to 145g’s (it should be noted that Dr,
Benedict testified that 145g’s would be needed, per his Drop Tests, to inertially
unlatch the Vehicle’s seatbelt during the Accident). Dr. Benedict admits that he
did not base his “amplification factor” opinion on testing of the buckle in question.
Therefore, the Plaintiff failed to sustain her burden that that the methodology
utilized by Dr. Benedict to calculate the “acceleration forces™ transmitted to the
seatbelt in question during the course of the Accident is a methodology generally
accepted within the scientific community.
Based upon the foregoing findings and conclusions, it is hereby ORDERED
AND ADJUDGED that the Defendants” Motion to Exclude Certain Testimony of
Plaintiff’s Expert, Dr. Charlie Benedict, be and the same is hereby GRANTED.

DONE AND ORDERED in Chambers, in Stuart, Martm County, F londa
this 24™ day of March, 2010.
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