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STATEMENT OF THE ISSUES 

I. 

WHETHER THE MISSISSIPPI STATE TAX 
COMMISSION WAS ENTITLED TO DEFERENCE IN 
THIS CASE. 

II. 

WHETHER THE THREE (3) YEAR STATUTE OF 
LIMITATIONS PROMULGATED BY MISS. CODE 
ANN § 27-7-49(3) BARRED THE ASSESSMENT OF 
STATE TAX BY THE MISSISSIPPI STATE TAX 
COMMISSION. 

III. 

WHETHER THE LOWER COURT ERRED IN 
GRANTING SUMMARY JUDGMENT IN FAVOR OF 
THE MISSISSIPPI STATE TAX COMMISSION. 

STATEMENT OF THE CASE 

The issue presented is a matter of first impression in Mississippi. In 2004, A.D. 

and Ruth Buffington settled a tax matter with the IRS which raised their federal tax 

liability for the year 2001. Per Miss. Code Ann. § 27-7-49(3), the Mississippi State 

Tax Commission is allowed a period of three (3) years to assess additional state tax 

after the IRS "disposes of' a federal matter which increases a resident's federal tax 

liability. This case addresses the judicial interpretation of Miss. Code Ann. § 27-7-
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49(3). 

The parties hereto differ as to the proper interpretation of "disposed of' as 

contemplated by the statute. AD. and Ruth Buffington (hereinafter "the Buffingtons") 

assert the federal tax liability was disposed of on March 23, 2004, which represents 

the date the Buffingtons and the IRS executed a written settlement agreement l with the 

IRS. The Mississippi State Tax Commission (hereinafter "MSTC") asserts the federal 

tax liability was disposed of on July 7, 2004, the date the MSTC received the 

transcript from the IRS which provides information concerning the settlement 

agreement. The MSTC mailed its initial letter of assessment to the Buffingtons on 

June 22,2007. If the Buffingtons' interpretation stands, the statute had expired upon 

assessment; if the MSTC's interpretation stands, assessment occurred just barely 

within the three year statute oflimitations. The lower court, deferring to state agency 

interpretation, ruled in favor of the MSTC. Aggrieved by the decision of the lower 

court, the Buffingtons respectfully request this Court to render its opinion as to 

whether deference is due the state agency, as well as the proper interpretation of the 

statute at hand. 

I Full payment was made to the IRS pursuant to the settlement agreement on April 2, 
2004. 
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PROCEDURAL HISTORY AND FACTS 

On March 23, 2004, the Buffingtons reached a settlement with the IRS 

regarding additional tax liability assessed by the federal government for tax year 200 1. 

As evidence of such settlement, A.D. Buffington and Sharon Gatlin, as IRS 

representative, executed Form 4549 entitled Income Tax Examination Changes. (R.E. 

1; R.9-16f Full payment was made by the Buffingtons to the IRS on April 2, 2004. 

( R.E. 2; R.17 -18). On June 24, 2004, the IRS mailed Form 3210 to the MSTC which 

supplied the MSTC with information regarding the Buffingtons' settlement with the 

IRS. The MSTC signed receipt of Form 3210 on July 7,2004. On June 22, 2007, the 

MSTC assessed additional state income tax on the Buffingtons in the amount of 

$37,999.00. (R.E. 3; R.19-20) 

By correspondence, Ms. Beth B. Burgess, CPA, responded to the Mississippi 

State Tax Commission on behalf ofthe Buffingtons, stating that the assessment falls 

outside the three year statute oflimitations allowed by Miss. Code Ann. §27-7-49 

(1972). (R.E. 4; R. 21). The Buffingtons received a second notice of assessment from 

the MSTC dated September 27,2007 (R.E. 5; R. 22), a third notice of assessment on 

October 29, 2007 ( R.E. 6; R. 23), and subsequently retained counsel to appeal this 

2. After diligent search and inquiry, the taxpayers were unable to locate the signature 
page of Fonn 4549; however, the date of execution is not in dispute. 
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matter as provided by Miss. Code Ann. § 27-77-5 (1972). 

By letter dated October 25, 2007, the Buffingtons, by and through counsel, 

requested a hearing before the State Tax Commission Review Board. The hearing 

took place at the offices of the State Tax Commission on February 26, 200S. On 

March IS, 200S, the State Tax Commission Board of Review issued Order No. SSl4 

which upheld and affirmed the assessment of tax liability by the State Tax 

Commission. (R.E. 7; R. 24). 

The Buffingtons, pursuant to Miss. Code Ann. § 27-77-5 (1972), filed a timely 

appeal of Review Board Order No. SSI4. A hearing was granted by the State Tax 

Commission which took place on July 23, 200S. The Commission subsequently 

entered an Order upholding the Order of the Review Board and affirming the 

assessment of tax. (R.E. S; R. 26). 

Pursuant to Miss. Code Ann. §27-77-7 (1972), having exhausted all 

administrative remedies available to them, on September IS, 200S the Buffingtons 

filed their Petition for Appeal of Mississippi State Tax Commission Order in the 

Chancery Court of Hinds County. (R.E. 9; R.l) In accordance with statutory 

requirements, prior to filing their Petition in the Chancery Court, the Buffingtons 

submitted full payment in the amount of tax liability assessed plus interest assessed 

to date. ( R.E. 10; R. 33). There being no disputed fact in this case, the MSTC filed 
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their Motion for Summary Judgment on June 12, 2009 (R.E. 11; R. 56), and the 

Buffingtons filed their Response to MSTC's Motion for Summary Judgment and 

Counter-Motion for Summary Judgment on July 9, 2009. ( R.E. 12; R. 88). The 

parties presented oral argument on July 28, 2009, and by Order dated September 15, 

2009, the Chancery Court ruled in favor of the MSTC. (R.E. 13; R. 160). A final 

judgment was entered in this cause on September 29, 2009. (R.E. 14; R. 166). 

Aggrieved by the ruling of the lower court, the Buffingtons timely appealed to this 

Court for review. 

ARGUMENT 

I. 

THE MISSISSIPPI STATE TAX COMMISSION WAS 
NOT ENTITLED TO DEFERENCE IN THIS CASE. 

In its Order, the lower court acknowledged that the Buffingtons and the MSTC 

presented two feasible interpretations ofthe statute in question. However, it ruled in 

favor ofthe MSTC, relying heavily upon the principal that the interpretation by a state 

agency should be given great deference by the courts. As this Court is aware, 

deference is not always due. Mississippi Div. of Medicaid v. Mississippi Independent 

Pharmacies Assn., 2009 WL 3765525 (Miss.); Mississippi Methodist Hosp. v. 

Mississippi Div. of Medicaid, 2009 WL 3031184 (Miss.); Hinds County Sch. Dist. 
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Bd. ofTrs. v. R.B. ex rei. D.L.B., 10 So.3d 387 (Miss. 2008); Sierra Club v. Miss. 

Envtl. Quality Permit Bd., 943 So.2d 673 (Miss. 2006); Buelow v. Glidewell, 757 

So.2d 216 (Miss. 2000). 

The Supreme Court will reverse the decision of an administrative agency if the 

decision (1) was unsupported by substantial evidence, (2) was arbitrary and capricious, 

(3) was beyond the power of the administrative agency to make, or (4) violated the 

complaining party's statutory or constitutional right. Hinds County Sch. Dist. Bd. of 

Trs., 10 So.3d at 394-95, Mississippi State Tax Comm 'n v. Vicksburg Terminal, Inc., 

592 So.2d 959, 961 (Miss. 1991). The MSTC ruled that the matter was disposed of 

by the IRS on the date the information was received by the MSTC. Not only was this 

decision made arbitrarily and capriciously, it was also unsupported by substantial 

evidence. Further, since the MSTC's interpretation is "contrary to the best reading of 

the statute," no deference is due. Sierra Club, 943 So.2d at 679. 

The statute in question, in its entirety, reads as follows: 

1) Returns shall be examined by the commissioner or his duly authorized 
agents within three (3) years from the due date or the date the return was 
filed, whichever is later, and no determination of a tax overpayment or 
deficiency shall be made by the commissioner, and no suit shall be filed 
with respect to income within the period covered by such return, after the 
expiration of said three-year period, except as hereinafter provided. 

(2) When an examination of a return made under this article has been 
commenced, and the taxpayer notified thereof, either by certified mail or 
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personal delivery by an agent of the commissioner, within the three-year 
examination period provided in subsection (1) of this section, the 
determination of the correct tax liability may be made by the 
commissioner after the expiration of said three-year examination period, 
provided that said determination shall be made with reasonable 
promptness and diligence. 

(3) Where the reported taxable income of a taxpayer has been increased 
or decreased by the Internal Revenue Service, the three-year examination 
period provided in subsection (1) of this section shall not be applicable, 
insofar as the Mississippi income tax liability is affected by the specific 
changes made by said Internal Revenue Service. However, no additional 
assessment or no refund shall be made under the provisions of this 
article after three (3) years from the date the Internal Revenue Service 
disposes of the tax liability in question. (emphasis added). 

Miss Code Ann. § 27-7-49 (1972). 

As stated in the Order of the lower court, "'When reviewing orders of a state 

agency, the trial court and [the Supreme Court] are limited by the arbitrary and 

capricious standard.' Mississippi State Tax Comm 'n v. Mask, 667 So.2d 1313, 1314 

(Miss. 1995)." A careful review ofthe facts and circumstances in this case support the 

determination that the decision of the MSTC was in fact arbitrary and capricious. 

This Court must first consider the justification provided by the MSTC in 

upholding its assessment of additional tax following the Review Board hearing and 

Commission hearing. The Buffingtons initially appealed the assessment to the MSTC 

Review Board. After hearing oral argument from counsel for the Buffingtons as well 
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as counsel for the MSTC, the Review Board upheld the assessment of tax against the 

Buffingtons, supported only by the assertion that "[t]he receipt date has historically 

been the date applied by the income tax bureau." (R. 25) No additional justification 

was offered. 

The Buffingtons then appealed the Review Board decision to the State Tax 

Commission. Again, counsel presented oral and documentary evidence, and the 

Commission entered its Order stating "[t]he interpretation and application of Miss 

Code Ann. § 27-7-49 (1972) offered by the taxpayers is unworkable ... To suggest that 

the statute of limitations is controlled by a date that is unknown to the State Tax 

Commission would render the statute useless. (Emphasis added)" This statement is 

simply without merit. The statute is hardly rendered "useless" if the MSTC 

interpretation is not adopted; on the contrary, the very purpose of the statute is to 

impose a three year statute oflimitations. The intent ofthe Legislature in enacting a 

statute of limitations is to limit certain actions in the interest of equity to the parties 

as well as to the courts. 

Given the facts, the MSTC had plenty of time to assess additional tax within the 

three year statute, regardless of whether they knew the exact date of settlement, 

because they received the information from the federal government within four months 

of settlement, thereby providing them with well over two years to assess. As the facts 
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reveal, the Buffingtons executed a settlement agreement with the IRS on March 23, 

2004, submitted full payment on April 2, 2004, the IRS promptly mailed the 

information to the MSTC on June 24, 2004, and the MSTC received the information 

from the federal government on July 7,2004, but failed to assess until June 22, 2007. 

The MSTC argues that the Buffingtons' interpretation is "unworkable" because in this 

case it does not "work" in their favor, not because it is contrary to the meaning or 

intent of the statute. Clearly, the MSTC arbitrarily and capriciously decided when 

the statute was to begin running and enforced their decision upon the Buffingtons to 

their detriment. In effect, the interpretation of the MSTC tolled the statute statute of 

limitations, retrospectively ensuring the assessment was timely made. Granting 

deference to this sort of "damage control" rulemaking is unjustified and unacceptable. 

This Court has previously examined the definitions of arbitrary and capricious 

in deciding whether deference is appropriate. Mississippi Div. of Medicaid, 2009 WL 

3765525 (Miss.) Beverly Enterprises v. Mississippi Div. of Medicaid, 808 So.2d 939, 

943 (Miss. 2002). In McGowan v. Miss. State Oil & Gas Bd., this Court offered the 

following definitions: 

"Arbitrary" means fixed or done capriciously or at pleasure. An act is 
arbitrary when it is done without adequately determining principal; not 
done according to reason or judgment, but depending upon the will 
alone, absolute in power, tyrannical, despotic, non-rational, implying 
either a lack of understanding of or a disregard for the fundamental 
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nature of things." 

"Capricious" means freakish, fickle, or arbitrary. An act is capricious 
when it is done without reason, in a whimsical manner, implying either 
a lack of understanding of or a disregard for the surrounding facts and 
settled controlling principles." 

McGowan v. Miss. State Oil & Gas Bd., 604 So.2d 312, 322 (Miss. 1992). 

After careful consideration ofthe facts and circumstances of this case in conjunction 

with the definitions of arbitrary and capricious accepted by this Court, it is apparent 

that many of the various facets listed above are applicable to the decision in question. 

As a small sampling, the decision was done at pleasure, depending upon the will 

alone, absolute in P9wer, tyrannical, done in a whimsical manner. Additional aspects 

of each definition may arguably apply, but in an effort to conserve the time of the 

Court, further argument is not necessary. This Court can clearly see that the decision 

ofthe MSTC meets the general definitions of arbitrary and capricious. Therefore, this 

Court should refuse to defer to the decision of the state agency and should consider 

this case on the merits. 

In addition to being arbitrary and capricious, the Buffingtons additionally assert 

the MSTC's decision was unsupported by substantial evidence, as required by this 

Court. Hinds County Sch. Dist. Bd. o/Trustees at 394. To date, no controlling or 

persuasive authority from this or other jurisdictions has been offered which supports 
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the MSTC's interpretation of when the IRS "disposed of' the federal matter. Instead, 

the Review Board and Commission merely cite historical application and claim that 

the date offered by the Buffingtons is "unworkable." The briefs submitted by counsel 

for the MSTC merely offer dictionary definitions in an attempt to bolster its 

interpretation. As the Court can see, there is no "substantial evidence" to be offered; 

therefore, deference is not proper. 

Finally, since the MSTC's interpretation of the statutory language was contrary 

to the best reading of the statute, deference is not mandated in this easel. Sierra Club 

at 679. Since an analysis ofthe "best reading ofthe statute" overlaps with the analysis 

of statutory interpretation, this issue will be fully addressed in the succeeding 

paragraphs of this brief. 

3 See also, Grant Center Hospital of Miss., Inc. v. Health Group of Jackson 
Miss., Inc., 528 So.2d 804, 808 (1988) in which this Court held '" ... this Court will not defer to 
an agency's interpretation ofthe statute when that interpretation is repugnant to the best reading 
thereof.' See Mississippi State Tax Commission v. Dyer Investment Co., Inc., 507 So.2d 1287, 
1289 (Miss. 1987); Universal Manufacturing Corp. v. Brady, 320 So.2d 784,786 (Miss. 
1975)." 
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II. 

THE FEDERAL MA TTER WAS "DISPOSED OF" ON 
THE DATE THE BUFFINGTONS SETTLED WITH 
THE IRS. THEREFORE, THE ASSESSMENT OF 
STATE TAX WAS BARRED BY MISS. CODE ANN 
§ 27-7-49(3) . 

A. STATUTORY INTERPRETATION: STANDARD OF REVIEW 

No Mississippi case law is available to lend guidance regarding when the 

federal tax liability is "disposed of' by the IRS as contemplated by Miss Code Ann. 

§ 27-7-49(3) (1972). Due to the ambiguity of the statute, it is the duty of the courts 

to consider the language of the statute as well as legislative intent to apply the most 

logical meaning to the statutory language. 

It is well settled that the standard of review for questions of law, including 

statutory interpretation, is de novo. Russell v. Performance Toyota, Inc., 826 So.2d 

719,721 (Miss. 2002); Donald v. Amoco Production Co., 735 So.2d 161, 165 (Miss. 

1999); Brown v. Dept. of Human Services, 806 So.2d 1004 (Miss. 2000). This 

Court's holding in Pope v. Brock, 912 So.2d 935 (Miss. 2005), is instructive with 

regard to statutory interpretation by the courts. Specifically, this Court addressed 

whether a statute of limitations had run with regard to the filing of a lawsuit, the 

determination of which hinged upon the Court's interpretation of the term "sixty (60) 

days from the service of the notice." Pope v. Brock, 912 So.2d at 936. As in this 
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case, neither party in Pope disputed the material facts surrounding the filing of the 

lawsuit. Rather, the parties disputed the lower court's application ofthe controlling 

statute. By unanimous opinion, the Court agreed, 

The question before us requires only that we interpret 
certain statutes which provide for the expiration of time for 
filing suit in this case. Our decision is not dependent on 
resolution of any factual dispute which should be submitted 
to a finder of fact. Therefore, the question before us is one 
oflaw, which we review de novo. 

Pope v. Brock, 912 So.2d at 936 (citing Sarris v. Smith, 782 So.2d 721, 723 (Miss. 

200 I)). This Court further stated "[0 Jur duty is to carefully review statutory language 

and apply its most reasonable interpretation and meaning to the facts of a particular 

case." Pope, 912 So.2d at 937. 

It is the duty of the Court to interpret statutory language when such language 

is ambiguous. Dupree v. Carroll, 967 S02d 27, 30 (Miss. 2007); see also Allred v. 

Yarborogh, 843 So.2d 727, 729 (Miss. 2003). This is the case here. This Court has 

found that when the parties differ as to interpretation of a statutory term, and the 

differing views results in the expiration or non-expiration of a statute of limitations, 

the statute in question is ambiguous4
• Pope at 936-937. The application of the 

4 "If the former interpretation prevails, Pope filed suit too late. But if the latter prevails, 
the suit was timely filed. Stated differently, Section 15-1-36(15) is ambiguous." 
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respective interpretations of the MSTC and Buffingtons results in the expiration or 

non-expiration of the statute of limitations in question; therefore, the statute is 

ambiguous and subject to interpretation by this Court. 

While the lower court did not address the specific issue of ambiguity, it stated 

"the interpretation proposed by the MSTC is not the only possible interpretation of the 

statute. This Court agrees with the Buffingtons that it is not patently unreasonable to 

interpret the language of the statute to find final disposition at the time that the 

settlement is reached and Form 4549 is executed." Therefore, the lower court 

provides further support that the statute in question is in fact ambiguous, and therefore 

subject to interpretation by this Court. 

B. INTERPRETATION OF "DISPOSED OF" 

Federal authority supports the Buffingtons' assertion that the matter at hand was 

finally "disposed of' on March 23, 2004, the date the IRS and the Buffingtons 

executed Form 4549 entitled Income Tax Examination Changes. This assertion is 

strongly supported by the Seventh Circuit Court of Appeals: 

A closing agreement is a written agreement between an individual and 
the Commissioner that settles or 'closes' an individual's liability for 
taxes during the period governed by the agreement. Matter of Avildsen 
Tools & Mach. Inc., 794 F.2d 1248, 1253 (7'h Cir. 1986). If the 
document is signed by an individual and accepted by the Commissioner, 
then it is final, conclusive, and binding upon both the taxpayer and the 
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IRS,for the purpose of the agreement is to terminate and dispose of tax 
controversies once and for all. United States v. National Steel Corp., 75 
F.3d 1146, 1150 (7'h Cir. 1996). (emphasis added). 

S & 0 Liquidating Partnership, 291 F.3d 454, 458 (7'h Cir. 2002). 

The definition of "closing agreement" has been interpreted broadly. In Bewkes 

v. United States, the United States District Court concluded that a Form 4549 which 

was signed by the taxpayer and a duly authorized representative of the IRS is a valid 

and enforceable settlement agreement, as explained by the Court: 

The settlement of disputed tax liabilities is governed generally by 26 
U.S.C. 7121 of the Internal Revenue Code, which authorizes the Service 
'to enter into an agreement in writing with any person relating to the 
liability of such person (or of the person or estate for whom he acts) in 
respect of any internal revenue tax for any taxable period.' Although 
Section 7121 of the Internal Revenue Code requires the settlement to be 
in writing, there is nothing in that provision that mandates the execution 
of the particular Form 906 Closing Agreement. Several courts have 
found a binding settlement agreement in the absence of a signed form 
906 Closing Agreement. Spires v. United States, 1995 U.S. Dist. LEXIS 
17301 (D. Ore. 1995). 

Bewkes v. United States, 2000 WL 220488 (S.D. Fla. 2000). See also Estate of Ray 

v. Commissioner, 112 F.3d 194 (5th Cir. 1997), upholding Form 870-L(AD) as a valid 

settlement agreement with regard to partnership items. 
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Section 7121 of the Internal Revenue Code, entitled "Closing Agreements," 

provides additional support for the assertion that the federal liability was "disposed 

of' upon the execution of the settlement agreement. Section 7121(a) does not limit 

the term "Closing Agreement" to Form 906, but rather offers a broader definition 

including any "agreement in writing." I.R.c. § 7121(a). Further,I.R.C § 7121(b) 

provides that the written agreement "shall be final and conclusive" and shall only be 

modified in the case of fraud, malfeasance, or misrepresentation of material fact. 

I.R.C. § 7121(b). Section 7121 provides, in full: 

§ 7121. Closing Agreements. 

(a) Authorization. The Secretary is authorized to enter into 
an agreement in writing with any person relating to the 
liability of such person (or of the person or estate for whom 
he acts) in respect of any internal revenue tax for any 
taxable period. (Emphasis added). 

(b) Finality. If such agreement is approved by the 
Secretary (within such time as may be stated in such 
agreement, or later agreed to) such agreement shall be final 
and conclusive, and, except upon a showing of fraud or 
malfeasance, or misrepresentation of material fact -

(1) the case shall not be reopened as to the matters 
agreed upon or the agreement modified by any 
officer, employee, or agent of the United States, and 

(2) in any suit, action, or proceeding, such agreement, 
or any determination, assessment, collection, 
payment, abatement, refund, or credit made in 
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accordance therewith, shall not be annulled, 
modified, set aside, or disregarded. 

By virtue of case law and statutory law, this Court should find that the interpretation 

of "disposed of' which is asserted by the Defendant is not only unsupported by law, 

it is also repugnant to the best reading of the statute. Grant Center Hospital of Miss., 

Inc. v. Health Group of Jackson Miss., Inc., 528 So.2d 804, 808 (1988). 

Black's Law Dictionary offers additional support to the Plaintiffs' assertion that 

the federal matter was "disposed of' as of the date of the settlement agreement. 

Black's Law defines "Disposition" as "[t]he final settlement of a matter. ... " The 

execution of Form 4549 clearly represents the "final settlement of a matter" as 

contemplated by this definition. Black's Law Dictionary, 471. Moreover, the 

definition of "Dispose of' includes "To exercise finally, in any manner, one's power 

of control over. .. to finish with ... to bargain away." Black's Law Dictionary, 471. Per 

I.R.C § 7121, the agreement is "final and conclusive" and shall not be modified 

except upon a showing of fraud, malfeasance, or misrepresentation of material fact. 

I.R.C. § 7I21. Given the strong language ofI.R.C. § 7121, it is clear that by executing 

Form 4549 the Plaintiffs "disposed of' the matter, as defined by Black's Law 

Dictionary, by "exercising [and thereby relinquishing their] power of control over" the 

tax controversy, such power being "bargained away," thereby "finishing" the matter. 
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Mirriam Webster dictionary is equally supportive of the Plaintiffs' interpretation 

of the statutory phrase, defining "dispose of' as "to deal with conclusively;" and by 

defining "dispose" as "to settle a matter finally." Both of these definitions bolster 

Plaintiffs assertion that the federal liability was disposed of on March 23,2004. 

c. LEGISLATIVE INTENT 

It is well settled that the "ultimate goal of this Court [in interpreting a statute] 

is to discern the legislative intent." Allred v. Yarborough, 843 So.2d 727 (Miss. 

2003)(quoting City of Natchez v. Sullivan, 612 SO.2d 1087, 1089 (Miss. 1992). In 

this case, the Commission as well as the lower court argued that the Legislature could 

not have intended that the statute begin to run before the MSTC receives Form 3210 

from the IRS. The Buffingtons disagree with the lower court's analysis oflegislative 

intent. 

The legislature intended that the statute impose a time limit on the ability of the 

state to assess tax as well as the ability of the taxpayer to claim a refund after a federal 

settlement. While there is no published legislative history on which to rely, common 

sense dictates that the Legislature intended that the statute begin on the date the 

taxpayer settles with the federal government. It is highly unlikely that the Legislature 

had actual knowledge of the internal procedures regarding the exchange of 

information between the MSTC and the federal government; therefore, it is equally 
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unlikely that the Legislature intended that the term "disposed of' should specifically 

apply to the date the IRS sent Form 3210 to the MSTC, or to the date Form 3210 was 

received. Had the Legislature intended that the statute begin to run upon the 

occurrence of such a specific and obscure event, it would have and should have clearly 

stated as much. Surely the Legislature, while deliberating the language of the statute, 

would have realized that the taxpayers who are subject to its terms would not be aware 

of Form 3210 or of the manner in which the federal and state governments exchange 

information after a federal settlement, and based on such realization, would have 

drafted language to that effect had it intended the statute begin on the occurrence of 

such event. 

In its Order, the Chancellor found the following: 

[T]he MSTC was first notified ofthe IRS disposition ofthe 
matter by the IRS Form 3210. Therefore, the interpretation 
proposed by the Buffingtons would render the MSTC 
unable to determine the exact date of disposition. 

Quoting the language of the Commission, the Chancellor found '" ... to suggest that the 

statute of limitations is controlled by a date that is unknown to the State Tax 

Commission would render the statute useless. Such a construction cannot be 

presumed to have been intended by the Legislature.'" This logic is flawed. Form 

3210 provides the MSTC with all of the information needed to assess, including the 
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exact date of disposition, and in this case, the information was provided within four 

months the date of settlement with the IRS. The MSTC then had plenty of time to 

assess within the three year statute oflimitations. The fact that the MSTC had to wait 

a few months before receiving the information hardly renders the statute useless. 

Rather, the purpose of the statute - to set boundaries within which the MSTC and 

taxpayers must act with regard to additional assessment and refund - remains intact 

regardless of which date the Court determines the statute began to run. The 

Buffingtons agree that the statutory language is in need of clarification, but to assert 

the statute is rendered useless, as opined by the MSTC and the lower court, is 

inaccurate. 
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III. 

THE LOWER COURT ERRED IN GRANTING 
SUMMARY JUDGMENT IN FAVOR OF THE 
MISSISSIPPI STATE TAX COMMISSION. 

The MSTC filed its Motion for Summary Judgment based upon the absence of 

disputed fact. While the Buffingtons concede that there is no genuine issue of material 

fact, MRCP 56 additionally requires that the moving party is entitled to ajudgment as 

a matter oflaw. Since the law is not settled on the interpretation ofthe statutory term 

in question, given the overwhelming weight of authority presented by the Buffingtons 

in the lower court, the MSTC was not entitled to judgment as a matter oflaw pursuant 

to MRCP 565
• Rather, summary judgment in favor ofthe Buffingtons was proper. 

CONCLUSION 

Based upon the forgoing, the Order of the lower court granting summary 

judgment in favor of the MSTC should properly be reversed, and the Buffingtons' 

Motion for Summary Judgment should be granted. 

5 The Comment to Rule 56 states the following: 'Thus, the motion for a summary 
judgment challenges the very existence or legal sufficiency of the claim or defense to which it is 
addressed; ill. effect, the moving party takes the position that he is entitled to prevail as a matter 
of law because his opponent has no valid claim for relief or defense to the action, as the case may 
be." Clearly, the Buffingtons offered substantial evidence in support of their claim for relief. 
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