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Like the defendant in Blake v. Clein, Appellee State Farm contends that the language in Brake
v. Speed is merely dicta, and “does not reasonably apply to the evidence in this case.” (See Appellee’—s
Brief, p. 20). This is not correct, and this Honorable Court has previously rejected an argument
identical to State Farm’s position. Clearly, the language cited in Jury Instruction P-3 is binding
Mississippi law and not dicta.

Finally, it cannot be overstated that the Appellee did not offer any expert witness testimony in
its case in chief to give the jury guidance on the apportionment of damages. Thus, most courts have
held that the defendant should not be permitted to escape liability in a meritorious action simply
because a jury cannot apportion damages. Stein, Jacob A., Stein on Personal Injury Damages § 11:15
(2009). Rather, as is the case in Mississippi, which is stated in Brake v. Speed, the defendant should
be held responsible for the entire loss when it failed to provide expert medical testimony showing
which of Valerie Miller’s injuries were pre-existing, and which injuries were caused on January 13,
2005.

CONCLUSION

In conclusion, the Appellant requests that this Honorable Court grant a J.N.O.V,, or in the

alternative, a new trial, or in the alternative, an additur. -
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