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IN THE SUPREME COURT OF THE STATE OF MISSISSIPPI

KENNETH W, KEYS APPELLANT
VS. NO. 2009-CA-1050
STATE OF MISSISSIPPI | | APPELLEE
BRIEF FOR THE APPELLEE
STATEMENT:OF THE CASE

KENNETH KEYS, a convicted murderer twice paroled, appeals from the denial of a post-
conviction motion styled “Motion to Mandate Parole Eligibility.” Keys claimed in the court below,
and argues on appeal as well, he “ . . . retain[ed] his pre-1995 parole eligibility on his 1987 life
sentence notwithstanding his post-1995 parole ineligibl_e five (5) year sentence” imposed after his
conviction in 2003 of simple assault on a police officer. (C.P. at 9)

Keys argues on appeal (1) the trial court erred when it ruled that Keys was ineligible for
parole on his life sentence and (2) the decision of the Court of Appeals relied upon to reach this
conclusion * . . . is an ex post facto law which affects sentences imposed prior to April 12, 2005.”
(Brief of Appellant at 4-5, 9}

The relief requested by Keysis a ruliﬁg .declaring he is eligible for parole or, perhaps more
appropriately stated, that he can again bé paroled on his life sentence, (Brief of Appellant at 10)

Even if Keys, despite his two revocations of parole previously granted, retains his parole



eligibility on his original life sentence, he cannot be paroled because Miss.Code Ann. §99-19-211is
an impediment to parole.

We respectfully submit the circuit judge did not abuse his judicial discretion in denying the
requested post-conviction relief.

STATEMENT OF FACTS

Nearly twenty-three (23) years agd, on or about February 6, 1987, Kenneth Keys entered a
plea of guilty to murder in the circuit court of Forrest County and was sentenced to life
imprisonment. All parties agree that because of the law in effect at that time, Keys was parole
eligible after serving ten (10) years on the life sentence.

On or about November 4, 1998, after serving eleven (11) years and nine (9) months, Keys
was released on parole. (C.P. at 14, 22)

This was Keys’s first parole.

Three and one-half (3 Y2} years later, on or about April 30, 2002, Keys’s parole, for reasons
not reflected by the record, was revoked, and he was returned to custody. (C.P. at 22)

This was Keys’s first revocatién of parole.

Four (4) months later, on or about Augusf 28,2002, Keys was again paroled. (C.P. at 16,22)

This was Keys's second parole. |

On December 14, 2002, while at liberty subsequent to his second parole, Keys committed
a new offense, viz,, simple assault on a police officer. (C.P. at 22) As a result of this new offense,
Keys’s parole was again revoked.

This was Keys’s second revocation of parole.

Keys was subsequently convicted on December 12, 2003, of simple assault ona police officer
and was sentenced to serve a term of five (5) yeafs in the custody of the Mississippi Department of
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Corrections (MDOC). This five (5) year sentence was imposed to run consecutively to his
previously imposed life sentence, (C.P. at 18-19, 20-21)

All parties agree that pursuant to Miss.Code Ann. §47-7-3, as amended in 1995, Keys’s
consecutive five (5) year sentence imposed for committihg a simple assault in 2002 was mandatory
in the sense that Keys was not parole eligible. (Brief of Appellant at 2; C.P. at 7, 11 5, 7)

On March 21, 2008, Keys filed in the Cifcuit Court of Forrest County, a well written post-
conviction pleading styled “Motion to Mandaté Parole Eligibility” . . . pursuant [to] the Mississippi

Uniform Post-Conviction Collateral Relief Act and Section 99-39-27 of the Mississippi Code of

lwed .. (CPoat6-11)
The State of Mississippi filed an equally impressive answer of response to Keys’s moﬁon on
April 29, 2008, and denied he was entitled to any relief. See appellee’s exhibit A, attached.
Following an evidentiary hearing and arguments taking place on May 19, 2009, Robert
Helfrich, Circuit Judge, denied the requested relief. In a two page order signed on May 27, 2009,

and entered on June 3, 2009, Judge Helfrich found as a fact and concluded as a matter of law that

“IpJursuant to MCA, §99-19-21 Keys cannot commence serving the fi[ v]e (5) year [parole ineligible]
sentence until the termination of the preceding life sentence” and that “ . . . the Mississippi

Department of Corrections has correctly determined Kenneth Keys to be ineligible for parole.” (C.P.

at 30-31; appellee’s exhibit B, attached)

Indenying relief, tﬁe circuit judge relied, at least in part, on Snow v. Johnson, 913 S0.2d 334
(Ct.App.Miss. 2005), which held, inter alia, that by virtue of Miss.Code Ann. §99-19-21, James
Snow, a post-conviction petitioner, was required to finish serving his non-mandatory sentences
before beginning service of his mandatory and parole ineligible sentences and, further, that an

administrative correction of prior misinterpretation of the parole laws did not violate the ex post



facto clause of the state or federal constitution. See appellee’s exhibit C, attached.

Keys disagrees with the conclusions of law reached by the circuit judge. He argues that
Judge Helfrich erred when he ruled the MDOC correctly determined that Keys was ineligible for
parole on his life sentence and likewise erred in concluding that Snow v. Johnson, supra, expressly
and correctly approved the department’s interpretation of the statutory laws.

SUMMARY OF THE ARGUMENT

Even if Keys retains his parole eligibility on his original life sentence, he cannot be paroled
because Miss.Code Ann. §99-19-21 is an impediment to parole.

*“The burden is upon [Keys] to prove by a preponderance of the evidence that he is entitled
to the requested post-conviction relief.” Bllbo v. State, 881 S0.2d 966, 968 (Y3) (Ci.App.Miss.
2004) citing Miss.Code Ann. §99-39- 23(7) (Rev.2000).

When reviewing the trial court’s decision to deny a petition for post-conviction relief, an

appellate court isturb the trial court’s factual findings unless they are found to be clearly

erroneous. Brown v, State, 731 So.2d 595, 598 (Y6) (Miss. 1999).

“However, wherequestions of law are raised the applicable standard of review is de novo,”
i.e., afresh or anew. /d

The State’s position oh the issues raised iﬁ Keys’s motion to mandate parole eligibility has
been succinetly set forth in the State’s “Response to Motion to Mandate Parole Eligibility” filed in
the trial court on April 29, 2008, by James M. Norris, senior staff attorney for the MDOC, and Jane
Mapp, Special Assistant Attorney General. See appellee’s exhibit A, attached. We defer to the
argument preseﬁted within the four corners of that response and respectfully decline to plow in great

detail that ground again here.

It is enough to say that de novo review of the conclusions of law reached by Judge Helfrich
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should result in a finding that (1) the trial court did not abuse its judicial discretion in finding that

Kenneth Keys was not eligible for parole on his life sentence and (2) the MDOC, by virtue of the
. I T T

rationale expressed in Snow v. Johnson, supra, 913 So.2d at 337-40 (19 11-14), has correctly

determined Keys to be ineligible for parole in the sense that he cannot be again paroled.

[ —

ARGUMENT

THE TRIAL JUDGE DID NOT ABUSE HIS
JUDICIAL DISCRETION IN DENYING POST-
CONVICTION RELIEF.

The MDOC has determined that Keys cannot be paroled on his original life sentence because

Keys is not parole eligible on his consecutive parole ineligible five (5) year sentence.

All parties agree the law in effect at the time of Keys’s guilty plea to murder and his

subsequent sentence to life imprisonment, required Keys to serve at least ten (10) years of a life

sentence before becoming parole eligible, Stated differently, Miss.Code Ann. §47-7-3 w)as not an

impediment to parole eligibility after service 6f ten (10) yearsl
Keys was, in fact, paroled, not once, but twice.
All parties also agree that pursuant to Miss.Code Ann. §47-7-3, as amended, Keys’s
consecutive, as opposed to concurrent:, ﬁve. (5) year sentence imposed after his conviction for

assaulting a police officer is@ﬁ the sense that it is not parole eligible. (Brief of Appellant

at2, C.P.at 7,9y 5, 7) Stated differently, Keys is not eligible for parole, and cannot be paroled, on

g —— T ————————

his five (5) year consecutive sentence.

Keys, nevertheless, claims that even though his consecutive five (5) year sentence is not
pardle eligible, he can still be paroled on his original life sentence.

We disagree.

Miss.Code Ann, §99-19-21(1) is an impediment to a third parole on Key’s original life




sentence. It reads, in its entirety, as follows:

(1) When a person is sentenced to imprisonment on two (2) or
more convictions, the imprisonment on the second, or each
subsequent conviction shall, in the discretion of the court, commence
either at the termination of the imprisonment for the preceding
conviction or run concurrently with the preceding conviction, .

— T

When an offender who is serving a parole eligible sentence subsequently receives a

consecutive mandatory or non-parole eligible sentence, he must complete the term of imprisonment

on the first sentence before the second or subs_eciuent consecutive mandatory or non-parole eligible

sentence begins to run. Otherwise,

“[a]fter his mandatory senténce was completed he would recommence

serving the re.me?inf;ler.of his original senten'ce@)pracﬁce is

contrary to Mississippi Code Annotated Sectiok 99-19-21.”
Qnow v. Johnson, supra, 913 So.2d at 337 (]11).

Keys argues that “[c]Jonfirmation in Snow of the MDOC policy came two (2) years
subsequent to Keys latest conviction [in December of 2003], and therefore is an ex po;tf’ficro law
as applied to Keys.” (Brief of Appellant at 9)

One of the problems with this argumént, it seems, is that “such a practice” by the MDOC has

Qﬁ always been contrary to the provisions of 99-.19-21, even befofe the MDOC became aware of its
misinterpretation of the law in 2001 and befor_e Snow in 2005 declared it to be so.

Moreover, the facts in Snow reflect that James Parker Snow received a corrected time sheet

indicating he was not eligible for parole or trusty status on November 28, 2001. Snow v. Johnson,

supra, 913 50.2d 335 (1), 337 (17). Thus, it is clear that MDOC?s current policy “that an offender

does not complete his first sentence until the conditional discharge date, or what is now known as

his tentative release date” was in effect at least two years prior to Keys’s conviction and five (5) year

sentence on December 12, 2003, for simple assault,
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The case of Snow v. Johnson, supra, in conjunction with the Supreme Court’s holding in
Taylor v. Mississippi State Probation and Parole Board, 365 So.2d 621 (Miss. 1978), controls
the posture of Keys’s ex post facto claim (Y 14 of Snow) as well as the validity of MDOC’s
interpretation of §99-19-21. (13 of Snow)

In Taylor the Supreme Court held that * . . . administrative correction of a prior

misinterpretation of parole laws as applied to the appellant did not violate the ex post facto clause

of the United States or Mississippi Constitutions,” The same is true here.

We take no issue with Keys’s observation that “[s]ection 47-7-3 of the Mississippi Code of
1972 was amended effective June 30, 1995[,] which rendered subsequent offenders ineligible for
parole on sentences received fof crimes committed after' that date.” (C.P. at7,97)

Keys agrees that “[a]ccording to .Se;ction 47-7-3 of the Mississippi Code of 1972, as amended

[in 1995], Keys is a subsequent offender and therefore ineligible for parole on his 2003 five (5) year

sentence.” (C.P.at7,97)

Keys insists, however, he “ . . . retains his pre-1995 parole eligibility on his 1987 life

sentence notwithstanding his parole ineligible five (5) year sentence received in 2003.” (CP.at8,

4 12) Keysreasons that the murder he committed in the 80's and the conviction and sentence flowing

in its wake took place prior to the 1995 amendment to §47-7-3.
We reiterate. Even if Keys retains his parole eligibility he cannot be paroled because

Miss.Code Ann. §99-19-21 is an impediment to parole.

Keys argued in the court below, and he claims on appeal as well, that “[t]he denial of parole

eligibility based on an amended parole statute is contrary to the Constitution of the United States,

and the Constitution and law of Mississippi.” (C.P. at 9) Specifically, he claims that “[a]pplication

of the June 30, 1995 amendment of Section 47-7-3 of the Mississippi Code of 1972 to Keys’ parole



eligibility on his 1987 conviction violates the ex post facto clause of the United States Constitution,

Article 1, Section 10, Clause 1.” (C.P. at 8)
Mr. Norris and Ms. Mapp, attorneys for the State, were correct when they argued that Keys’s

non-¢ligibility for parole on his original. life sentence has nothing whatever to do with parole

eligibility under Miss.Code Ann, §47-7-3, whether in its amended form or not. The impediment to

parole i9§99-19-2] which was triggered by Keys’s new crime and the sentence imposed in its wake..

The reason Keys is no longer eligible to be released on parole for a third time on his original life

sentence is because he committed a new crime requiring a parole ineligible sentence which was

imposed to run consecutively to his original parole eligible life sentence.

Stated differently, Keys’s ineligibility for parole on his original life sentence is a by-product

of his own misconduct in committing another crime well after MDOC’s administrative correction

of its prior misinterpretation of the law.

Finally, in his appellate brief, Keys tosses an “earned time” argument into the mix. (Brief

of Appellant at 5-8)

-~

It is a red herring.

Insofar as we can tell Keys is not eligible for earned time because he has been sentenced to
life imprisonment. See Miss.Code Ann. §47-5-139 (1)(a). We find nothing in the record reflecting
that Keys has reached the age of 65 years or has served at least fifteen (15) years of his sentence.
QOur research, in fact, reflects that Keys was born in 1964.

Keys s, likewise, ineligible for earned time on his consecutive five (5) year sentence imposed

in 2003 because he has not yet begun to serve that sentence. An inmate cannot earn time on a
Ay

sentence he is to serve in the future.

We summarize.



“[P]risoners have ‘no constitutionally recognized liberty interest in parole.” ” Snow v.
Johnson, supra, 913 So.2d at 339 citing Vice v. State, 679 S0.2d 205, 208 (Miss. 1996). Although
Keys’s original life sentence was parole eligible, by virtue of Miss.Code Ann. 99-19-21(1) he cannot

be paroted because he has a consecutive non-parole eligible sentence that he has fo serve following

the terminati - di is life sentence. Keys’s life sentence can only be terminated or

discharged by his death,

The circuit judge did not err in denying post-conviction relief because Keys failed to establish
by a preponderance of the evidence he was enfitled to parole. Accordingly, Keys’s MDOC’s time |

sheet requires neither correction nor reformation.

It is elementary “[t]he burden is upon [Keys] to prove by a preponderance of the evidence
that he is entitled to the requésted post-conviction relief.” Bilbo v. State, supra, 881 S0.2d 966, 968
(13) (Ct. App.Miss. 2004) citing Miss.Code Ann. §99-39-23(7) (Rev.2000).

We respectfully submit the trial judge did not abuse his judicial discretion in finding that
Kenneth Keys has failed to do so here.

| CONCLUSION

In seeking post-conviction relief Keys appears to have bypassed MDOC’s Administrative
Remedies Program. We concur with the obsei'vation made by Ms. Mapp in her response that “[t]he
Petitioner has failed to exhaust his Administrative Remedies as required by Miss. Code Ann. §47-5-

~——

803(2).” (C.P. at 27; appellee’s exhibit A, attached)

Nevertheless, we candidly admit that any grievance filed by Keys, more likely than not,
would have been decided adversely to his position,
Keys’s original life sentence, then and there, was parole eligible, and he has been twice

paroled.



e

Keys, here and now, cannot be paroled on his life sentence because he subsequently

committed a new offense resulting in a consecutive parole ineligible five (5) year sentence. Such

is the price Keys must pay for committing a new offense.

Keys cannot be paroled a third time because he now has a consecutive non-parole eligible
sentence which cannot commence until the expiration of his previous term of life imprisonment. See

Miss.Code Ann. §99-19-21(1). That term, by its very nature, cannot expire until Keys’s death.

Appellee respectfully submits this case is devoid of any claims worthy of a reversal of the
trial court’s decision denying Keys’s motion to compel parole eligibility.

Accordingly, the judgment entereél in the lower court denying Kenneth Keys’s motion for
post-conviction relief sought in the form of a:motion to mandate parole eligibility should be

affirmed.

Respectfully submitted,

&3\’: ’Bt )

o fer
BILLY L. G

J\'
SPECIAL ASSIRTANT A'KFE EY GENERAL
MISSISSIPPI BAR N

OFFICE OF THE ATTORNEY GENERAL
POST OFFICE BOX 220

JACKSON, MS 39205-0220
TELEPHONE: (601) 359-3680
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IN THE CIRCUIT COURT OF FORREST COUNTY, MISSISSIPPI

KENNETH W. KEYS FHLED PETITIONER

v. - CAUSE NO. CI108-0044
APR 2 9 2008

STATE OF MISSISSIPPI e . Detoonas RESPONDENT

rORBEST COUNTY CIRCUIT GLERK

RESPONSE TO MQTION TO MANDATE PAROLE ELIGIBILITY

COMES NOW the Respondent, the State of Mississippi, by and through undersigned
counsel, and submits for filing and the Court’s consideration, this its Response to Petitioner’s
Motion to Mandate Parole Eligibility, and would respectfully show unto the Court as follows:

1.

That on or about February 6, 1987 Kenneth Keys pleaded guilty in the Circuit Court of
Fénest County to the crime of Murder and was sentenced to a term of Life imprisonment. Because
of the law in effect at the time this crime was committed, Keys was eligible for parole after serving
10 years on the life sentence.

2.
Keys was released to parole on or about November 4, 1998. Keys’ parole was revoked and
he was returned to custody on or about April 30, 2002.
3.
Keys was again paroled on or about August 28, 2002.
4.
On December 14, 2002, while out on his second parole, Keys committed a new offense of

simple assault of a police officer. Because of this new offense Keys’ parole was once again revoked.

D22
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4.

Keys was subsequently convicted on December 12, 2003 of Simple Assault on a Police
Officer and was sentenced to serve a term of five (5) years in the custody of the Mississippi
Department of Corrections (MDOC). This five (5) year sentence is to run consecutively to his
previously imposed life sentence.

5.

It is undisputed that pursuant to Miss. Code Ann. § 47-7-3, as amended, Keys® consecutive
five (5) year sentence is not parole eligible.

6.

Keys argues that even though his consecutive five (5) year sentence is not parole eligible he
should still be parole eligible on his life sentence. Keys maintains that MDOC is incorrectly
applying the 1995 amendment to Miss. Code Ann. § 47-7-3 to his pre-1995 life sentence by refusing
to allow him to retain his parole eligibility in violation of the Ex post facto clause,

7.

Miss. Code Ann. § 99-19-21 requires that when an offender is sentenced to two or
more consecutive terms the imprisonment on the second or each subsequent term shall
commence at the termination of the imprisonment for the preceding conviction. Therefore
when an offender who is serving a parole eligible sentence subsequently receives a
consecutive mandatory or non-parole eligible sentence, the offender must complete the term
of imprisonment on the first sentence before the second or subsequent consecutive mandatory

or non-parole eligible sentence begins to run. Otherwise, the offender would serve a portion
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of one sentence up until his parole eligibility date, then he would begin serving his mandatory
or non-parole eligible sentence and once the mandatory or non-parole eligible sentence was
completed he would recommence serving the rest of the original sentence. This is contrary
to Miss. Code Ann. § 99-19-21 which states:

(1) When a person is sentenced to imprisonment on two (2) or more

convictions, the imprisonment on the second, or each subsequent conviction

shall, in the discretion of the court, commence either at the termination of the

imprisonment for the preceding conviction or run concurrently with the

preceding conviction.

The Court of Appeals in Snow v. Johnson,913 So.2d 334 (Miss.Ct. App. 2005), citing
Taylor v. Mississippi State Probation and Parole Board, 365 So.2d 621, 622 (Miss. 1978),
approved MDOC’s interpretation of statutory law regarding consecutive mandatory
sentences. The law and reasoning as applied to mandatory sentences is exactly the same as
applied to non-parole eligible sentences. Sentences can not be combined for commutation
purposes unless all of the sentences are eligible for commutation.

Furthermore, “prisoners have no constitutionally recognized liberty interest in parole.”
Snow, 913 at 339, citing Vice v. State, 679 So.2d 205, 208 (Miss.1996). While Keys’
original sentence was parole eligible, when his parole eligibility date on that sentence comes
up he can not be paroled because he has a consecutive non-parole eligible sentence which
can not commence until the expiration of his previous term. In Keys’ case since his first

sentence is a life term it can not expire, and therefore, he will never be eligible to commence

serving the consecutive five (5) year term. This is in accordance with Miss. Code Ann. § 99-



19-21 and has nothing to do with Keys’ parole eligibility pursuant to Miss. Code Ann. § 47-
7-3 on his life sentence.

8.

Neither the State, MDOC , nor the Parole Board denied Keys’ parole eligibility.

Keys’ own action of committing a new crime is the only reason he is no longer eligible to be
released to parole on his earlier sentence. Ifthe consecutive sentence was somehow vacated:
his would still be parole eligible on the life sentence. There 1s no point; however, in giving
Keys a parole eligibility date on his time sheet on the life sentence because when his parole
eligibility date on his life sentence came up he could not be paroled because he has a
consecutive non-parole eligible sentence that he has to theoretically' serve following the
termination of his life sentence. Since he can not be paroled hie has to continue to serve the
sentence until it is discharged and then he would theoretically begin serving the consecutive
five (5) year term. See Snow v. Johnson, 913 So.2d 334 (Miss.Ct.App. 2005). This is in
accordance with Miss. Code Ann. § 99-19-21.

AFFIRMATIVE DEFENSES

1. The Petitioner has failed to state a claim upon which relief may be granted.
2. This Court lacks jurisdiction in this matter.
3. The Petitioner has failed to exhaust his Administrative Remedies as required by Miss.

Code Ann. § 47-5-803(2).

!Since the only was on offender can discharge a life sentence is through death, Keys will
never actually be able begin serving the consecutive five (5) year sentence.



WHEREFORE, the Respondent, the State of Mississippi, having fully answered and setting
forth its affirmative defenses to Plaintiff's Motion, deny that the Petitioner is en;[itled torelicfagainst
them in any form whatsoever, and move the Court for an order dismissing said motion with prejudice
at Petitioner’s cost.

Respectfully submitted,
STATE OF MISSISSIPPI-RESPONDENT

JIM HOOD, ATTORNEY GENERAL
STATE OF MISSISSIPPY

JAMES M. NORRIS
MDOC SENIOR STAFF ATTORNEY
MS BAR NO

JANE L. MAPP

SPECIAL ASSIST TTORNEY GENERAL
MS BAR NO.:

By. ngéfégf
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CERTIFICATE OF SERVICE

I, Jane L. Mapp, Special Assistant Attorney General for the State of Mississippi, do hereby
certify that I have this day caused to be mailed, via United States Postal Service, first class postage
prepaid, a true and correct copy of the foregeing Response to Motion to Mandate Parole
Eligibility, in the above-styled and numbered cause to the following:

Mr. H.H. Klein, III
Attomey at Law
P.O.Box 1914
Hattiesburg, MS 39403

Hon. John Mark Weathers
District Attorney

P.O. Box 166

Hattiesburg, MS 39403-0166

This, the 2 Q'ﬂJ day of April, 2008.

o [

Jafle L. Mapp
Special Assistant Attorney General

510 George Street, Suite 212
Tackson, Ms 39202
Telephone: (601) 359-5770
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IN THE CIRCUIT COURT OF FORREST COUNTY, MISSISSIPPI

KENNETH W. KEYS

VERSUS
STATE OF MISSISSIPPI

JUN 0 3 2009

0";« e [PAenn

- VEREST COUNTY CIRCUT CLERK

OPINION AND ORDER

CAL

PETITIONER

ISE NO. C108-0044
RESPONDENT(S)

This cause came before the undersigned Circuit Court Judge in thif Circuit Court in

Hattiesburg, Mississippi on Tuesday, May 19, 2009 at 9:00 a.m.

Present for the hearing on this Motion to Mandate Parole eligibility for

Attorney, Honorable H.H. “Tracy” Klein, and the attomey for the State of M
Assistant Attorney General Jim Norris.

Affer hearing the arguments of the parties, the Court decided that the S
had correctly determined Mr. Keys to be ineligible for parole based up
consecutive sentence for simple assault of a police officer after completion d
for murder.

On February 6, 1987 Keys was sentenced to life for murder in this Coul
parole eligible and Keys was paroled twice. On the second parole he assaulf
was revoked and on December 12, 2003 sentenced to five {5) consecutive y
year sentence is not parole eligible. MCA §47-7-3

Pursuant to MCA §99-19-21 Keys cannot commence serving the file

Mr. Keys were his

lississippi, Special

tate of Mississippi
on his serving a

f his life sentence

rt. This crime was
ed a police office,
Cdrs,

The five (5)

(5) year sentence

until the termination of the preceding life sentence. A life sentence cannot be discharged through

service,

EXHIBIT

020

tabbles’
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Snow v. Johnson, 913 So.2d 334 (Miss. Ct. App. 2005) approved Misg
of Corrections interpretation of the statutory laws.

Accordingly, this Court rules that the Mississippi Department ﬂ
correctly determined Kenneth Keys to be ineligible for parole.

SO ORDERED AND ADJUDGED, this 27" day of May 2009.

Prepared by:

b 5 is

ecial Agéistant Attorney Gener

N

issippi Department

f Corrections has

(-)/ Circuit Court Jug

ge



CERTIFICATE OF SERVICE

L, JBM NORRIS, Special Assistant Attorney General, and one of the Adomeys for the
Mississippi Department of Corrections and Attorney for the Respondent certify [that I have this date
mailed, via United States Postal Service, first class postage prepaid, and a true anjd correct copy of the

foregoing document in the above-styled and numbered cause to the following:

Honorable Robert Helfrich
Circuit Court Judge, District 12
Post Office Box 309
Hattiesburg, Mississippi 39403

Honorable H.H. Klein, 11T
Artorney at Law

1507 Hardy Street

Post Office Box 1914
Hattiesburg, Mississippi 39403

THIS, the _27< day of May 2009.

J

Yy Senig
ost Officqg Box 36
Parchman,/Mississippi 38738

Mississippi State Bar No. 3882
Telephone No. (662) 745-6611-3308
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3. Counsel for the Appellant shall for-
ward a copy of this Brief with advice
to the Appellant that he has the
right to file a pro se supplemental
brief., .

4. Counsel for the Appellant requests
that this Court allow 30 days addi-
tional time for the Appellant to file
said supplemental brief, should he so
desire.

6. Dudley did not file a pro se brief
within the thirty day period provided un-
der Turner.

DISCUSSION

T17. Counsel for Dudley has taken all the
steps required on his part by Turner
Turner, 818 So0.2d at 1189. Turner goes
on to say that after these steps are taken,
the appellaie ecourt must then “make its
own independént review of the record”
Id.

CONCLUSION

18. After a thorough review of the rec-
ord, we conclude that there is nothing in
the record te support an appeal. Thus, for
the foregoing reasons, we affirm the judg-
ment below,

19. THE JUDGMENT OF THE
WASHINGTON COUNTY CIRCUIT
COURT OF CONVICTION OF THREE
_ COUNTS OF CAPITAL MURDER AND
CONSECUTIVE SENTENCES OF
B LIFE WITHOUT PAROLE FOR EACH
COUNT IS AFFIRMED. ALL COSTS
A OF THIS APPEAL ARE ASSESSED TO
3 WASHINGTON COUNTY.
|

KING, C.J.,, BRIDGES AND LEE,

: ' P.Jd., IRVING, MYERS, CHANDLER,

b GRIFFIS AND BARNES, JJ.,, CONCUR.
)
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James Parker SNOW, Appellant
v.

Robert JOHNSON, Commissioner, Mis.
sissippi Department of Corrections,
and Michael C. Moore, Attorney Gen.
eral for the State of Mississippi, Ap.
pellees.

No. 2003-CP-02332-COA.
Cowmrt of Appeals of Mississippi.

April 12, 2005,

Background: Following his ‘conviction of
three counts of profane and indecent lan-
guage over the telephone, and his receipt
of total habitual offender sentence of six
years’ imprisonment, consecutive to time
then being served, petitioner sought writ
of habeas corpus, seeking to compel recal-
culation of his parole eligibility. The Cir-
cuit Court, Jasper County, Robert G. Ev-
ans, J., dismissed petition, and petitioner
appealed.

Holdings: The Court of Appeals, Chan-
dler, J., held that:

(1) petitioner was required to finish serv-
ing non-mandatory sentences hefore
beginning to serve mandatory sen-
tences;

{2) Department of Corrections (DOC) was
not required to interpret statutes gov-
erning commutation of consecutive sen-
tences to grant parole eligibility to pe-
titioner;

(3) administrative correction of prior mis-
interpretation of parole laws did not
violate ex post facto clanse of state or
federal constitution; and

(4) petitioner was ineligible for trusty sta-
tus.

Affirmed.

i
i
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1. Sentencing and Punishment ¢=1132

When an offender who is serving a
parole elipible sentence subsequently re-
ceives a consecutive mandatory sentence,
the offender must complete the term of
imprisonment on the first sentence before
the second or subsequent consecutive man-
datory sentence begins to run. West's
AMC. § 99-19-21(1).

9. Pardon and Parole &=51

For purposes of computing the parole
eligibility of an offender who is serving a
parole eligible sentence and subsequently
receives a conseeutive mandatory sen-
tence, the offender does not complete his
first sentence until the conditional dis-
charge date, or what is known as his tenta-
tive release date. West’'s AM.C. § 99-19-
21(1).

2. Sentencing and Punishment ¢=1132

Offender who received non-mandatory
sentences prior to receiving habitual of-
fender sentences was reguired to finish
serving non-mandatory sentences before
beginning to serve mandatory sentences.
West’'s AM.C. § 99-19-21.

4, Pardon and Parole =51
Department of Corrections (DOC) was

not required to interpret statutes govern- -

ing commutation of consecutive sentences
to grant parole eligibility to offender who
received consecutive habitual offender sen-
tences after receiving non-mandatory sen-
tences; DOC was entitled fo interpret ap-
plicable statutes in manner consistent with
parole board’s authority fo impose en-
hanced penalties on habitual offenders.
West's AM.C. § 99-19-81.

5. Constitutional Law &=203
Pardon and Parole &=51

Administrative correction of prior mis-
interpretation of parole laws as applied to
offender who received non-mandatory sen-
tences prior to receiving habitual offender

sentences did not violate ex post facto
clause of state or federal constitution.
UL CA. Const. Art. 1, § 10, cl. 1 ; West’s
AM.C. § 99-19-21.

6. Pardon and Parole =46

Prisoners have no constitutionally rec-
ognized liberty interest in parole.

7. Prisons &=15(3)
Offender serving habitual offender

sentences was ineligible for earned trusty
time. West’'s AM.C. § 47-5-138.1.

James Parker Snow, appellant, pro se.

Office of the Attorney General by Jane
L. Mapp, attorney for appellees.

Before LEE, P.J., MYERS and
CHANDLER, JJ.

CHANDLER, J., for the Court.

11. In 1993, James Snow pleaded guilty
to crimes for which his sentences were
parole eligible. In 1996, he was convicted
as a habitual offender and sentenced to a
total of six years. As a habitual offender,
these sentences were nol parole eligible.
When his time sheets reflecting his 1996
sentences were calculated, the Mississippi
Department of Corrections re-caleulated
his parole eligibility and tentative release
dates. These eligibility dates were de-
layed by six years. The Mississippi De-
partment of Corrections later learned that
their proeedure for caleulating parole eligi-
bility and release dates for inmates serving
sentences that were parole eligible and
later serving sentences that were manda-
tory conflicted with Mississippl Code An-
notated Section 99-19-21 (Rev.2000).
Snow received a corrected time sheet indi-
cating that he was not eligible for parole
or for trusty status. Snow filed a writ of
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habeas corpus demanding that the Missis-

sippi Departmeni of Corrections re-caleu-

late his time. The Jasper County Cireuit

Court denied this rvelief. Snow appeals,

raising the following issues:

L. WHETHER THE MISSISSIPPI DE-
PARTMENT OF CORRECTIONS
HAD THE AUTHORITY TO DENY
SNOW A PAROLE ELIGIBILITY
DATE

II. WHETHER THE MISSISSIPPI
DEPARTMENT OF CORREC-
TIONS ERRED IN COMPUTING
SNOW’S SENTENCES FOR PUR-
POBES OF PAROLE ELIGIBILITY

HI. WHETHER THE MISSISSIPPI
DEPARTMENT OF CORREC-
TIONS ERRED IN DECLARING
SNOW TO BE SERVING THE
LAST SIX YEARS OF HIS SEN-
TENCE AS MANDATORY

Iv. WHETHER THE MISSISSIPPI
DEPARTMENT OF CORREC-
TIONS ERRED IN DENYING
SNOW ELIGIBILITY FOR TRUST
EARNED-TIME STATUS

¥ 2. Finding no error, we affirm.

FACTS

T13. On December 7, 1993, James Parker
Snow pleaded guilty in Newton County
Circuit Court to ten counts of profane and
indecent language over the telephone with
intent to harass and was sentenced to a
total of sixteen years in the custody of the
Mississippi Department of Corrections
(MDOC) with parole eligibility. On Octo-
ber 30, 1996, Snow received a time sheet
which showed that he had been awarded
the fifty percent earned time allowance of
eight years, plus 180 days of meritorious
earned time. This computation gave him 3

{. This date was his original conditional dis-
charge date for his 1933 sentences, less the
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parole eligibility date of January 2, 1997
and a conditional discharge date of Janp-
ary 2, 2001.

4, On September 5, 1996, following g
jury trial, the Jasper County Circuit con-
victed Snow as a habitual offender op
three additional counts of profane and in-
decent language over the telephone. He
was sentenced to three consecutive two
year sentences, for a total of six years, to
run consecutively with his earlier sen-
tences. Because Snow was convicted as a
habitual offender, these sentences were
mandatory with no possibility of parole.
Miss.Code Ann. § 99-19-81 (Rev.2000).
On December 4, 1996, Snow was given a
new time sheet. His six years were added
to his parole and additional release dates,
with his new earliest parole eligibility pa-
role date as January 2, 2003, and his new
earliest conditional diseharge date being
January 2, 2007. These dates were exact-
ly six years delayed from the previous
eligibility date given to Snow.

15. Bnow entered trusty status, pursu-
ant to Miss.Code Ann. § 47-5-138.1 (Rev.
2004), on July 1, 1999. He remained o
trusty status until April 10, 2008. As such,
he received ten days credit off the non-
mandatory portion of his sentence for ev-
ery thirty days he remained in trusty sta-
tus. The credit Snow received for trusty
time is reflected in his time sheets, and his
tentative release date was advanced fiom
January 2, 2007 to September 29, 2006.

716. Snow was placed in trusty status
again on December 28, 2000. However,
Snow bhegan serving his habitual offender
sentences on September 29, 2000.1 There-
fore, he was no longer eligible to receive
the trusty time allowance. Miss.Code
Ann. § 47-5-138.1(2) (Rev.2004).

trusty time he earned in 1999 and 2000.
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qq. On June 21, 2001, Snow filed a
prievance with MDOC’s Administrative
Remedies Program inguiring as to why he
was not receiving credit for trusty time.
The Department responded that Snow was
in trusty status and that he would receive
the trusty time allowance. However, when
the records department checked Snow's
time sheet, they found that Snow was not
entitled to the trusty time allowance and
that bis time sheet incorrectly indicated a
parole eligibility date. On November 23,
2001, Snow received a corrected time sheet
informing him that he was not eligible for
trusty status. The time sheet showed that
his earliest discharge date was September
29, 2006, and his parole eligibility date was
removed.

8. Snow filed a petition for writ of
habeas corpus, alleging error in MDOC’s
interpretation of parole statutes. In his
complaint, Snow asked that MDOC be re-
quired to reflect a parole eligibility date
and to allow him to receive “good time”
ineentives once he is eligible for parole.
The circuit court dismissed Snow’s com-
plaint, finding that MDOC was not re-
quired to recompute Snow’s sentences.

ANALYSIS

1. WHETHER THE MDOC ERRED IN
COMPUTING SNOW'S SEN-
TENCES

WHETHER THE MDOC ERRED
IN DECLARING SNOW TO BE
SERVING THE LAST SIX YEARS
OF HIS SENTENCES AS MANDA-
TORY

19. In 1996, when the jury convicted
Snow as a habitual offender, it was the
practice of MDOC to simply add subse-
quent consecufive mandatory terms t0 ex-
isting parole eligibility, conditional release,
and maximum vrelease dates. Initially,

Snow’s parole eligibility and release dates
were ealeulated in this way. The practice

SNOW v. JOBNSON
Citeas 913 So.2d 334 (Miss.App. 2005)
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is illustrated in Williams v. Puckett, 624
So0.2d 496, 498 (Migs.1993), a case upon
which Snow relies to argue that he is
entitled to receive a parole eligibility date.

q10. MDOC was required to change its
policy regarding its caleulation of parole
eligibility dates for habitual offenders serv-
ing consecutive sentences, because their
former methods of calculating parole eligi-
bility conflicted with Mississippi Code Sec-
tion 99-19-21(1) (Rev.2000). This section
states: “When a person is sentenced to
imprisonment on two (2) or more convic-
tions, the imprisonment on the second, or
each subsequent conviction shall, in the
Jiscretion of the court, commence either at
the termination of the imprisonment for
the preceding conviction or run concur-
rently with the preceding conviction.”
T

[1,21 111 MDOC has instituted an
administrative correction of their prior
misinterpretation of ‘the law. Under the
eurrent practice of MDOC, when an of-
fender who is serving a parole eligible
senfence subsequently receives a consecu-
tive mandatory sentence, the offender
must complete the term of imprisonment R
on the first sentence before the seeond or
subsequent consecutive mandatory sen-
tence begins to run. Under MDOC’s cur-
rent policies, an offender does not com-
plete his first sentence until the conditional
discharge date, or what is now known as
his tentative release date. Under MDOC's
former policies, the offender would serve a
portion of his sentence, until hig parole
eligibility date, then he would hegin seryv-
ing his mandatory sentence. After his
mandatory sentence was completed he
would recommence serving the remainder
of his original sentence. Such a practice is
contrary to Mississippi Code Annotated
Section 99-19-21,

[31 912, To support his argument
that he is entitled to parele, Snow relies on
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Hill v State, 838 S0.2d 994 (Miss.Ct.App.
2002). In that case, the offender, who was
serving both mandatory and non-mandato-
Ty sentences, was given a parole date,
because the offender was serving his man-
datory sentences before serving his non-
mandatory sentence. Id at 998(1 12).
Snow believes that this Court should rely
on Hill because it was decided on Novem-
ber 19, 2002, whereas MDOC applied its
new interpretation of the law on or before
November 28, 2001, However, there is an
important difference between Hill and the
case sub judice. In Hill the defendant
received three separate senfences, two of
which were imposed as a habitual offender,
all given on the same day. 7d. at 995(7 2).
Because Hill’s sentences were given on the
same day, MDOC was free to allow the
offender to serve his habitual offender sen-
tences before serving his non-mandatory
sentence. Because Hill's sentences were
given on the same day, the mandates of
§ 99-19-21 were not at issue. In the
present case, Snow’s non-mandatory sen-
tences were given prior to his sentences as
a habitual offender. In order to comply
with § 99-19-21, Snow is required to finish
serving his non-mandatory sentences be-
fore he can begin serving his mandatory
sentences,

141 913, Hill argues that § 99-19.21
is inapplicable because the section does not
address the commutation of conseentive

sentences. He urges this COW '

Miss.Code Ann. § ) 47-5-139(2) (Rev.2004).
This section states, “An offender under
two (2) or more consecutive sentences shall
be aliowed commutation based upon the
total term of the sentences.” He argues
that this section should be Interpreted to
allow his non-mandatory sentences to run
concurrently with his mandatory sen-
tences, thus entitling him to be released
from prison. We are unable to grant such
relief.  In Perkins v. Cubang, 794 F.2d

913 SOUTHERN REPORTER, 2d SERIES

168, 169 (5th Cir.1986), the prisoner ar.
gued that Mississippi’s habitual offendey
statute “conflicts with the statutory proyi.
sions that authorize the State Board of
Corrections to regulate and award earneq
time credits, and that define parole eligihil.
ity. See Miss.Code Ann, §§ 47-5-138, 47.
5-139, 47-7-3.” 'The Fifth Circuit rejecteq
this argument, explaining that “the legisla.
ture intended them [statutes designed tq
award earned time credits and define pa-
role eligibility] to maintain the enhaneed
penalty that § 99-19-81 imposes on habit-
ual offenders, a penalty That includes the
denial of certain privileges available to oth-
er prisoners.” Id. at 170. We hold that
MDOG should be allowed to interpret its
statutes in a manner that allows the Mis.
sissippi Parole Board to impose an en-
hanced penalty for habitual offenders,
MDOC’s interpretation of § 99-19-21 ag it
applies to subsequent mandatory sen-
tences is correct.

IIl. WHETHER THE MDOC HAD
THE AUTHORITY TO DENY
SNOW A PAROLE ELIGIRILITY
DATE

5,61 914. MDOC changed itg policies
regarding parole eligibility for offenders
serving subsequent mandatory sentences
becavse it found that its former policies
contlicted with statatory law, In Taylor v.
Mississippt State Prob. and Pavole Bd,
366 So.2d 621 (Miss.1978), MDOC and the
Mississippi  Parole Board changed thefr
methods of caleulating parole eligibility in
order to correct a prior misinterpretation
of Mississippi Code Annotated Section 47— ;
7-3. The Mississippi Supreme Court held
that “administrative correction of a prior !
misinterpretation of parole laws as applied
to the appellant did not violate the ex post
facto clause of the United States or Missis-
sippi Constitutions.” Id at 622 (citations
ornitted). There is no constitutional prohi-
bition on MDO(’s new interpretation of
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§ 99-19-21. Moreover, because the Mis-
sissippl parole statutes use the word
“may” rather than “shall,” prisoners have
wno constitutionally recognized liberty in-
terest in parole.” Viee v. Stafe, 679 So.2d

205, 208 (Miss.1996) (citations omitted).

v. WHETHER THE MDOC HAD
THE AUTHORITY TO DENY
SNOW ELIGIBILITY FOR TRUST
EARNED-TIME STATUS

715, Snow's eligibility to earn trusty
time is governed by Mississippi Code Sec-
tion 47-5-138.1 (Rev.2004). This section
states:

(1) In addition to any other administra-
tive reduction of sentence, an offender in
trusty status as defined by the classifica-
tion board of the Department of Correc-
tions may be awarded a trusty time
allowance of thirty (30) days’ reduction
of sentence for each thirty (30) days of
participation during any calendar month
in an approved program while in trusty
status, including satisfactory partic-
ipation in education or instructional pro-
prams, satisfactory participation in work
projects and satisfactory participation in
any special incentive program.

(2) An offender in trusty status ghall not

be eligible for a reduction of sentence

under this section if:

(a) The offender was sentenced to life

imprisonment; .

(b) The offender was convicted as an

habitua! offender under Sections 99-19-

81 through 99-19-87;

(¢) The offender was convicted of a sex

crime;

(d) The offender has not served the

mandatory time required for parole eli-

gibility, as prescribed under Section 47-

7-8, for a conviction of robbery or at-

tempted robbery through the display of

a deadly weapon, carjacking through the

display of a deadly weapon or a drive-by

shooting;

(e) The offender was convicted of violat-
ing Section 41-29-139%(2) and sentenced
under Section 41-29-13%(b) or 41-29-
139(f); or

(f) The offender was convicted of traf-
ficking in controlled substances under
Section 41-29-139.

[71 Y16. Snow concedes that MDOC
did not err in denying him eligibility for
trusty status on June 6, 2001 and admits
that he was not, eligible for trusty status at
that time. However, he argues that he is
now cligible for trusty status because he
claims that he was eligible for parole on
January 2, 2003. Because Snow began
gerving his mandatory sentences totaling
six years on September 29, 2000, he will be
serving his sentences as a habitual offend-
er until September 29, 2006. Snow is cur-
rently serving his habitual offender sen-
tences, 80 he remains ineligible for trusty
status. This argument is without merit.

f17. THE JUDGMENT OF THE
CIRCUIT COURT OF JASPER COUN-
TY I8 AFFIRMED. ALL COSTS OF
THIS APPEAL ARE ASSESSED TO
JASPER COUNTY.

KING, C.J.,, BRIDGES AND LEF,
P.JJ., IRVING, MYERS, GRIFFLS,
BARNES AND ISHEE, JJ,, CONCUR.
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Court of Appeals of Mississippi.

April 12, 2005,
Background: After an agreed order for
adjudication of paternity and establish-
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