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INTRODUCTION

Appellant was accused of a murder committed in February 1981. He was
tried and convicted of capital murder on February 4, 1982. At that time, there were
only two sentencing options: (1) death; or (2) life imprisonment with the
possibility of parole. Appellant was sentenced to death.

Over twenty-five years later, Appellant’s sentence was vacated by the trial
court after it determined — pursuant to the unanimous conclusion of the State’s
forensic psychology team — that Appellant is mentally retarded.

The trial court correctly vacated the sentence. However, upon re-sentencing,
Appellant was adjudged to serve life without parole based upon the current version
of Section 97-3-21 of the Miésissippi Code. That section does not apply to
Appellant because his crime and conviction occurred before it included the option
of life without parole.

The trial court further justified the re-sentencing based upon Section 99-19-
107 of the Mississippi Code. But that section does not apply either. Its purpose as
enacted in 1977 was to protect Mississippi’s death penalty scheme in the event the
courts ever held that the scheme was unconstitutional as a whole. In this case,
since the death penalty scheme has not been rejected entirely resulting in

Appellant’s original improper sentence, Section 99-19-107 has no application.

10.99398847.1°



As a result, the Court should vacate Appellant’s re-sentence of life without
parole and remand this case to the trial court with instructions to enter a sentence
of life with possibility of parole.

STATEMENT OF THE ISSUE

This only issue on this appeal presents an important question of
constitutional law in a factual scenario unique to this Appellant:

Whether the Ex Post Facto and Due Process Clauses of the United States
and Mississippi Constitutions bars a punishment of life without parole that was not

a viable sentence at the time of Appellant’s crime or conviction.
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STATEMENT OF THE CASE

Background Facts, Course of Proceedings
and Disposition in the Court Below.

On February 6, 1981, Amanda Joy Neal’s body was found off of Highway
27 in Lawrence County. Appellant was convicted of capital murder by the Circuit
Court of Lamar County, Mississippi — on change of venue from Lawrence County
— on February 2, 1982. At the time of Appellant’s conviction, MiSS. CODE ANN. §
97-3-21 provided two punishment options: (1) life imprisonment with the
possibility of parole or (2) death. Appellant was sentenced to death.

In a separate cause, on August 6, 1982, Appellant was convicted of capital
murder by the Circuit Court of Jones County, Mississippi, First Judicial District —
on a change of venue from Lawrence County — in Cause No. 1147, In that cause,
Appellant was sentenced to life imprisonment.

On direct appeal of his death sentence, Appellant argued, in part, that the
Eighth Amendment barred the execution of mentally retarded individuals. The
Mississippi Supreme Court rejected Appellant’s argument and affirmed his
conviction and sentence. Neal v. State, 451 So. 2d 743, 752 (Miss. 1984).
Appellant appealed to the United States Supreme Court, but certiorari was denied.
Neal v. Mississippi, 469 U.S. 1098, 105 S.Ct. 607 (1984).

Thereafter, in accordance with Miss. CODE ANN. § 99-39-1, Appellant filed

a post-conviction petition alleging nine claims of error. The Mississippi Supreme
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Court denied eight of those claims and also denied a subsequent request for
rehearing. Neal v. State, 535 So. 2d 1379 (Miss. 1987). The Court did, however,
remand the case for an evidentiary hearing relating to Appellant’s claim that he
was denied the right to testify by trial counsel.

An evidentiary hearing was conducted on March 30, 1992, and the trial court
entered an order denying relief on May 26, 1992. Appellant appealed, but the
Mississippi Supreme Court affirmed. A petition for rehearing was later denied and
Appellant did not seek further review. Neal v. State, 687 So. 2d 1180 (Miss.
1996).

On July 7, 1997, Appellant filed a habeas corpus petition in federal court.
United States District Judge Charles Pickering subsequently denied the petition.
Appellant then filed a Certificate of Appealability (“COA”) in an attempt to obtain
review by the Fifth Circuit Court of Appeals. The court granted Appellant’s COA,
but limited the inquiry to whether “his trial counsel was ineffective for failing to
investigate and present evidence of mitigating circumstances.” Neal v. Puckett,
No. 99-60511 (5th Cir. May 2, 2000).

A Fifth Circuit panel affirmed Judge Pickering’s habeas corpus denial on
January 18, 2001. Neal v. Puckett, 239 F.3d 683 (5th Cir. 2001). The court,
however:, subsequently granted Appellant’s request to rehear the decision en banc.
Neal v. Puckett, 264 F.2d 1149 (5th Cir. 2001). Nonetheless, the en banc court
reached the same conclusion and affirmed the panel’s denial of habeas corpus on

-4.
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March 15, 2002, Neal v. Puckett, 286 F.3d 230 (Sth Cir. 2002). Appellant sought
review by the United States Supreme Court, but his certiorari petition was denied.
Neal v. Epps, 537 U.S. 1104, 123 S.Ct. 963 (2003).

On June 20, 2002, the United States Supreme Court decided Atkins v.
Virginia, 536 U.S. 304, 122 S.Ct. 2242, 153 L.Ed.2d 335 (2002). In Atkins, the
Court determined that the execution of mentally retarded individuals violates the
Eighth Amendment to the United States Constitution. Id. at 321. As a result of
Atkins, Appellant asked the Mississippi Supreme Court for permission to petition
the trial court for removal of his death sentence. On May 20, 2004, the Mississippi
Supreme Court granted the request and remanded the case to the trial court. Neal
v. State, 873 So. 2d 1010 (Miss. 2004).

In the order remanding the case, the Court provided specific instructions:
“The trial court shall...make the determination, by a preponderance of evidence,
whether Neal is mentally retarded for Eighth Amendment purposes.” Id. at 1012-
13. On February 15, 2006, at the request of the State, the trial court assigned the
Mississippi State Hospital to assist in determining Appellant’s mental condition.
Specifically, the trial court ordered the State hospital to evaluate Appellant

according to diagnostic standards' set forth in Foster v. State, 848 So. 2d 172

! Although the Atkins Court did not delineate specific standards for diagnosing mental
retardation for Eighth Amendment purposes, the Mississippi Supreme Court provided guidance
in Foster v. State, 848 So. 2d 172 (Miss. 2003) and Chase v. State, 873 So. 2d 1013 (Miss.
2004). Read together, the cases mandate that an expert evaluate (1) intellectual functioning; (2)
adaptive functioning; (3) onset before the age of 18; and (4) attempts to malinger the tests.

-5-
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(Miss. 2003) and Chase v. State, 873 So. 2d 1013 (Miss. 2004). Five forensic
psychology experts then examined Appellant and produced a unanimous report
confirming that he is mentally retarded.

Oﬁ July 20, 2007, after reviewing the State Hospital’s report, the State
moved to vacate Appellant’s death sentence and requested that the trial court re-
sentence Appellant to life imprisonment without the possibility of parole. R. 2:183.
Appellant responded to this motion and cross-moved for entry of a sentence of life
with the possibility of parole. R. 2:195.

On August 14, 2007, the trial court entered an order vacating Appellant’s
sentence of death and scheduled a re-sentencing hearing for a future date. R.
2:203. On June 27, 2008, the trial court, following a hearing at which Appellant’s
counsel renewed the objection to a life without parole sentence, issued its re-
sentencing order and speciﬁcalljf sentenced Appellant to life imprisonment without
eligibility of parole with said sentence to run consecutively to the life sentence
with parole imposed upon Appellant in Cause No. 1147, R. 2:209.

Thereafter, on July 17, 2008, Appellant filed his Notice of Appeal to this
Court from the final re-sentencing order issued by the trial court. R. 2:214.

SUMMARY OF THE ARGUMENT

The trial court got it right when it vacated Appellant’s sentence of death

below. However, the court erred when it imposed the sentence of life without
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eligibility of parole instead. Appellant’s re-sentence should have been rendered as
life with the possibility of parole.

Appellant’s alleged crime occurred in February 1981. A year later, on
February 4, 1982, Appellant was sentenced under Miss. CODE ANN. § 97-3-21 for
capital murder. In 1994, § 97-3-21 was revised to include “Life Without Parole,”
but that option was not available in 1982 when Appellant was sentenced. The only
pdssible sentences available in 1982 were “Death” and “Life With the Possibility
of Parole.” See Miss. CODE ANN. § 97-3-21 (1972).

Allowing the sentence of life without parole to stand would violate the Ex
Post Facto Clauses of the United States and Mississippi Constitutions. Every law
imposed after-the-fact that inflicts a greater punishment than that in place at the
time of conviction is unconstitutional.

It is also wrong to resort to MiSS. CODE ANN. § 99-19-107 for justification of
Appellant’s erroneous sentence. The statute mandates that where the death penalty
has been held unconstitutional, a person previously sentenced to death shall receive
a sentence of “imprisonment for life, and such person shall not be eligible for -
parole.” Miss. CODE ANN. § 99-19-107. But the legislature never intended for this
section to be applied to Appellant, or any other persons convicted of capital
murder, on a case-by-case basis. Furthermore, its application here would violate

Appellant’s due process and ex post facto rights. At bottom, it has no application
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to Appellant in this case because the death penalty has never been held
unconstitutional as a whole.

It was correct for the trial court to vacate Appellant’s death sentence. But
life without parole should not have been imposed on him in its stead. The re-
sentencing order of the trial court should be conformed to the only other
punishment available at that time: life with the possibility of parole.

ARGUMENT

Appellant’s death sentence was properly vacated by the trial court as he was
unanimously determined to be mentally retarded under the diagnostic standards set
forth by the Mississippi Supreme Court. However — upon the trial court’s re-
sentencing determination — it was improper to impose a new sentence of life
without parole because that punishment was not viable at the time of Appellant’s
crime or conviction. This court should correct that error.

L Application of the Current Version of Section 97-3-21 Violated
Appellant’s Ex Post Facto Rights.

Both the United States Constitution and the Mississippi Constitution
preclude ex post facto application of laws. The United States Constitution
guarantees that “[n]o bill of attainder or ex post facto law shall be passed.” U.S.
CONST., ART. 1, § X. The Mississippi Constitution similarly protects citizens and

prohibit after-the-fact application of the law: “[e]x post facto laws or laws
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impairing the obligation of contracts shall not be passed.” Miss. CONST. ART. 3, §
16.

The Ex Post Facto Clause insures that “federal and state legislatures [are]
restrained from enacting arbitrary or vindictive legislation.” Miller v. Florida, 482
U.S. 423, 429, 107 S.Ct. 2446, 2451, 96 L.Ed.2d. 351, 359 (1987). It also provides
assurance that statutes “give fair warning of their effect and permit individuals to
rely on their meaning until explicitly changed.” Weaver v. Graham, 450 U.S. 24,
.28-29, 101 S.Ct. 960, 964, 67 L.Ed.2d 23 (1981). Indeed, in the realm of criminal
constitutional law, it is a long-standing and bedrock principle in our republic that
“[e]very law that changes the punishment, than the law annexed to the crime, when
committed []” is unconstitutional. Calder v. Bull, 3 Dall. 386, 390, 1 L.Ed. 648
(1798). .

An ex post facto violation occurs when a legislative enactment “‘...increases
the penalty by which a crime is punishable.”” Cal. Dep’t of Corrs. v. Morales, 514
U.S. 499, 506 & n. 3, 115 S.Ct. 1597, 131 L.Ed.2d 588 (1995) (quoting Collins v.
Youngblood, 497 U.S. 37, 41 (1990)). And, as the Mississippi Supreme Court has
recognized, one convicted of an offense should be sentenced in accordance with
the statute existing on the date of his offense to avoid an ex post facto problem.
Allen v. State, 440 So. 2d 544, 545 & n. 2 (Miss. 1983). See also Puckett v. Abels,

684 So. 2d 671, 678 (Miss. 1996) (holding application of 85% law to offenses
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committed prior to enactment to be a violation of the ex post facto clause of the
state and federal constitutions).

It is beyond dispute that appellant’s purported crime here was committed in
February 1981. Neal v. State, 451 So. 2d at 748. He was convicted and sentenced
on February 4, 1982. Id. at 749-50.

Appellant’s sentence was issued pursuant Section 97-3-21 of the Mississippi
Code. As of February 4, 1982, that section said:

Every person who shall be convicted of murder shall be sentenced by
the court to imprisonment for life in the state penitentiary.

Every person who shall be convicted of capital murder shall be
sentenced by the court to death.

Miss. CODE ANN. § 97-3-21 (Rev. 1977).
In: 1994, life without parole was added as an option for sentencing. Section
97-3-21 of the Mississippi Code was modified to its present form which states:

[e]very person who shall be convicted of murder shall be sentenced by
the court to imprisonment for life in the State Penitentiary.

Every person who shall be convicted of capital murder shall be
sentenced to (a) death; (b) to imprisonment for life in the State
Penitentiary without parole; or (¢) to imprisonment for life in the State
Penitentiary with eligibility for parole as provided in Section 47-7-

3(1)(0)-

Miss. CODE ANN. § 97-3-21 (effective from and after July 1, 1994).

-10 -
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As a matter of elementary legislative history, the only options for
Appellant’s sentence — at the time of the crime in 1981 and upon his conviction in
February 1982 — was death or life with the possibility of parole.

When Appellant’s sentence was vacated in 2007, and he was re-sentenced in
2008, the trial court had only one possible option. It was required to look back at
the law i‘n effect in 1981 and re-sentence Appellant to serve life with the possibility
of parole. The trial court’s failure to do so and sentence of life without parole
issued to Appellant was thus improper.

II.  Section 99-19-107 Does Not Validate Appellant’s Sentence.

The trial court’s error in re-sentencing of Appellant to life without parole is
not justified by resort to Section 99-19-107 of the Mississippi Code. That statute,
the original version of which was first enacted in 1977, now provides that:

[iln the event the death penalty is held to be unconstitutional by the

Mississippi Supreme Court or the United States Supreme Court, the

court having jurisdiction over a person previously sentenced to death

shall cause such person to be brought before the court and the court

shall sentence such person to imprisonment for life, and such person
shall not be eligible for parole.

Miss. CODE ANN. § 99-19-107 (Rev. 2000).> The statute should not have been
applied to Appellant’s resentencing because it requires that the death penalty

statutes to be deemed wholly unconstitutional before it can be used to impose life

2 The last sentence of the original statute passed in 1977 stated that the person previously
sentenced to death would not be eligible for “...work release or parole.” See Laws, 1977, ch.
485, § 5. In 1982, the statute was amended to eliminate the term “work release.” Miss. CODE
ANN. § 99-19-107 (Rev. 1982).

-11-
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without -_parole. The death penalty scheme has not been deemed wholly
unconstitutional. Rather, the United States Supreme Court and subsequently the
Mississippi Supreme Court have determined that Appellant is not eligible to be
sentenced to death because of his mental capacity.

Consider other scenarios in which a defendant sentenced to death prior to
July 1994 could have had his punishment vacated on appeal or collateral review.
Suppose that a reviewing court found that there was insufficient proof of the
underlying felony that raised the charge to capital murder. Or that the reviewing
court found insufficient evidence that the defendant had the requisite mental state
under Edmund v. Florida, 458 U.S. 782 (1982), or Tison v. Arizona, 481 U.S. 137,
107 S.Ct. 1676 (1987), to be senténced to death. On remand, the defendant would
not be eligible for the death penalty. Would Section 99-19-107 require that the
defendant be sentenced to life without parole? Surely those cases are not within
the purview of the statute, because the triggering event — that “the death penalty is
held to be unconstitutional” has not occurred. All that has happened is that the
proof does not authorize the State to impose capital punishment in that case.

Similarly, Section 99-19-107 has not been triggered here. In fact, it has
never been triggered. The trial court should have simply resorted to the version of
Section 97-3-21 applicable at the time of Appellant’s conviction as explained in

Section I, above, and not applied Section 99-19-107.

-12-
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Appellee will no doubt argue, as it did in the lower court, that Foster v. State
controls and requires application of Section 99-19-107 to Appellant’s re-
sentencing. 961 So. 2d 670, 671 (Miss. 2007). In Foster, the Court vacated the
petitionef’s death sentence after the United States Supreme Court determined that
the death penalty cannot be imposed upon juvenile offenders. When the petitioner
was re-sentenced, he was punished with “life without parole” pursuant to the
statute. Jd. The Court held (in part due to procedural considerations) that it did not
matter that at the time of petitioner’s conviction — in 1991 — Section 97-3-21 did
not provide an option for life without parole because of Section 99-19-107, Id, at
672.°

Foster expressly overruled the contrary, established precedent in Abram v.
State, 60;6 So. 2d 1015, 1039 (Miss. 1992). Foster, 961 So. 2d at 671. However,
as explained by the dissent in Foster, by Abram, and other relevant sources of
legisiative history not distinguished or discussed by the Foster majority, the statute
was never intended to deprive this Appellee of a sentence of life with possibility of
parole. Foster should therefore not apply to Appellee’s case for at least three

reasons.

? The facts of this case are also different from Randall v. State, 987 So. 2d 453, 454-55 (Miss Ct.
App. 2008). Randall does not control or have any bearing to this case for the reasons explained
below and also because, there, the defendant’s trial and sentence took place after the 1994
amendment of Section 97-3-21 and its application was not an ex post facto violation. The Court
therefore did not need to resort to Section 99-19-107. Here, Appellant’s crime and conviction
occurred after the 1994 amendment of Section 97-3-21.

-13-
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Fifst, the legislature’s actions analyzed in conjunction with the history of
Mississippi’s death penalty statues demonstrate clearly that Section 99-19-107 was
only intended for use if the Mississippi death penalty statutes were ruled
unconstitutional across-the-board as applied to everyone previously sentenced to
death,

There is room for construction as to the meaning of Section 99-19-107.
Where a statutory provision is ambiguous, the Mississippi Supreme Court looks to
the statutory language and its historical background, its subject matter and the
purposes and objects to be accomplished. Clark v. State ex rel. Mississippi State
Medical Ass’n, 381 So. 2d 1046, 1048 (Miss. 1980).

Notably, although the Foster majority said “[t]he language of the statute is
clear,” Foster, 961 So. 2d at 672, it had, earlier in Abram, said that the contrary
meaning for the same statute was “fairly obvious.” Abram, 606 So. 2d at 1039.
This stark disagreement — if not contradiction — about the meaning of the words of
Section 99-19-107 indicates that those words must be ambiguous.

The historical background and purpose of Section 99-19-107 explains why it
should only apply in the event of a wholesale invalidation of Mississippi’s death
penalty scheme and not after an individual’s relief from a single death sentence. In
Furman v. Georgia decided in 1972, the United States Supreme Court found that
the Georgia death penalty statutes, which gave complete discretion to juries in
capital cases to decide between the death penalty and life imprisonment, were

-14 -
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unconstitutional. This invalidated all death sentences in Georgia. 408 U.S. 238,
92 S.Ct. 2726, 33 L.Ed.2d 346 (1972).
Mississippi’s then-existing statute provided:

Every person who shall be convicted of murder shall
suffer death, unless the jury rendering the verdict shall
fix the punishment at imprisonment in the penitentiary
for the life of the convict; or unless the jury shall certify
its disagreement as to the punishment as provided by
section 1293 (Code of 1930; s 2536, Code of 1942)

in which case the court shall fix the punishment at
imprisonment for life.

Miss. CODE ANN. § 2217 (1942 & Rev. 1956). Because this statute was
substantially similar to the Georgia statute held unconstitutional in Furman, the
Mississippi Supreme Court followed suit and invalidated all death sentences in this
state. Peterson v. State, 268 So. 2d 335, 338 (Miss. 1972).

At that point, those who had been sentenced to death under the now-
abrogated statute sought relief. They contended that because the offense and
punishment were nonseverable, the invalidation of the death penalty required
vacation of their conviction. See Capler v. State, 268 So. 2d 338, 339 (Miss.
1972). In the alternative, they argued that their cases were controlled by
Mississippi Code 1942 Annotated section 2562 (1956), which provided:

that offenses for which a penalty is not provided
elsewhere by statute shall be punishable by a fine of not
more than five hundred dollars $500.00) and

imprisonment in the county jail for not more than six (6)
months.

-15-
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Id. In Capler, however, the Mississippi Supreme Court held that these
defendants should be sentenced to life imprisonment. Id.

The Mississippi Legislature then amended Section 97-3-21, the Mississippi
capital sentencing statute, to read: “Every person who shall be convicted of capital

”»

murder shall be sentenced to death.” By eliminating any jury discretion, it was
thought that the new statute would satisfy Furman. Stevenson v. State, 325 So. 2d
113, 116 (Miss. 1975).

In 1976, the United States Supreme Court refused to allow enforcement of
“mandatory” capital punishment statutes in Woodson v. North Carolina, 428 U.S.
280, 96 S.Ct. 2978 (1976). The same day, however, the Court affirmed death
sentences in non-mandatory “guided discretion” statutes. Gregg v. Georgia, 428
U.S. 153, 96 S.Ct. 2909, 49 L.Ed.2d 859 (1976).

Plainly, the new Mississippi statute was a mandatory death penalty statute of
the type condemned by Woodson. But the Mississippi Supreme Court held that
“the dominant intent of the [L]egislature in 1974 was to enact a death penalty
statute that would meet what were then considered to be constitutionél
requirements.” Jackson v. State, 337 So. 2d 1242, 1251 (Miss. 1976). The Court
went on to re-interpret the mandatory statute as providing the “guided discretion”
allowed in Gregg. In its next session, the Mississippi Legislature then responded
by revising the statutory scheme to conform to constitutional requirements in the

manner of Jackson.

-16 -
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In that same legislative session, Section 99-19-107 was enacted. The
Legislatﬁre legitimately feared ﬁhe consequences of another wrong guess -- some
future, 1;npredictable, U.S. Supreme Court decision holding the most recent
statutory scheme of capital punishment to be unconstitutional. See Steve
Cannizaro, On Death Row: A Long Wait May Be Only Sure Thing, THE CLARION-
LEDGER, April 5, 1977, at Al (copy attached).

That was the motivating factor behind what is now Section 99-19-107. But,
as explained by the leading treatise on Mississippi law, the 1977 statutory scheme
has not been held unconstitutional:

ftlhe current capital punishment statutes were enacted by the
legislature in 1977, in response to the 1976 decisions of the United
States Supreme Court and the Mississippi Supreme Court.
Mississippi, like many other states, had a adopted a mandatory death
penalty statute in the wake of the 1972 decision in Furman v.
Georgia. The Mississippi Supreme Court later held the mandatory
portions of the statute unconstitutional and judicially construed the .
statute to be constitutional by adding a bifurcated sentencing
proceeding that required the presentation of aggravating and
mitigating circumstances on which the jury would base its sentencing
decision. After these decisions the legislature enacted a statute which
narrowly defined the crimes for which the death penalty could be
imposed and a number of statutes to 4govem sentencing and judicial
review of any death sentence imposed.

The Mississippi Supreme Court has upheld the constitutionality of the
Mississippi capital punishment scheme as a whole against repeated
attacks over the years. Various challenges to specific portions of the
statute have also been rejected.

* Citing Miss. Code Ann. § 99-19-101 to 99-19-107.
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MARVIN L. WHITE, JR., 4 THE ENCYCLOPEDIA OF MISSISSIPPI LAW § 27:1 (Jeffrey
Jackson & Mary Miller, eds., Supp. 2008) (internal citations omitted except where
noted).

Indeed, passage of the entire death penalty scheme (Sections 99-19-101 to -
107) in 1977 was a carefully crafted reaction to the United States Supreme Court’s
denouncement of Mississippi’s death penalty scheme. Id. And since then, the
courts have “upheld the constitutionality of the Mississippi capital punishment
scheme as a whole against repeated attacks over the years.” Id. (emphasis added).
The resulting — and only logical — conclusion is that Section 99-19-107 has thus
never been triggered because it only applies “[i]n the event the death penalty is
held to be unconstitutional.” MISS. CODE ANN. § 99-19-107 (emphasis added).

In short, the legislature put Section 99-19-107 on the books to ensure that if
the entire death penalty statutory scheme was held unconstitutional, like it was held
briefly from 1972-1976, then all persons convicted of capital murder would be re-
sentenced to life without parole. The reason for vacating Appellant’s death
sentence (lack of requisite mental ability) was entirely personal to him and not the
result of a complete abrogation of the death penalty. The history and purpose of
Section ;99-19—107 is inconsistent with its use to justify a life without parole
sentence for Appellant here.

The second reason, related to the first, is that Foster incorrectly interprets
Section 99-19-107 and ignores the previously decided 4bram opinion. As

-18 -
JO.99398847.1



explained by the dissent in Foster, the only previous opinion addressing the scope
of the statute was in 4bram where the Court specifically found:
[a]lthough there are no cases addressing the precise application of §
99-19-107, we think it fairly obvious that it is reserved for that event
when either this Court or the United States Supreme Court makes a
wholesale declaration that the death penalty in general, and/or our
own statutory death penalty scheme in particular, is unconstitutional.
Foster, 961 So. 2d at 673 (Diaz, J., dissenting) (quoting Abram, 606 So. 2d 1015,
1039 (Miss. 1992)). In Abram, the Court declined to apply Section 99-19-107
because the defendant’s death sentence had been vacated as mandated by the
United States Supreme Court’s decision in Edmund v. Florida, 458 U.S. 782
| (1982), based on a lack of intent to kill. Abram, 606 So. 2d at 1039. Edmund did
not invalidate a statutory scheme or result in wholesale abrogation of the death
penalty. Accordingly, the Court held that Section 99-19-107 is not intended for
use on a “case-by-case” basis to impose a sentence of life without parole to
individual offenders for whom the death penalty cannot be applied for one specific
unconstitutional reason or another. Abram, 606 So. 2d at 1039,
Third, application of Foster to justify Appellant’s re-sentence directly
violates the due process protections, as well as the Ex Post Facto Clause, of the

state and federal constitutions. The original version of Section 99-19-107 was

passed in 1977. After it had been in place for fifteen years — including the time

5 Indeed, prior to Foster, the statute was never used to impose a sentence of life without
possibility of parole on anyone convicted of capital murder who later saw the conviction
overturned. Foster, 961 So. 2d at 673 (Diaz, J., dissenting) (coliecting authorities).

-19-
J0.99398847.1



during which the Lawrence County murders occurred -- Abram held that it was
reserved only for a scenario where the death penalty as a whole, or Mississippi’s
entire statutory scheme, is found to be unconstitutional. 606 So. 2d at 1039,

In other words, in 1977, the statute was understood to require wholesale
abrogation of the death penalty to impact anyone’s sentence. This was confirmed
by the Mississippi Supreme Court in 1992. But it was not until 2007, when the
Foster court imposed its new interpretation of the statute and fundamentally
changed its meaning and application.

The act of the Foster court in throwing out Abram was the same thing as if it
had amended the statute or passed a new law. The United States Supreme Court
has explained this was an act the Foster court could not constitutionally
accomplish:

[i]f a state legislature is barred by the Ex Post Facto Clause from

passing such a law, it must follow that a State Supreme Court is

barred by the Due Process Clause from achieving precisely the same

result by judicial construction. The fundamental principle that the

required criminal law must have existed when the conduct in issue

occurred, must apply to bar retroactive criminal prohibitions
emanating from courts as well as from legislatures. If a judicial
construction of a criminal statute is unexpected and indefensible by
reference to the law which had been expressed prior to the conduct in
issue, it must not be given retroactive effect.

Bouie v. City of Columbia, 378 U.S. 347, 353-54 (1964) (internal citations and

quotes omitted). Thus, Section 99-19-107, as it was intended when passed and
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confirmed by Abram, could not be expanded to mean this Appellant must serve life
without parole without violating his due process and ex post facto rights.

In sum, the Foster court judicially enlarged the punishment applicable to
Appellant. If this court applies Foster to justify Appellant’s re-sentence of life
without parole, then it would deprive him of his fundamental constitutional rights.

CONCLUSION

Appellant should have been sentenced to life with possibility of parole after
his death sentence was vacated. His original crime and conviction took place
before the sentencing statutes included the option of life without parole.
Impositién of life without parole on Appeilant’s re-sentencing violated his
constitutional right to be free of an ex post facto application of the law.

Furthermore, the unjust result of life without parole is not justified by
Section 99-19-107, a statute the legislature never intended to apply to Appellant
and that would further deprive Appellant of due process and hié right to be free
from an ex post facto law. Appellant therefore respectfully requests that the Court
vacate his sentence of life without parole and remand his case with instruction to

the trial court to re-sentence Appellant to life with possibility of parole.
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This theg_o day of January, 2009.

JO.99398847.1

Respectfully submitted,

amef W. Craig (J}
Justin L. Matheny (| )
PHELPS DUNBAR LLP
111 East Capitol Street » Suite 600
Jackson, Mississippi 39201-2122
P. O. Box 23066
Jackson, Mississippi 39225-3066
Telephone: (601) 352-2300
Telecopier: (601) 360-9777
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) CERTIFICATE OF SERVICE

I do hereby certify that a true and correct copy of the Brief of Appellant was
served via U.S. Mail, properly addressed and postage prepaid, to the following

persons:

Honorable R.I. Prichard, III
Circuit Court Judge

P.O. Box 1075

Picayune, MS 39466

Marvin L. White, Jr.
Assistant Attorney General
P.O. Box 220

Jackson, MS 39205

Hal Kittrell

District Attorney

500 Courthouse Square, Suite 3
Columbia, MS 39429 '

This the3_9 day of January, 2009.

J usté’ . Matheny
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