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STATEMENTS OF ISSUES 

I. Ineffective assistance of counsel during the habitual offender sentencing hearing 

II. Appellant's present habitual sentence is invalid because of an un-counseled and 

unconstitutional prior conviction. 

III. Appellant's current sentence as a habitual offender is an illegal sentence and exempt from 

procedural bars. 

IV. Trial court abused it's discretion by applying procedural bars to deny relief on appellant's 

post conviction motion. 

Iv. 



STATEMENT OF CASE 

Appellant file a post-conviction motion under Mississippi Code Ann. Section 99-39-5 (I) 

(I) (Rev. 2000) into the Circuit Court of Wayne County, Mississippi attacking the habitual 

offender portion of his sentence for the sale of a controlled substance, cocaine in Cause No. 

8343. 

On the 8th day of May 2008, the Circuit Court of Wayne County, Mississippi entered an 

order denying Appellant's post-conviction motion on procedural ground being Cause No. CV-

2008-54-B. This appeal stems from the Circuit Court of Wayne County, Mississippi denial of 

post-conviction relief. See. Exhibit (A) 

SUMMARY OF THE ARGUMENT 

Appellant Bennie Lacey, (hereinafter known as appellant), was convicted in a jury trial on the 

charge of sale of cocaine. Upon his conviction, the state sought to prove that appellant was a 

subsequent drug offender pursuant to Mississippi Code Ann. Section 41-29-147, and as a 

habitual offender pursuant to Mississippi Code Ann. Section 99-19-81. The trial court scheduled 

a hearing for the determination whether appellant was eligible for enhanced sentencing. 

Appellant was represented at his trial on the principal charge and at the enhancement portion of 

the trial by the Honorable Mark S. Howarc\, (hereinafter known as trial counsel). See Exhibit (B) 

During the enhancement proceeding, the state produced documents that was purported to 

be evidence that appellant previously had been convicted twice before in the state of Mississippi, 

and actually served a year or more on each conviction. The state did offer two indictments, one 

from 1980 for the charge of burglary/grand larceny, with an order of revocation on the charge, 

being Cause No. 7754. See Exhibit. (D) 

Trial counsel raised no objections of the State's proffer of these documents. This was 
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deficient perfonnance on the part of trial counsel, because of the fact that trial counsel had failed 

to investigate these documents on the supposedly prior convictions. If trial counsel would have 

done the required proper investigation of these prior convictions, it would have been found that 

the indictment in Cause No. 7754, sale of a controlled substance, was a fonnal charging of two 

persons, Adam Lacey and, a Bandigo Lacey. 

Nowhere in the indictment in Cause No. 7754, did it show that Bennie Lacey, the 

appellant, had been indicted by the Grand Jury. Also, it would have been discovered, that 

someone, either in 1984, or in 1991, had taken a felt tip pen and added two AKA's to the 

indictment, one for a "Bendo", and the other for a "Benny E. Lacey". See Exhibit (D). Because of 

this, it should have raised some concern for trial counsel. As the evidence in a sentencing phase 

of a bifurcated trial under the habitual offender statute, the state had the same burden of proof as 

to the habitual offender portion of the indictment as it has on the principal charge. So that, this 

would have created a reasonable doubt in the trial court's mind on the validity of the indictment 

in Cause No 7754. See Exhibit (D). 

This was clearly deficient perfonnance on the part of trial counsel as, it denied Appellant 

of his due process right to have the State prove him guilty beyond a reasonable doubt of being a 

habitual offender. Because of the fact that trial counsel's failure to raise objection to this 

indictment did allow into evidence of what appears to have been a fabricated indictment, and not 

one returned by a Grand Jury against Bennie Lacey. This deficient perfonnance of trial counsel 

did prejudice Appellant, as it did relieve the State of its duty to prove that the Bennie Lacey in 

the present offense, is actually the same person who was previously convicted in the prior 

offense. 

The State understood its own deficiency in this area, and did call Marvin Farrior, sheriff 
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in Wayne County to the stand to testifY on the part of the State that Appellant had actually spent 

time on both of the prior convictions in his jail. Though the sheriff admitted that he remembered 

Appellant being in his jail during this time on the previous convictions, he could not remember 

the exact date, or how much time the appellant was serving. 

This deficient performance of trial counsel has cased Appellant to be prejudice, as it has 

so undermined the proper functioning of the adversarial process that the sentencing phase of the 

bifurcated trial on the habitual offender portion of the indictment cannot be relied on as having 

produced ajust result. Also, this deficient performance of trial counsel has undermined the 

correctness of the sentencing hearing. 

Appellant has been denied his due process rights to the effective assistance of counsel by 

the fact that he failed to put the State to its burden of proof on the prior conviction for the sale of 

a controlled substance in Cause No. 7754. If trial counsel would have directed that court's 

attention to the alteration of the indictment to include the two A.K.A.'s, then the State would 

have had the burden to explain and prove that the indictment was actually returned by the Grand 

Jury. See. Exhibit (D) 

It would have also raised a presumption that Appellant was not actually the so-called 

"Bandigo" that had been charged in the indictment. This would have tested the State's proof of 

the prior conviction, so that more likely that not, the trial court would have rejected out of had 

the State's evidence. In doing so, the trial court would not have adjudicated Appellant as a 

habitual offender. Appellant has been prejudiced by te deficient performance of his trial counsel. 

Appellant's prior conviction in Cause No. 7754, sale of a controlled substance, is invalid 

because Appellant was denied the effective assistance of counsel. Appellant had been arrested for 

a violation of the conditions of his probation on his conviction for burglary/Grand Larceny in 
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Cause No. 7528. The Honorable Stanford Young was appointed by the trial court to represent 

Appellant. See Exhibit ©. 

Attorney Stanford Young came to the Wayne County Jail to question Appellant 

concerning Appellant's up-coming revocation hearing. During the discussion, he told Appellant 

that he should plead guilty to the charges in the revocation petition, as the court was going to 

violate him anyway because of his association with Adam Lacey. Appellant agreed to this advice 

of his attorney, and agreed to plead guilty to the revocation. Attorney Young presented a petition 

that he did tell Appellant that he needed to sign for the purpose of the revocation hearing. 

Appellant signed the printed form. See Exhibit (E) (F) (0) (H). 

On the 19th day of January, 1984, Appellant appeared in the Circuit Court of Wayne 

County, Mississippi, in what had been portrayed to Appellant as a revocation hearing. Appellant 

plead guilty to the revocation petition and the trial court did revoke his suspended sentence of 

two years. See Exhibit. (E) (F) (0) (H). 

Nothing was ever said to Appellant by his attorney or the trial court that the plea he was 

giving, being a plea of guilty to the charge for the sale of a controlled substance in Cause No. 

7754. The Honorable Stanford Young, who did represent Appellant at the revocation hearing, 

gave appellant the impression that he was pleading to a revocation violation. See Exhibit (E) (F) 

(0) (H). 

During the revocation hearing, the trial court never question Appellant if he understood 

the charges against him, not did that court inquire if he understood what rights he was waiving by 

the entry of his plea. Also, Appellant did not understand that he was pleading guilty to another 

criminal charge, as Appellant had not been presented an indictment, and was ignorant to what his 

actual charge was. Neither did the trial court inform him of any charge, other than he was 
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pleading guilty to a revocation violation. 

This was a constructive denial of counsel in violation of the Sixth Amendment to the 

United States Constitution, and Article 3, section 26 of the Mississippi Constitution. Appellant's 

counsel never presented an indictment to Appellant. If Appellant would have been presented with 

an indictment, he would have pointed out to his counsel that the purported indictment that was 

supposedly returned by the grand jury on the 10th day of January 1984, charged that Adam 

LaceylBandigo Lacey was charged with selling a quantity of phentermine. A schedule IV 

controlled substance on the 22nd day of February 1984. Also, Appellant would have contested the 

charging, as he never had the nickname "Bandigo", and would have had his attorney to raise 

objections. See Exhibit (D) 

The indictment was so defective in its charging, that Appellant's counsel was deficient in 

not filing a demurral to it. Neither did it charge Bennie Lacey, the Appellant with a crime, but 

rather "Bandigo Lacey", and later someone supplied two A.K.A. ' s "Beno" and "Benny Lacey". 

So, it cannot be said that evidence was presented to the Grand Jury to formally charge Appellant 

with a crime. But, the evidence was to the contrary as, the indictment appeared to be fabricated. 

See Exhibit (D). 

The indictment was also defective, as it charged a crime that had not been committed at 

the time it was returned by the grand jury. Appellant's attorney was clearly deficient in allowing 

the State to proceed against him on this fraudulent charge. 

Attorney Stanford Young in his representation of Appellant, was so deficient, that in 

essence Appellant was totally denied any assistance from counsel. This was clearly a constructive 

denial of his right to counsel, so that the State obtained a criminal conviction in violation of due 

process. This has unconstitutionally deprived Appellant of his liberty, making the conviction 
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void. 

Because of the fact that Appellant's prior conviction in Cause No.7754 is constitutionally 

infirm, then it is indicative that it was improperly used as evidence to prove that Appellant was 

eligible for habitual offender status. Because of this fact, his current sentence of thirty years as a 

habitual offender is in violation of due process. 

The United States Constitution guaranteed through te Fourteenth Amendment due process 

and equal protection. Mississippi also by article 3, section 14 of the Mississippi Constitution 

recognizes this same fundamental principle. So that, citizens of the State of Mississippi may not 

be deprived of constitutional rights without due process of law, and that due process requires 

reasonable advance notice and a meaningful opportunity to be heard. 

Due Process also guarantees a criminal defendant who is convicted of a crime the 

fundamental right to a legal sentence. From an analysis of the indictment in Cause No. 7754, 

could not to be said to give Appellant fair notice and how the state obtained a conviction for this 

crime by subterfuge, so that, Appellant has been denied his fundamental right to due process. See 

Exhibit (D) 

Appellant asserts that to use this invalid conviction to enhance his present sentence as an 

habitual offender, has subjected him to an illegal sentence in violation to his fundamental right to 

due process. Since Appellant is suffering from a sentence enhancement that violates his 

fundamental due process right to a legal sentence, these issues are exempt from any procedural 

bars that would otherwise preclude review of his claims. 

Appellant raise these issues in the Circuit Court of Wayne County, pursuant to 

Mississippi Code Ann. Section 99-39-5 (l) (I) (Rev. 2000). The trial court failed to address the 

issues raised by Appellant in his post-conviction by applying two procedural bars, sections 99-
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39-5 (2); 99-39-23 (6). This was clearly an abuse of discretion on the part of the trial court, as the 

right to a legal sentence involves a due process claim which is fundamental and exempt from 

procedural bars. See Exhibit (A). 

The trial court should have reached te merits of Appellant's claims, regardless of the 

three-year limitation period for post-conviction relief, due to the fact of the right to be free from 

an illegal sentence is fundamental. It was clear from Appellant's motion and the annexed that he 

was laboring under an illegal habitual offender sentence, so that this claim was exempt from the 

time bar of section 99-39-5 (2). 

Also, the trial court should have reached the merits of Appellant's post-conviction 

regardless of the fact that it was a successive motion. Correction of an improper sentence is a 

fundamental right and cannot by the motion being successive. Errors affection fundamental rights 

may be excepted form procedural bars. 

The trial court clearly abused its discretion in applying procedural bars to deny relief on 

Appellant's post-conviction motion. In doing so, has deny Appellant his fundamental right to a 

legal sentence. 

ARGUMENT 

I. 

INEFFECTIVE ASSISTANCE OF COUNSEL DURING THE HABITUAL OFFENDER 

SENTENCING HEARING 

Appellant was convicted in a jury trial, and because the state was seeking enhanced 

punishment as a subsequent drug offender pursuant to Mississippi Code Ann. Section 41-29-147, 

and as a habitual offender pursuant to Mississippi Code Ann. Section 99-19-81. A hearing was 

held pursuant to Rule 6.04, Mississippi Uniform Criminal Rules of Circuit Court Practice (1972). 
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(Now Rule 11.03, Uniform Rules of Circuit and County Court Practices) See Exhibit (B). 

During the enhancement sentencing proceedings, the state produced some documents that 

were purported to be evidence that Appellant had been previously convicted twice before, and 

that he also had actually served a year or more on these two prior felony convictions. The 

sentencing court before accepting these documents into evidence, asked trial counsel, (who by 

the way, had for the first time during the sentencing hearing had viewed these documents), if trial 

counsel wished to raise objections to the State's presentation of these documents? Of the which, 

trial counsel answered: "No objections, your Honor." Tr. 306 See Exhibit (I) 

This was clearly deficient performance of trial counsel, as he had failed to investigate the prior 

charges and prepare a defense prior to the bifurcated trial on the enhanced sentencing. It has long 

been held in the Courts of Mississippi that, in bifurcated trial on eligibility for enhanced 

punishment, a defendant has the same rights as in the principal trial. The Mississippi Supreme 

Court mandated in the case of Seely v. State, 451 So.2d 213 (Miss. 1984 ), where that Court held: 

"The State has the same burden of proof as to the habitual offender portion of the 

indictment as it has on the principal charge. The defendant also has the same rights at 

both stages of triaL .. We wish to leave no doubt that a bifurcated trial means a full two

phase trial prior to any finding that the defendant is an habitual offender and subject to 

enhanced punishment." (451 So.2d at 215) 

Appellant had to defend himself against these charges by the State, and the State had the 

burden of proof on the habitual portion of the indictment so, it was imperative that his counsel 

investigate these allegedly prior offenses so that a defense could be presented to these charges. 

But, Appellant's trial counsel had done no preparation for the bifurcated trial, and in not doing 

so, there was no way to put the State's evidence on these prior alleged convictions to the test. 
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This was not sound strategy on the part of trial counsel. The Mississippi Supreme Court held 

that: 

"While attorneys will be granted wide discretion as to trial strategy, choosing defenses 

and calling witnesses, a certain amount of investigation and preparation is required." 

Davis v. State, 743 So.2d 326,329 (Miss.1999). 

Iftrial counsel would have investigated these alleged prior convictions, he would have 

discovered that the indictment in Cause No. 7754, did appear to have been altered. The 

indictment did not appear to have been returned by the grand jury against Bennie Lacey, the 

appellant. Rather, it did charge on Adam Lacey/Bandigo Lacey with the offense. See Exhibit (D) 

Since Mississippi Courts follow the general rule that an identity between the name in a 

document and the name of the defendant creates a presumption that the two people are in fact 

identical, trial counsel should have objected to the names in the indictment. See, Course v. State, 

461 So.2d 770,771 (Miss.1984). 

Because of the fact that the prosecution must show and prove that the records of the prior 

convictions are accurate, and that the defendant that is sought to be so sentenced, is indeed the 

person who was previously convicted. See on, Phillips v. State, 421 So.2d 476 (Miss. 1982). Trial 

counsel should have tested the State's evidence on this point as, it would have created a 

reasonable doubt that the appellant had never been indicted on this charge. This is so, because of 

the fact that the indictment, it did appear that this indictment had been altered by someone who 

had wrote in two A.K.A.'s, "Bendo" and "Benny E. Lacey". 

Article 3, Section 27 of the Mississippi Constitution guarantees the right to only be tried 

by indictment. If trial counsel would have properly investigated the indictment in Cause No. 

7754, which had been offered as proof of a prior conviction, he would have discovered that there 
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is no record in the Wayne County Justice Court that Bennie E. Lacey had ever been charged in 

this offense. See Exhibit (J-K). 

Clearly this would have shown that any conviction and sentence that may have been had 

on this defective indictment, and what appears on it face to be a fabricated indictment, would 

have been an illegal conviction and sentence. See State v. Berryhill, 703 So.2d 250, 253 

(Miss. 1997). This deficient performance of trial counsel denied appellant of his due process right 

to hold the State to its burden of proof on any evidence presented on the habitual offender portion 

of the indictment. Trial counsel's failure to investigate the alleged prior convictions to hold the 

State to its burden of proof, so undermined the proper function of the adversarial process that the 

bifurcated trial cannot be relied on as having produced a just result. See Strickland v. 

Washington, 466 U.S. 668, 686 (1984). 

The Mississippi Supreme Court put forth the test that should be used to judge a claim of 

ineffective assistance of counsel: "(I) a deficiency of counsel's performance that is (2) sufficient 

to constitute prejudice." Walker v. State, 703 So.2d 266 (Miss.1997); Triplett v. State, 579 So.2d 

555 (Miss.1991). Under this test, it is clearly apparent that the deficient performance of 

Appellant's trial counsel, allowed the State to present inadequate evidence, without objection in 

the bifurcated trial. Appellant has been prejudiced by his trial counsel's failure to hold the State 

to its burden of proof. Thus causing Appellant to be adjudicated as an habitual offender. 

Under the well-established standard, "there is a reasonable probability but for counsel's 

unprofessional errors, the results of the proceeding would have been different. A reasonable 

probability sufficient to undermine confidence in the outcome." Strickland v. Washington, 466, 

694 (1984). 

Appellant has met the two-prong test that was enunciated supra, so that his counsel was 
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not acting in the capacity as counsel that is guaranteed by the Sixth Amendment of the United 

States Constitution, and his comparable rights in Article 3, Section 26 to the Mississippi 

Constitution. Appellant's trial counsel failed to hold the State to its burden of proof on the 

habitual portion of the indictment. This did deny Appellant of his due process right to effective 

representation at the bifurcated trial. 

If trial counsel would have held the State to its burden of proof on the alleged prior 

conviction in Cause No. 7754, it is more likely than not, that the trial court would have rejected 

the State's proof as inadequate to prove that Appellant was an habitual offender. Thus the 

outcome would have been different, because of the fact that the trial could not have adjudicated 

Appellant as an habitual offender. See on United States v. Franks, 230 F.3d 811, 815 (5th Cir. 

2000). 

II. 

APPELLANT'S PRESENT HABITUAL SENTENCE IS INVALID BECAUSE OF AN 

UN-COUNSELED AND UNCONSTITUTIONAL PRIOR CONVICTION 

Appellant's prior conviction in Cause No. 7754, sale of a controlied substance, is invalid, 

because he was denied his right to the effective assistance of counsel. Trial counsel did mislead 

Appellant on the nature of the proceedings of which he had entered his plea of guilty. The 

appellant was lead to believe that he was going to a revocation hearing when, in fact, Appellant 

was pleading guilty to the charge in Cause No. 7754. See Exhibit (D). 

It has long been held that in a guilty plea context, that a defendant has the right to the 

effective assistance of counsel. See McMann v. Richardson, 397 U.S. 759, 771 (1970). Clearly 

form the facts set forth infra, appellant was in essence, totally denied any assistance of counsel in 

the entry of his plea of guilty. 
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Trial counsel did not tell the appellant that he was entering a plea of guilty to the charge 

of sale of a controlled substance. But rather, that he was pleading to the revocation of his 

sentence on burglary and larceny. A revocation hearing is totally different from a hearing on a 

plea of guilty. In the context of the guilty plea hearing. A defendant is informed by the trial court 

of the rights that the plea waives, the nature and consequences of the act he contemplates, and 

any other relevant facts and circumstances before the defendant is allowed to enter his plea. See 

Vittitoe v. State, 556 So.2d 1062 (Miss. 1990). 

In the case subjudice, the trial court did not inform Appellant what was actually 

happening, that in the revocation hearing he was pleading guilty to a whole new charge, and not 

just pleading to the revocation charge. Neither did the trial court inform the appellant that by the 

entry of his plea that, he was waiving his basic fundamental constitutional rights. Neither did the 

trial court inform appellant of the charge that he was entering a plea of guilty on. See Exhibit (E) 

(F). 

By the trial court's failure to inform Appellant of the rights that he was waiving by 

pleading guilty, then there was not an affirmative expression that the appellant had waived those 

rights. See Horton v. State, 584 So.2d 764 (Miss.1991). 

Furthermore, since Appellant had not been presented with an indictment, he did not know 

the elements of the charge to which he was pleading guilty. This was one of the constituent 

requirements that had to be determined in making the pleas of guilty. This caused any plea of 

guilty to be so constitutionally infirm, that Appellant had been denied his right to due process. 

Since the trial court failed to make a record of the proceedings, it cannot be said that the 

appellant's pleas was within the perimeter of the constitution. See Wilson v. State, 577 So.2d 

394 (Miss. 1991). 
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· 
Clearly this was a constructive denial of counsel as defined by the United States Supreme 

Court in Cuyler v. Sullivan, 446 U.S. 335 (1980). It cannot be said that Appellant had counsel at 

all. If counsel was acting as counsel as guaranteed by the Sixth Amendment, he would have 

presented his client a copy of the indictment, that being this Appellant. If trial counsel would 

have done so, Appellant would have pointed out to counsel, that he had never been known as 

"Bandigo", so that the indictment did not properly charge his. Also, that the indictment, was 

purported to have been returned on January 1 0, 1984, a month or more after the indictment was 

returned by the grand jury. 

The indictment was fatally defective in the charging, so that Appellant's trial counsel was 

deficient in failing to file a demurral to the indictment. Of the which, Appellant would have 

requested that his counsel to do so, had he had an opportunity to view the indictment. 

Appellant's trial counsel was so deficient in the prior conviction, that it was a structural 

defect on the par within which the trial proceeds and involved basic protections without which a 

criminal trial cannot reliably serve its function. This was a constructive denial of counsel, and 

was in violation of the Sixth Amendment to the United States Constitution, as well as his 

comparable rights pursuant to Article 3, Section 26 of the Mississippi Constitution. 

This structural defect in the context of the guilty plea in Cause No. 7754, was the denial 

of effective assistance of counsel. So that, the Sixth Amendment mandates that the State bear the 

risk of constitutionally deficient assistance of counsel. See Evitts v. Lucey, 469 U.S. 387, 396 

(1985). 

Because of the structural defect in the prior conviction, the State obtained a criminal 

conviction in violation of due process, and has in reality unconstitutionally deprived appellant of 

his liberty, thus making the un-counseled prior conviction void. 
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Because the unconstitutional prior conviction in Cause No. 7754 was used a evidence to 

prove Appellant guilty as a habitual offender in his present conviction, he is in "custody" and that 

prior conviction is open to collateral attack. He was convicted in the prior proceeding in violation 

of Gideon v. Wainwright, 372 U.S. 335 (1963), so that his prior is subject to collateral 

proceedings. See Nichols v. U.S., 511 U.S. 738, 765 (1994); Also, Allen v. Collins, 924 F.2d **, 

89 (5 th Cir. 1991). 

Appellant's current sentence as a habitual offender is in violation of due process, because 

of a constitutionally infirm prior conviction. So that, his sentence of 30 years as a habitual 

offender pursuant to Section 99-19-81 of the Mississippi Code, should be vacated as a matter of 

law. 

Appellant should be re-sentenced to 30 years as a non-habitual offender, eligible for 

parole and good-time credits. That the Court should find that the sentencing court was in error 

using the unconstitutional prior conviction to enhance his present conviction in Cause No. 8343. 

See Lay v. State, 310 So.2d 908 (Miss.l975); Also, Usry v. State, 378 So.2d 635, (Miss. 1979). 

III. 

APPELLANT'S CURRENT SENTENCE AS A HABITUAL OFFENDER IS AN 

ILLEGAL SENTENCE AND EXEMPT FROM PROCEDURAL BARS 

The United States Constitution guarantees through the Fourteenth Amendment due process and 

equal protection. The State of Mississippi also by Article 3, Section 14 of the Mississippi 

Constitution recognizes this same fundamental principle. The Mississippi Supreme Court has 

long held that a defendant has a fundamental due process right to a legal sentence. See, Luckett v. 

State, 582 So.2d 428 (Miss. 1991). The Mississippi Supreme Court has also held that the trial 

court should also entertain a motion for post-conviction relief in which a petitioner claims he was 
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illegally sentenced, regardless of three year limitation period for post-conviction relief, as the 

right to be free from an illegal sentence is a fundamental right and is excepted from procedural 

bars. See, Ethridge v. State, 800 So.2d 1221 (Miss.2001). 

Appellant's post-conviction motion raises the claim that his current sentence as a habitual 

offender is an illegal sentence, because of the fact that the State used an un-counseled prior guilty 

plea conviction to enhance his current sentence. 

Appellant also has shown that he has a fundamental right to be free from an illegal 

sentence. See, Alexander v. State, 879 So.2d 512, 514 (Miss.Ct. App.2004). Accordingly, the 

procedural bars of the Post-Conviction Collateral Relief Act do not prohibit consideration of his 

claim of an illegal sentence. See, Graves v. State, 822 So.2d 1089, 1091 (Miss.Ct.App.2002). 

The issues that the appellant did raise in his post -conviction motion, requires that this 

court should reverse the trial court's denial of his motion and remand back to that court for an 

evidentiary hearing. See, Washington v. State, 620 So.2d 966,967 (Miss.l993). Or in the 

alternative, remand Appellant's case back to the trial court for the correction of an improper 

illegal sentence. See, Sneed v. State, 722 So.2d 1257 (Miss.l998). 

IV. 

TRIAL COURT ABUSED ITS DISCRETION BY APPLYING PROCEDURAL BARS TO 

DENY RELIEF ON APPELLANT'S POST CONVICTION MOTION 

Appellant had raised his claims of ineffective assistance of counsel and illegal sentence in 

the Circuit Court of Wayne County, pursuant to Mississippi Code Ann. Section 99-39-5 (2) and 

the successive writ bar of Section 99-39-23 (6) to deny relief of Appellant's post-conviction 

motion. See Exhibit (A). 

This was an abuse of discretion on the part of the trial court in the failure to reach the 

15. 



merits of Appellant's claims. The Mississippi Supreme Court has held that the three-year 

limitation period for moving for post-conviction relief is irrelevant if a fundamental 

constitutional right is involved. See, Carter v. State, 726 So.2d 195 (Miss. 1998). That same court 

went on to hold that the right to a legal sentence is fundamental. See Lucket v. State, 582 So.2d 

428 (Miss.1991). So that, the trial court did error in applying the time bar of section 99-39-5 (2). 

It goes without saying that trial court also abused its discretion by applying the successive 

writ bar of 99-39-5 (6) to deny the appellant's post-conviction motion. As it has been held by the 

Mississippi Supreme Court and the court of Appeals of the State of Mississippi that the question 

of an illegal sentence must be addressed even if the post-conviction motion is successive. See, 

Smith v. State, 477 So.2d 191, 195-96 (Miss.1985); Lyle v. State, 756 So.2d 1 

(Miss.Ct.App. 1 999). 

The trial court used the wrong rule oflaw in the denial of the appellant's post-conviction 

motion. Appellant has shown by the preponderance of the evidence that his trial counsel was 

ineffective, and because of that ineffectiveness he is laboring under an illegal habitual offender 

sentence. So that the trial court abused its discretion in its failure to reach the merits of 

Appellant's post -conviction motion. 

CONCLUSION 

Wherefor premises considered, Appellant moves this court to reverse and remand this 

cause back to the Circuit Court of Wayne County, Mississippi for an evidentiary hearing 

on his claim of the ineffective assistance of counsel and the illegal sentence. And, for 

what other relief the court deems just and proper. 

16. 



Respectfully submitted this the /~ day of 

17. 

Ju;y' , 2008. 

'.) 
Bennie Lacef, # 38390 
Delta Correctional Facility 
3800 County R. 540 
Greenwood, MS 38930 



CERTIFICATE OF SERVICE 

This is to certifY, that I, Bennie Lacey, Appellant, have caused to be delivered this day, 

via United States Postal Service, postage prepaid, a true and correct copy of the foregoing Brief 

of Appellant to the below listed person: 

Honorable Jim Hood 
Attorney General 
P.O. Box 220 
Jackson, MS 39205-0220 

This the ~ day of <7L..IjI, 2008. 
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Bennie Lacey, Pro Se 
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STATE OF MISSISSIPPI 

COUNTY OF LEFLORE 

) 

) 

) -SS

) 

"AFFIDAVIT OF OATH" 

Personally appeared before me, the undersigned authority in and for the aforesaid 

jurisdiction, Bennie E. Lacey , who after fIrst being duly sworn, did 

state under oath as follows: 

1) I, Bennie E. Lacey , do hereby affirm that I am a citizen of the 

State of Mississippi, and do hereby state that the information contained in the foregoing Civil 

Action is true and correct. I state these facts under the penalty of perjury. 

2) I bring this action in good faith and I believe that I am entitled to the relief, which I seek, 

by same. 

/---:1 

AFFIANT 

SWORN TO AND SUBSCRIBED BEFORE ME, TIDS THE 

~. 

,P DAY OF 

SubsCribOO and ~\O ~ me in my p~,!hiS /7.. ~n . ' 2008 

;;2P ,,'I. ,a NoIBry Public in and Jor the 

~~ /",.~.g.,.!!! •. ~ ~ g " ";;~:'C;\P.RY.<>~'% . 
. _,~ ."" v-6':·~\.!I:;':' 

(6 ) Notary Publi<: : A - 10 # <:_\"0', a~ M!'G<>m,njs"!onExpi(""~.f>P"f;. : ;UGUSrAi'!. 
86

970 (',:~ ... {/r J.tM~ 
MY I . ANh-Ff : : 

COMMISSION EXPIRES \;-" Cornr7"SSion ·'e. S()~, i 
~"O~.. Seu r:; €Xpt.I"f};' : ~ 
'\~: •• , ,·,·:to,lf ".'~ •• ~ 

.'8-"" * ',' " 
··~~S·COU~~~·" .......... ~ .. '" ~ 
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BENNIE E. LACEY 

VS. 

IN THE CIRCUIT COURT OF WAYNE COUNTY 
THE STATE OF MISSISSIPPI 

1U{". 1~uJ) I 't£.:, 

yt; ~i 1"'r zPff 

e 1/fM' ~ 1/ 
STATE OF MISSISSIPPI ~ ~c.-

Exhibit 

A 

PETITIONER 

CV-2008-54-B 

RESPONDENT 

ORDER DENYING MOTION FOR PO",JJ:VICTI I COLLATERAL RELIEF 

THIS DAY came to be heard a Motion for Post-ConvictMn Collateral Relieffiled on March 

6,2008, pro se by Bennie E. Lacey. Said Motion seeks to vacate the enhancement of his sentence 

as an habitual offender under§99-19-81, Miss. Code Ann. (1972), as amended. Petitioner alleges in 

his motion ineffective assistance of counsel. 

The Court having made a full examination ofthe Motion, together with all the files, records, 

transcripts and correspondence pursuant to §99-39-11, Miss. Code Ann. (1972), as amended, is of 

the opinion that said Motion is not well-taken and that Petitioner is not entitled to the relief requested 

in his Motion for the following reasons: 

Petitioner was found guilty of Sale of Cocaine by a Jury on April 9, 1991. Defendant was 

sentenced to serve thirty(30) years with the Mississippi Department of Corrections without the 

possibility of suspension, probation or parole under §99- I 9-81, Miss. Code Ann. (l972), as amended, 

on April 12 1991. Petitioner appealed his conviction to the Mississippi Supreme Court and on 

February 17, 1994 the Mississippi Supreme Court affirmed his conviction of Sale of Cocaine, and 

affirmed his sentence as an habitual offender. On July 22, 1994, Petitioner filed a Motion for Post-

Conviction Collateral Relief with the Supreme Court of Mississippi. On April II, 1995 the Supreme 

Court denied Petitioner's Motion. On December 14, 2004 the Mississippi Supreme Court denied 

another Motion for Post-Conviction Collateral Reliefwhich had been filed by the Petitioner. 

., 
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Petitioner is time barred pursuant to §99-39-5(2), Miss. Code Ann. (1972), as amended. A 

motion for relief under this article shall be made within three (3) years after the time in which the 

prisoner's direct appeal is ruled upon by the Supreme Court of Mississippi. Petitioner's conviction 

and sentence was affirmed by the Supreme Court on February 17, 1994. 

Pursuant to §99-39-3 (2), Miss. Code Ann. (1972), as amended, direct appeal shall be the 

principal means of reviewing all criminal sentences. Any issues regarding the legality of the 

Petitioner's sentence should have been raised during his direct appeal to the Mississippi Supreme 

Court and are not appropriate for a motion for post-conviction collateral relief. 

Pursuant to §99-39-23(6), Miss. Code Ann. (1972), as amended, Petitioner is barred from 

filing this his third or successive motion for post-conviction collateral relief. 

The Court finds for the above stated reasons that the motion is without merit and should be 

dismissed. It is therefore ordered that the Petitioner's motion for post-conviction collateral relief 

is denied. The Court Administrator shall mail a copy of this order to the petitioner. 

SO ORDERED this the g!y of fiflf( , 20 tJ Y. 

CIRCUIT JUDGE 

., 



~ 

~ 

BENNIE E. LACEY 

VS. 

IN THE CIRCUIT COURT OF WAYNE COUNTY 
THE STATE OF MISSISSIPPI 

STATE OF MISSISSIPPI 

PETITIONER 

CV-2008-54-B 

RESPONDENT 

ORDER DENYING MOTION FOR POST-CONVICTION COLLATERAL RELIEF 

THIS DAY came to be heard a Motion for Post-Conviction Collateral Relieffiled on March 

6, 2008,pro se by Bennie E. Lacey. Said Motion seeks to vacate the enhancement of his sentence 

as an habitual offender under§99-19-81, Miss. Code Ann. (1972), as amended. Petitioner alleges in 

his motion ineffective assistance of counsel. 

The Court having made a full examination ofthe Motion, together with all the files, records, 

transcripts and correspondence pursuant to §99-39-11, Miss. Code Ann. (1972), as amended, is of 

the opinion that said Motion is not well-taken and that Petitioner is not entitled to the relief requested 

in his Motion for the following reasons: 

Petitioner was found guilty of Sale of Cocaine by a Jury on April 9, 1991. Defendant was 

sentenced to serve thirty(30) years with the Mississippi Department of Corrections without the 

possibility of suspension, probation or parole under §99-19-81, Miss. Code Ann. (l972j, as amended, 

on April 12 1991. Petitioner appealed his conviction to the Mississippi Supreme Court and on 

February 17, 1994 the Mississippi Supreme Court affirmed his conviction of Sale of Cocaine, and 

affirmed his sentence as an habitual offender. On July 22, 1994, Petitioner filed a Motion for Post-

Conviction Collateral Reliefwith the Supreme Court of Mississippi. On April II , 1995 the Supreme 

Court denied Petitioner's Motion. On December 14,2004 the Mississippi Supreme Court denied 

another Motion for Post-Conviction Collateral Relief which had been filed by the Petitioner. 
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Petitioner is time barred pursuant to §99-39-5(2), Miss. Code Ann. (1972), as amended. A 

motion for relief under this article shall be made within three (3) years after the time in which the 

prisoner's direct appeal is ruled upon by the Supreme Court of Mississippi. Petitioner's conviction 

and sentence was affirmed by the Supreme Court on February 17, 1994. 

Pursuant to §99-39-3 (2), Miss. Code Ann. (1972), as amended, direct appeal shall be the 

principal means of reviewing all criminal sentences. Any issues regardin~ the legality of the 

Petitioner's sentence should have been raised during his direct appeal to the Mississippi Supreme 

Court and are not appropriate for a motion for post-conviction collateral relief. 

Pursuant to §99-39-23(6), Miss. Code Ann. (1972), as amended, Petitioner is barred from 

filing this his third or successive motion for post-conviction collateral relief. 

The Court finds for the above stated reasons that the motion is without merit and should be 

dismissed. It is therefore ordered that the Petitioner's motion for post-conviction collateral relief 

is denied. The Court Administrator shall mail a copy of this order to the petitioner. 

SO ORDERED this the day of , 20 __ . 

CIRCUIT JUDGE 



I CERTIFY THAT THIS is A TRUE AND 
CORRECT COPY OF THE ORIGINAL 

ROiM.~. A. M, Circuit Clerk 
By ~ < _ ___ D.C. 

Exhib:1t 

B 

I N D I C T MEN T 

THE STATE OF MISSISSIPPI 
WAYNE COUNTY 

SALE OF COCAIl£ 
(MCA 541-29-139) 

CIRCUIT COURT 
JANUARY TERM A.D., 1991 

The Grand Jury for the State of Mississippi, taken from the 
body of good and lawful men and women of Wayne County, in the 
State of Mississippi, elected, impaneled, sworn and charged to 
inquire in and for said county, in the State aforesaid, in the 
name and by the authority of the State of Mississippi upon their 
oaths present that: 

BENNIE E. LACEY 

in said County, on the 29th day of August, A. D., 1990, did 
wilfully, unlawfully, feloniously, and knowingly sell, barter, 
transfer, distribute or otherwise dispense or deliver, to Sgt. 
Stanley Wash of the Newton Police Department, a quantity of 
Cocaine, a Schedule II Controlled Substance, in exchange for One 
Forty Dollars ($40.00) in U.S. Currency 

this defendant being previously convicted under the 
Mississippi Uniform Controlled Substance Act, the State is 
seeking enhan~ed sentencing pursuant to M.e.A. § 41-29-147, see 
attached exhibit "A" incorporated herein ) 

This defendant having been previously convicted in the Circuit 
Court of Wayne County, Mississippi, Cause No. 7528, of the crime 
of Burglary and Larceny, and sentenced to serve a term of three 
( 3) years wi th one ( 1) year suspended, with the Mississippi 
Department of Corrections, on July 22, 1981, and in the Circuit 
Court of Wayne County, Mississippi, Cause No. 7754, on July 18, 
1984, of Sale of Schedule IV Controlled Substance, and sentenced 
to serve a term of one (1) year with Mississippi Department of 
Corrections. (SEE AITACHED EXHIBIT B INCORPORATED HEREIN) 

in violation of Mississippi Code Annotated Section 41-29-139 MCA 
(1972), and contrary to the form of the statute in such cases 
made and provided, and against the peace and dignity of The State 
of Mississippi. 

A TRUE BILL: 

(j~ fb1W. 
BILBO MITCHELL, D~IS~T~R~I~C~T~A~T~T~O~R~N~E~Y-

WITNESSES.' NAMES 

Ji~~rt.J;· CIRCUIT COURT NO. 2r.3.03 
'v /'-T--------



Exhibit B 

Eadl of the said felOny crnvict:i.ons heiog upon charges separately brought 

and aris:i:ng out 01" separate incidents at dUfm;ent: tiDes. and upon each of 

the said canvictioos. the said Bemie E. Lacey. was sentenced to separat:e 

terms of ore (1) or more in any state am/or: fedel;alpeoal institution, 

therefQre caning mder Section 99-19-81·of the Mississippi Code Annotated 

(/mended 1976). a Mississippi Habitual Criminal Statute am contrary to the 

form of the statute in such cases made am provided •. am against the peace 

and dignity of the State of Mississippi. 

, 



AFFIDAVIT 

Comes now 5~ !I~ , 
Foreperson of the January, 1991, Wayne County Grand Jury, and 
makes oath that this indictment presented to this Court was 
concurred in by twelve (12) or more members of the Grand Jury and 
that at least fifteen (15) were present during all deliberations. 

1U/2;;/1; ~~COL~'·· 
'" flEjPERSON GRAND JURY; 

<.-' 

SWORN TO AND SUBSCRIBED before me this the ..i.1:z. day of 
January, 1991. 

~_.LJ--D~ 
v' J CilRCUIT-C'LERK--(j 

NO. X-,3-1'10..3",--_ 

Filed this the ~ day of 

January, 1991. 

Margie Mosley 

By ~ d2Po~iY.C. 
:: 
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STATE OF MISSISSIPPI 

VS. 

BENNIE E. LACEY 

NO. 8343 

ORDER 

This cause having come before the court .this day for 

sentencing and the defendant appeared with courisel and the State 

appeared by the District Attorney; the Court heard all 

evidence and argument of the State and the defense finds 

that the defendant, having been convicted of Sale of· Cocaine, 

has been proven, beyond a reasonable doubt, to be a habitual 

of£ender under 99-19-81 MCA. 

It is therefore, ORDERED and ADJUDGED that the defendant, 

Bennie E. Lacey, is sentenced to serve thirty (30) years with 

the Mississippi Department of Corrections without possibility 

of suspension, probation or parole under section 99-l-.9-81 MCA; 

further he is sentenced to pay a fine of $1,000.00. 

So ORDERED, this the 12th day of April, 1991. 

\ 

·75 tci2tf. .. U)~. 

~~-S.~~ 
gJt. rV1j;)Jj 

CIRC1iITJUDGE / 7 
. -~ 

\

'''lKUlE . t 
~~~D "\ ~ ?:J:b-;>; 

,ThIs I :L 

~. ~dav f) 1 ,Jl.GE If--!];?.:~ n .. 11 - 0 \ -..-.---
M~ :~-_19 Q J 4'" 
,~ .7r~:Q"" JI.~ 

l' . - u. '.,Osley 
'''11 '';~Ik. 

By~~.~~ 

, 



" c CAPIAS. _n--. ... _ ... **-

THE STATE OF MISSISSIPPI 
NO. 7528 

To the Sheriff of Wayne County, Greeting: 

WE COMMAND YOU to fake 'he body of Rennie Everette lacy 

; •• ;....-0::: " 

ff to be found In your county. and him safely k~ep, so tha, you have his body before Ih. Honora~le. the 

Circuit Court of Wayne C~unly, to be florden In and for said County, at ,he Court Hou,se thereof, In .he 

town of Waynesboro, on Ihe Instanter ~day of July A.D~ 19~ 

then and there to answer unto the Siale of MissIssippi, on a tharge-of Grand larceny v 

preferred py bill of indictment found and returned inlo the said court, af th~._J"",ULJ1!..yl.... _____ _ 

________ '-________ Term, A.O: 19-...8.f4 thereof, by the Grand Jury duly empan-

elled and sworn at said ferm. 

HERflN FAIL NOT, and have'then and there this writ, with the "'anner you have execu'ted the same . ... 

Given under my hand and seal of sold Court affixed, and issued the 

_-:-_-,8 ... t",h,-_dayof July A.D. 19~' 

..JAa.,.. , e4 J tk .. I:,Rg"... Cieri<. • (S 
Bail ths: defendant In the sum of Dollars, 

with sureties, in the sum of' _______________ _ 

/~~~. j' 

/' ': . J' '6. j \~ Dollars each 

(, "'e, .. ,.j·Tf "'I . 
J~~,l~ 

. ~.~"1;~' /" 

"- d" ,,~,.-=," ,.<,::'" 

_______________ -'Cl.,k . 

By D. C. 

Exhibit 

c 
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IHDlCmEiff-GRAND'iA:ltCEHY .. 1t"~"T.~."'O'''N 1JO-30 •• 

THE STATE OF MI.SS ISSIPPI.} 

WAYN!,,! County 

CIRCUIT COURT /!6.7.5~J' 

,TUT.y Term A. 0 .• 19...8.0..-

,and women . 
The Grand' Jur(KS for The Statt!' of Mississippi, token from the body of good and lawful 111M ~f soid County In The Stote of 

MIssissipPi .. el~ted, Imponeled. swom, ond charged to inquire In and fIX sold County and Stote ofor(!;sold,. In the nome and by the ..... 
outhot-Ity of The Stote of Mississlppf, upon their oaths present: 1hol BENNIE EVERETTE LACY 

, 

In sold' county and Stote on Of' about the 2 8 th day of February A.D ... · 19.§.L 

did then and there wilfully, unkJwfully and fel~iousry toke, steal ond corty away· ________________ _ 

One 20'-ton capacity I-iein-Werner hydro]ic jaCk, mod-e) ?p .... JO-A 
., 

excess of $100 . 
of the lotol value of $ lhe properly of. Charles Britton. Sr, 

in violation of SEction' 97-23-19 Mississippi Code l'J2 Annotated. 

contrary to the form of .the statute In such cases mode and provided. end against the peoce and dignity of The Stole of MississippI. 

A TRUE BilL: 

~uL ... m~~ () 0 - Fo~n Grand Jury. 
CO-L..,. W. ~~~ 

WITNEsses~ NAMES NO 75" .:IS 
.~ f'00J- •. ~. 

mod this !he . EdGy of ~" Pe I • .¥Q 
dAO",-<':d #a",'t~ , a.rlo. , I 

:i:J:::;;;,ft~ 19~ 
~ ~C 



r INDICTMENT Exhibit 

THE STATE OF MISSISSIPPI, } 

WII YNE County 

D CIRCUIT COURT 

JANlJ1\RY Term A. D., 19..8.L 

The Grand Jury for the State of Mississippi, taken from the body of good and lawful men and women 

of Wayne County, in the State of Mississippi, elected, impaneled, sworn and charged 
to inquire in and for said County, in the State aforesa id, in the name and by the authority of the State of 
Mississippi upon their oaths present: 

That ADAM LACEY 

BANDTGO UlrEY ,,/...;,.. i:Je~ ___ A/...~. ~4..I\"",", €. L..~1of 
~ ( ... -,----- \f , 

in said County, on the 22nil day of February , A D., 19J1L 

did wilful/y, unlawfully, and feloniously sell a quanti ty o~ phentermine, a Schedule 
,,; 

IV Controlled Substance, to Charlie McVey in consideration of the sum 

of seventy five dollars ($75.00) in good and lawful currency of the 

Uni ted States of Mnerica :-=----_. 

--+EER1IFY TIIM THiS IS "TRUE AND 
CORRECT COpy OF THE ORIGINAL 

~i1tt;;:' Cir'~it (Ierl~.c. 

in violation of Mississippi Code Annotcited Section 41-29-139 (1972), and contrary to the form of the 
statute in such cases made and provided, and against the peace and dignity of the State of Mississippi. 

A TRUE BI1.:L: 

Ct--G>-.Q ... '7- W. W ~1r.:Jrl 
---------- ~ 

January ,1sB~, 

Wayne f County Grand Jury, and makes oath that this indictment presented to this Court 
was concurrein by twelve (12) or more members of the Grand JUF'J'...and that at least fifteen (15) were 
present during all deliberations. 

Sworn to and subscribed before me this theLO'0 day of ~t'?!.c . 00 " 19fi 

!~M.il' %} ~~~ 

WITNESSES' NAMES 

Charlie McVey 
Mike Tyson 

Joe Taylor 
;:JJ:ffiRiles 

- CIRCUI~O 

NO 7754-

flied thi, the (0 ~dOY of ~n .. * .• "G' 6' J9U, 

'fY'O,A6'tio . ~ G\A;~, Clerk 

By , D. C. 
I --== 

INDICTMENT SALE ll'CBEDULE :XV CONTROLLED SUBSTANCE 
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IN TIlE CIRCUIT COURT ~~~ __ C()lJN'l'Y' HISSISSTPPI 

_Iv _ JUDlCIAL DISTRICT 

Exhibit 

E 

STATE OF MISSISSIPPI 

~9~-~ 
No._?2f ~ 

her 

and 
and 

PETITION TO ENTER PLEA OF GUILTY . -

The defendant, after having been first duly sworn, on his/ 
oath represents and states unto the Court the following: 

1,. Hy full true. name is :-nBp~ .. .. :fl. -fiF?:G!::S<~;_---
L am also known as :. ___ " _ .fJJ_'_~L ___ .__ _ ___ .. _. __ 
I request t.hat all proceecilngs against me be had it ly true 

name. 

--t~ am rez;"sented bY_~_lal'7yer; his name is Lt;I::::1 __ ~~.J 

L l<ishOt'o. pleadpGJ.l)ILTJ~, to rl1Ue )']h~he hli_ of _~. 3 . 
___ ~_A-._~ __ ~~_' ___ -. _._~ (F"":='_ 

t+. I told my .lawy\1r all the facts and circumstances known 
to me about the cllarges against me. I believe tllat my lawyer 
is fully informed on all such matters. My lawyer has counselled 
311d ndvised Ine 011 tile nature of eacl1 charge; on any and all 
less€,r include.cl charg"s; und on all possible defe",s8s that I 
might have in tIlis case. 

5. I understand that I may plead "Not Guilty" to aLlY offense 
charged against me. If I choose to plead "Not Guiltyrr the Con
~titution guarantees me: 

(a) the right to a speedy and publiC trial by jury, 
(b) the right to see, hear and face in open court 

all witnesses called Co testify against me; and 
the right to cross-examine those witnesses, 

(c) the right to use the power and process of the 
Court to compel the production of any evidence, 
including the attendance of any witnesses in my 
favor, 

(d) the right to have the assistance of a lawyer at 
all. stages of the proceedings, 

(e) the presumption of innocence, i.e. the State 
must prove beyond a reasonable doubt that I am 
guilty, and 

(f) the right to take the witness stand at my sole 
option; and, if I do not take the witness stand, 
I understand, at my option, the jury may be told 
that this shall not be held against me, 

(g) also, the right to appeal my case to tile Mississippi 
Supreme Court, if T· am convlctecl nt R trial on the 
charge or charges in the indictment. 

Knowing and understanding tl1e Constitutional guara11tees set 
forth in this paragraph, r hereby waive them and renew my desire to 

'enter a plea of Guilty. 

6. I also understand 
impose the same punishment 
tri~l and been convicted. 

thdt if I plead "GUILTY", the Court may 
as if I had pled "Not Guilty", stood 



7. I know tOo,it if I plead "c;OlL'I':," to • L Char~~e (these 
·charge.s), the possible sentence i!l 1_~;~ _____ .. __ v' -0-1" 

\minil In0 " ,-Eo m imum 
years imprisonment and/or a fine oE $~1!!-~..R,.cI_ ·---=-::.... __ .____ . 

(minimum) to (maximum) 
I know also that the sentence is up to the Court; that ttle Court 
is not required to carry out any understanding made by me and my 
attorney with the District Attorney; and further, that the Court 
is not required to follow the recommendation of the District 
Attorney; if any. The District Attorney will take no part other 
than providing to the Court, Police Reports and other factual_ 
information as requested by the Court; and the District Attorney 
ahail mal~e no recommendations to the courts. conce~y sen-c>-. -"<'. 

~_ence except as fOllows -.~!t=-- ~ ~~.___ _ ' .. ~ 
, 

8. I have have not been convicted of one of more 
felonies in the past as follows: 

"'./ ... 

9. I am ~ am not ___ presently on probation or parole. 
I understand that by pleading guilty in this case this may cause 
revocation of my probation or parole, and that this could result 
in a sentenee of ______________ . ___ years in that case. I 
furtber understand tbat if my parole or probation is revoked, any 
sentence in that case may be consecutive to or in addition to any 
sentence in this case, 

10. 1. am ~_~_.'_..L._~_ I have gonG to school up 
to and including ; my physical and 
mental health is presently sat' factory. At tbis time I am not 
under the influence of any dru s or intoxicants (nor was I at the 
time the crime \<7as committed), except :--1)} 1V~ _________ _ 

--------------_._--
11. I declare that no officer or agent of any branch of 

government (Federal, State, or local) has made Bny promise or 
suggestion of any kind to me, or within ~y knowledge to anyone 
else, that I will receive a lighter sentence, or probation, or anx 

_~.~Of le~ y if __ l~e '~GUIL~~~,_,_:cePt:_: ~.q-

12. I further underseand'- ·n;t"if I plead "GUILTY", I waive 
my right to appeal on any isslJe concerning the charge or charges 
in the. indictment 

l3. I believe that my lawyer has done all that anyone could 
do to counsel and assist me. I AM SATISFIED. WITli TIlE ADVICE AND 
HELP HE HAS GIVEN ME; I recognize that if I have been told by my 
lawyer that I might receive probation or a light sentence, this 
is merely bis prediction and is not binding on the Court. 

of 
of 

14. my plea 
on the basis 

~~ .. t:t.;t~ . " . ~~.~.~e··-.. ~· ~:UA ~ o-:w,.;r r?I .1,) Q ~. a 'A Q 4:;Z:""~&~~::....c_~'?t-. 
. - --.J.:kU? )0 ' , - __ . 

/ S.: 1 -a-~~=~~~o-- ":~==v:' -.J-~&d.~Z!C'iT~~--c-.-du~ ,. ,~ 
- -- -. .....&. •. ...Q , ---"--'-'---'-'--

._----_.---
--"._---

15. I OFFER lIY PLEA OF "GUILTY" FREELY AND VOLUNTARILY AND 
OF MY OWN ACCORD AND WITH FULL UNDERSTANDING OF ALL THE MATTERS 
SET FORTH IN THE INDICTMENT AND IN THIS PETITION AND IN TUE 
CERTIFICATE OF lIY LAIVYER I<1HICH' FOLLOWS. 



16. I furthl state th8t I wish t() w:liv ,e reading of tile 
'. indictment or information in open Court I request the Court to 

enter my plea 0.z..;.'-GUILTy rr as set forth :i,n paragraph IIi-. If not 
applicable, _______ . 

(check) 

17 . Hahitual Criminal Paragraph. If 1 · 11 1._--
'" not: HPP .1e<1) e,,--;-~_:-c-

(check) 

(Set forth the' language of the appropriate Statute including punish
ment.) 

Signed and sworn to by me, on this li_ day of ~_~_' 
19-£U wIth the full. knowledge that every person "ho hall ",lful1y 
and corruptly swear, testify, or affirm falsely to y mate 'al 
matter under any oath, affirnlation, or declaration egAlly administered 
in any matter, ca~sa or proceeding pending in any court of law or 
equity shall upon conviction be punished by imprisonlnent in the peni
tentiary not exceeding Ten (10) years. 

• 
J "11 h / e· J,,~ c· 12 .. ",)_' ____ _ 

DEFllNDANT 

Witness 

~~k:4 ;< 

FILED 
JUt 18 19M 

M~RG'E G, MOSLEY 
"InCUIT CL~RK 

'v_~w:J,'!!JP. MISS 

j 

before me ~-1:( the 
__________ , 19, .l..: 

[<5 day of 

--22(~~--ilT-I").'\~u---. '-

/1.' ~ 
__ ._~. a 'c... .• ' 1. ""_,_, 

OFFICIAL TITLE 

---~ 
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CERTIFICATE OF COUNSEL 

The undersigned, as lawyer and counsellor for the above 
defendant hereby certifies: 

1. I have read and fully explained to the defendant the 
allegations contained in the indictment in this case. 

2. To tIle best of my knowledge and belief the statements, 
represen't3tions Rnd rleclRr~tions ninde by the de£en(l~nt in the 
foregoing petition are in all respects accurate Rnd true. 

3. I have explained tlle maximum and minimunl penaltj.es for 
each count to the defendant, and COllsider him competent to under
stand the charges against him and the effect of his petition to 
enter a plea of guilty. 

4. The plea of "GUILTY" offered by the defendant in this 
Petition accords with my un~erstanding of the facts he related 
to me and is consistent with my advice to the defendant. 

5. In my opinion the plea of "GUILTY" as offered by the 
defendant in this Petition is voluntarily and understandingly 
made. I recommend that the Court accept the pl.ea of "C;UILTY". 

6. Having discussed this matter carefully with the defendant, 
I am satisfied, and I hereby certify, in my opinion, that he is 
mentally and physically competent; there is no mental or physical 
condition which would affect his understanding of these proceedings; 
F'lrther, I state tilat T have no reason to believe that he is pre
sently operating under the influence of drugs or intoxicants. 
(Any exceptions to this should be stoted by counsel on the record.) 

Signed by me in the presence of the defendant above named and 
after full discussion of the conten~s, of t lis certifl,'cate <dth the 
defendant, this the .. d_ day of , 19& • . ' 

1'\ , 

/ '#4 1/ '1 -{.(-c:.--:-- - . I~' . ~oe"v ""i0nn; lJEl'El ~/ 
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IN TIlE CIOCUIT CUJRr OF WAYNE <XXlNTY, MISSISSIPPI 

THE STATE OF MISSISSIPPI 

VERSUS' NO. 7528 

BENNY LACEY 

bRDE"lt 
=~~'7' 

This cause having come on for hearing this day I the 

Defendant., Benny Lacey, hav~ng' been' present togetner with 

his Attorney, Honorable Stanford Young, and the Defendant 

having offered to enter a plea of guilty to the charges 

in the Petition of Revocation, the Defendant having waived 

a formal rev'ocation' hearing, and the Court, questioned 

the Defendant to ascert~in the voluntariness of said plea 

and to ascertain that the Defendant understood the con-

sequences of said plea, and having asked the Defendant the 

following questions: 

1. "At the present time, are you under the influence 
of any drugs or in"toxicants?-; the Defendant 
replied: "No. " ... 

2. "Do you claim to now be or have ever suffered 
from any type of mental disease or disorder?"; 
the Defendant replied': "no. II 

~. "Have you read or had read to you this Petition 
in its entirety?"; the Defendant replied: "Yes. II 

4. "Does it accurately reflect aU negotiations by 
way of plea bargaining, if any?"; the Defendant 
replied: "Yes. 11 

5. "00 you completely un.derstand the Petition?" 
the Defendan:t replied: "Yes." 

IT IS THEREFORE, ORDERED AND ADJUDGED that the Defendant'f' 

plea of guilty to the charges in the Petition of Revocation, 

is accepted, and that the Defendant's suspended sentence is . 

hereby revoked and the Court sentences the Defendant to 

serve a term of two (2) years with the Miss-issippi Depa~ent 

of Corrections located at Parchman, Mississippi. 

,.......-f1·~0 SO ORDERED this the 19th day of January, 1984. 

I.!~·' d\ 
h-;C-~L1;;JS'''' , 
IIS.c:f,!a:£:,~,: r-.; .. I;-;,~. !. 

ByCII~~"~.~ ~'~> 
/. 

"'" ,.r.' ....., ...... ..,..~,.,. I 
t
;';II~U~iE-OC~)Y'J 
BOOr. -t -1'/:-".' 

. rAGE 4 ,3 '1;b_, ----..• --~- .: 

/ 

ilf I.,L)A'U~.[-, ~~:~<- .. 
, ./ 
CIRCUIT JUDGE 

Exhibit 

F 



\G, STATE OF HISSISSI"PPI' 

'lS. 
IN Tl£~: CrRCUIT COURT OF 

~AYlJ.E. Cor]PlTY 
Exhibit 

BENNY EVERETT LACY NO. 7528 G 

This day in1.:o open Court came the District Attorney wh·a prose·cutes Eor the 

State of Mississippi ana came also Benny Eyerett I.ac:y in his own prope.r 
person ~nd represented by counsel and was lawfully arraigneq upon an indictmen: 
lawEully returned by tl,e Grand Jury of Wayne County, ~aid State, 
chargilJg the said defendant with t~e crime of Bur.Qlary and Larceny v .. And 
b.-ei~g dulY advised of all his legal "an"a constitutional right:s in the premises 
and bei-ng further advised of the consequences of sqch a plea tpe defendant did 

then" and th·ere enter his plea of guilty t~ said indictment. 

Therefore, for said offense and on s·aid plea of g:uiltg it is by the Co~rt 
ORDERED and ADJUDGED that the said Benny Everett" Lacy be and he is 
hereby sentenced bo serve a term of, 3 year(s) in th~ MissL~ppi Department 
of Corrections w.ith .Gl.-:"g~~r(~) suspended and.-f.: year (5) on proba.t:ion undeJ 
che superyision oj: t.v.e Mississippi Department of L"orreccions. dreer i;ne sa~a 
Benny Everett" Lacy has completed service of 2 ge~r(!?' "in tbe Miss
issippi Department of Co~rections and is honorably discharged therefrom becaUSE 
of the: expiration of sentence, t~e said __ Ben"ny Everett Lacy wi1.1 be ... 
thereby ~emanded to the su"perv.ision of the Hississippi Department of Correci..ioJ" 
to corup.'ete the suspended portion of this sentence under tile jurisdiction of 
the Court. 

It ir: "the order of -the Court that !IOU shall comply with thl! following :::-on
ditions of probatipr.: 

(a) Defenda:nt shall hereafter commi t no offense against the laws oE this 
or any state of the United states, or of the United states. 

(b) Obey all orders of tLJe Court and the Probation Officer. 

(c) AVoid inj:lI"ious or vicious habits, totally avoiding thn use DE. ba~'bi
rurates, narcotics, marijuana, or any habit~al forming drugs~ 

(d) Avoid person.s and places of disreputable br harmJ:"ul character and spe
cifically avoid association with any person" previously convicted of a 
crime, or p~esence at any location where a" crimincd act i:; beil1g com
mitted. 

(e) Report" to the Probation 'officer iil pez."son today and once a mon th bflgin 
Ding the ~onth following tpis date, or as directed. 

(f.: Permit the" Probation Officer to visit you at home or elsewhere, with
out restriations, reluctance, or delay". 

(g) Do not leave Wayne County without written permisslon ai' f:he ConI 
and/or Probation Officer. Remain within the state of Missi"ssippi unless 
authorized on proper application thereof. 

(b) Immediately notify the Probation Officer of any change in a.ddress, em
ployment";-- mari tal status, "or arrest. 

("" ) Pay a fine of ;" pay restitution of i pay Court r.ost 
of~..QO" ,J pay Court appointed attorney fees oftQ he det.; all Ol.~ such 
sum tvtal.i':Jg__ _ ____ • Such amount shall be pay~ble in month1y i '2-

stallments of each, beginning on or before the lOtb of each 
month "following todays date. 

(j) Pay a Probation supervision fee of$lO.OO per month, beginning on or 
before the 15th day of eacq month following todays date. 

(kJ Report to the Probation Officer upon request, the source, natu~e, and 
amount of all income or money receive"d. 



(l) Support all ,"'1e~nd<tl1i;s as re.quired··:bg la.f anti. c~mduct gour~ 
abJy a~ all times. 

(tn) Abstain from' the use of ,~.lCOho-.t: in a.ny: form: '"~t .:~·n~~ t1."~~<.· ." , ... " , 

'(n) That: I do; hereby waive .:e~~~·i:Jltidj,."~,~:· '"i-.~.:d:> '~.ta~,~,<~i:-;'1;i,~i~~'~'P·~i fi 

ang juri sdicti on in Qr. outsid~ :Jb"e·-U!lli:~'d:. St·a:·te·s .... w:h·~re..: .~.,' may. 'be. fou~ 
and also agree that. I 'will 'not;,':_con~est any .,eflci~~-"b.!J,:a.n·y· ""jursidi~tiol' 
to return me to the State of MIS:SISs~pPI .. ·.· . .'::' -.> . " '. " . ~ 

(0) And further, that b~ or sh~ \ 
, \ 

You axe hereby advised "th'at' untiei· ·t:.h~·'::lalr. ~:oi: ·tli'is.· scare, tl:!e. Court . . shall 
determine the terms an~ cgnditions ot>~ou; 'p;obat.i~n ~ and ';;",9 ".l4;;' aii!i. t:izr.e dur~ 
ing the period of pxoba t:.i on. al ter, mO'di.fY, eXt.erHi., t'erminats, or di.rect, the 
enEor:cement of the "above sent-ence.. . ... ;-=.;?'"':': ..... ~ 

So arderd and 'adjudged, in open Cour't 

STATE OF MISS~SsrpPI 
';OUNTY OF. ,WAYNE __ 

" 

~,,:: 

'. 

~Ji::£/rlay~ Of~UIY ,,19§L_ 

,', ,'L')J~' 
" Cir,cu1 t j.udge ,. . 

.' 
~M<!"kJi-,j4A~Cl'erk Of the'Circuil:',Cour1:,sllia oount:y and'sl:al:e, 

he ebg certify that:, the ove and ~oxegolpg is .. a -true a~d corre.ct·,coP.'1,of the 
order entered and 'reco;rde in J:.be Hin.u~.e Book-.n~page;Jjp.!:Lof t.he circuit 
Court of the said County in ~he above stg~ed and 'numbered cause. . 
, . - . . I ' 

"'hiJ th~ay of _~'19.E1., ,.' . , 

(ra . ~~;&~. 
eiie.i I: ('lerk ~;1;;~ untor 

A perrified copy of, this order has been de~ivered to the P.robat.i.o~er, w-ho 
has been In.<iltructed regarding the same. 

This th.,5Laay Ofj9~, 19~. 
X accept the above probation in ,,': 
accordanc~ ~irh the rerms thereof. 

_~~~L~~~t~e~y~ __________ _ 
Probationer 

~,j( --~'dL? 
Probation Officer 



IN THE CIRCUIT COURT OF WAYNE COUNTY, MISSISSIPPI qw, TERl1, 19 00 

STATE OF MISSISSIPPI 

VERSUS . _ ~ & .~. itU X O&a1d'< A . \J • 

WAIVER OF ARRAIGNMENT AND 
ENTRY OF PLEA 

No.1SJ~ '''''~:'''-

Comes now the Defendant,Sa ,,'f t::..,.,J;;t, £.1b in 

open Court and ackno\'11edges service of a copy of the 

Indictment on a charge of ij 1 a;",J ~ fZ " • 

and for plea to said Charg~~id Defendant says t~ (he, she) 

(is not guilty) (offers a plea of guilty) . 

WITNESS my signature this' the /~~ay Of~ 19$0 

~ . .F.2~ 
DEFENDANF 

~:€R~ 
Filed this Is u.. day of. 

% l~~o. 
_ ::f!-~t/J6.d -j~. 

crRCUIT CLERK ,-J 
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l--------------------------~-----------------------------------------------------. 
~ IN THE CIRCUIT COURT OF WAYNE COUNTY, MISSISSIPPI 
1~HE STATE OF MISSISSIPPI ' 

VS. NO. 7528 ' 
~ENNY E. LACY '0 R D E ~ 
: This cause having come on for hearing this day, the defendant, Benny E. Lac] 
jbeen present together with his attorney, and the defendant having pled guilty to 
lof Grand Larceny after questions from the Court concerning the consequences of 5 

IT IS, THEREFORE, ORDERED AND ADJUDGED that the defendant's plea of guilty 
,of Grand Larceny is accepted, and that the sentencing is set for the 22nd day of 
1980. 

ORDERED AND ADJUDGED this the 21st day of J~ly, 1980. 

LesterF .Wi 11 i ams on 
CIRCUIT JUDGE 

, , 



H 
Exhibit 

IN THE CIRCUIT COURT OF . FAYNE COUNTY, MISSISSIPPI R 

THE STATE OF MISSISSIPPI 

VERSUS NO. 7754 

EENNX E. LACEV 

OR D E R 

This cause having come on for hearing this day, the Defendant, _Il.§mny E. Lace"y 

having been present together with his Attorney, Honora..ble Stanford Young , and the 

Defendant having offered to enter a plea of guilty to the charge of Sale Schedule IV Controlled S~stance 

and the Court, having placed the Defendant under oath, questioned the Defendant to ascertain the volun· 

tori ness of said plea and to ascertain that the Defendant understood the consequences of said plea, offered 

by way of Petition to enter plea of guilty filed in this couse, and having asked the Defendant the following 

questions: 

1. "At the present time, are you under the influence of any drugs or intoxicants?"; the D"fendant replied: 

"No,1I 

2. "Do you claim to now be or have ever suffered from any type of mental disease or disorder?"; the 

Defendant replied: "No." 

3. "Have you read or had read to you this Petition in its entirety?"; the Defendant replied: "Yes." 

4. "Does it accurately reflect all negotiations by way of plea bargaining, if any?"; the Defendant replied: 

"Yes,1I 

5. "00 you completely understand the Petition?"; the Defendant replied: "Yes." 

IT IS THEREFORE, ORDERED AND ADJUDGED that .the Defendant's plea of guilty to the charge of 

"-.,a.,le Schedule @ Controlled SubstanqEls accepted, and that--l;,he._q.efendant b~,-. ..£.\1d 

he is hereby se"tenced to serve a te_~9f one CD year wi th the Mis,,>irgd.ppi 

Derarpnent of Con;ections located at l'._<g'cl}rnE,r!.L..liissi2sirc>pi: '8id sexU~_e;lC," 

to rU~2ns~.E.~ ti ve wj, th any other sentE2£l~ thE? def endgnt_.rnqy be serY;:IC!. 

ORDERED AND ADJUDGED this the . ..l.l1.tQ_doyoL __ . .i!.uly ,19 84 . 

,llll 20 1984 

r""" ·-.. ·_·_·---.... 1. 
1 MINUTE: r~'"')(),'( ! 

.: F('·,.'· ';'. I ~ ,. . .'~., .....;:)-

FilED 
i .' ..... ¥.~:.: ", 7'7. 

"-, ", ;·:\~':;U:'f ...... , ......... 'w_.,. 

1",(;.: :',: V cRKI." 'f\ ~. 0!l_--,_ ,M8i~~Rj!J~W' -~'\~'"" -;r _-.Jt.~~~.:.~~ ",_ .'-'._ ........ _ ___. 

-.... M;lJ~~~1.--. 
Circuit Judge 

I CERTIFY HIP.T THIS IS A TRUE AND 
CORRECT COPY or TilE ORIGINAL 

'Vh _ 'b ,/2] .7 -#--:-~~-r'-~~-' ~\ 
~!iJ\I\GIE G. MElsLE.Y, Circuit C!.,,~k \} 

.(J :.r.1 rf.)~.,J 
tty .--'l...!::!-=--.;::.6..:.-_-~~--:::=:;; D. c.. 

.".j . ~' " 
:;:" ,," 

/1 '" 
I~' i·';' 

.j 

:ji 
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SENTENCING HEARING 

Exhibit 

I 

1 F?~"'.~',Yf:V.J-',l?ne,.Wl 

2 BY THE COURT: The matter set this morning is a 

~ sentencing hearing in Cause Number 8343, the State versus Bennie 

4 E. Lacey. And Bennie E. Lacey is before the Court with his' 

5 attorney, Mark Howard. The State of Mississippi is represented 

6 by the District Attorney, Bilbo Mitchell; The situation, as I 

7 recall, is this; A Jury returned a verdict of guilty in this 

8 matter against the defendant, the charge being sale of cocaine, 

9 and the question before the Court at the present is whether the 

10 

11 

defendant is to be adjudged a habitual criminal and sentence.d 

under Section 99-19-81 and another .~_~~anced}punishment statute, 

12 and the number escapes my mind. 

13 BY MR. MITCHELL: @:i-~29-=i4:V 

14 BY THE COURT: All right. What says the State as to the 

15 matter before the Court? 

16 BY MR. MITCHELL: Your Honor, before,I call my·first 

17 witness,! would like to introduce two certified copies of the 

~@ 

l,@ 

20 

21 

22 

23 

24 

f..@ 

26 

27 

28 

29 

pertinent information concerning the pr~or convictions. I hava 

got Mr. Howa.rd looking at them right now .. Your Honor. 

Your Hon?r, thes~ two documents that I'm asking to be 

entered into evidence wou,ld show to the Court that Bennie Lacey 

was 'convicted in 1980 of burglary and larceny, and that he was 

rep.Ee~.en!:~.d in that cause by John Gun, a,10ca1 attorney here .. 

and that he was later revoked on that charge, and on his 

reyocation hearing was represented by Mr t Stanford Young, also a 

local attorney here. 

SY THE COURT! He was placed on probation.~ .-_.-_ ... _--
BY MR. MITCHELL: Originally placed on probation and then 

had that sentence revoked, Your Honor. Yes, sir. And when he 

"~·'.pr.V.- ."~'Q~r'Tl\' ~.,.t:',...,,"".,", ..... ...." ................ '"' ...... ~ ....... 

.' 

; 
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SENTENCING HEARING 
MARVIN FARRIOR, Direct 

306 

€) was revoked, he was sentenced to serve a term of two years with 

2 the Mississippi Department of Corrections. 

3 Th~ second exhibit which I'm introducing shows that M~~ 

.t@ 

X 
Bennie E;,.( Lacey was convicted on February 22nd, 1984, for sale 
.. - .-- ...... _ .. "-
of a. schedule fgur. controlled substance under the controlled 

'.-'. .. --------,. . 

6 substances laws of the State of Mississippi, and that he was 

7 repr~sented by Mr. Stanford Young on that case, and he was 

8 sentenced t~ serve a term of one year with the Mississippi 

9 Department of Corrections. 

10 BY THE COURT: All right. Any objection to these 

11 exhibits being introduced into evidence? 

©t- BY MR. HOWARD: No objection, Your Honor. 

13 BY THE COURT: Very well, let's do it then. 

14 (WHEREUPON, THE ABOVE-MENTIONED INDICTMENTS IN CAUSE NOS. 

15 7528 AND 7754 WERE RECEIVED AND MARKED INTO EVIDENCE AS 

16 EXHIBIT NOS. 8 AND 9.) 

17 BY MR. MITCHELL: Your Honor, the state would call Marvin 

18 Farr,.ior. 

19 SHERIFF MARVIN FARRIOR 

20 was called as a witness on behalf of the State of 

21 Mississippi, and after having been first duly sworn, testified 

22 as follows: 

23 DIRECT EXAMINATION BY MR. MITCHELL: 

24 Q. What's your name? 

25 A. Marvin M. Far~ior. 

26 Q. And your occupation? 

;;.7 A. Sheriff of Wayne County, Mississippi. 
, 

28 Q. How long have you been Sheriff in Wayne County? 

29 A. Going on twenty four years. .. 

('TuflV (> r.TR~()N ('T'RrTlT'T' ("()IH?.,... JH'pnD'T'I:'D 
, 



~. 

~ 
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1 Q. 

2 A. 

3 Q. 

4 A. 

5 Q. 

6 A. 

7 

8 

9 

10 

11 Q. 

SENTENCING HEARING 
MARVIN FARRIOR. Direct 

All right, sir. Do you know Bennie E. Lacey? 

I do. 

Do you see him in the courtroom today? 

Yes, I do. 

Would you point him out? 

He is sitting beside Mr. Howard. 

307 

BY MR. MITCHELL: May the record reflect he. 

pointed to the defendant? 

BY THE COURT: Yes, sir, the record will so 

reflect. 

Th.e case that we just tri~d and "got a conviction 

12 on, 8343, against Bennie E. Lacey, is this the man we were 

13 trying th·at you just identified? 

14 A. Yes, it is. 

15 Q. Are you familiar with Cases No. 7528 and 7754 where 

16 a Bennie Lacey was convicted, first of burglary and larceny, and 

17 then, in the other case, of sale of a sc~edule four drug? 

18 A. Yes, sir. 

19 Q. Okay. And is that the same Bennie 'Lacey that you 

20 pointed out in the courtroom today? 

21 A. Yes. it is. 

22 Q . Sheriff, on the two prior cases, 7528 and 7754, do 

. ~3 you actually have memory of Mr. Bennie L~cey serving those 

24 sentences? 

25 A. Yes. 

26 Q. Okay. And do you remember whether all of those ~ 

27 sentences were sErved in the wayne county jailor part of them 

28 were served at Parchman? 

29 A. Part was served here and part was served at 

I"'T~T"V r .... TOCAH I"'TVrTTT'T' r'nno." vt'ont)'T'J;'t) , 
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7 
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10 

11 

12 

13 

14 

'- 15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25+ 

',-, 26 

27 

28 

29 

Honor. 

SENTENCING HEARING 
STATE RESTS/DEFENSE RESTS 

BY THE COURT: Very well. 

BY MR. HOWARD: That's all we have, Your 

BY THE COURT: Anything else? 

BY MR. MITCHELL: No, sir. 

309 

BY THE COURT: All right, sir. You may step 

down. 

BY MR. MITCHELL: Your Honor, the state's 

ready to rest, unless you want· me to argue my_ 

posi~ion now. Would-you rather. me wai~ for that? 

BY THE COURT: Now,· the Sher~ff was' 

testifying about 7528 or both of them? 

BY MR. MITCHELL: Both of them. 

BY THE COURT: All right. 

BY MR·. MITCHELL: He remembers each of them. 

BY THE COURT: All right. The cross 

examination bad to do with .just one of them. 

BY MR. MITCHELL: And"' the state rests, 

except for argument, and I assume you want me to do 

argument after the defense gets through. 

BY THE COURT: Yes, sir. 

BY MR. MITCHELL: All right. The State 

rests. 

BY THE COURT: What says the defendant? 

BY MR. HOWARD: The defense has no witnesses 

to call, Your Honor. We rest. 

BY THE COURT: All right. I will hear 

argument. 

BY MR. MITCHELL: Your Honor, the question in this case 

·TMn ..... ,... f'.TQC'r\U r'TPrfTTm ,...""rrn .... .,,.,.,..,,...,,..,"''''',, 

" 
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1 . Parchman. 

2 Q. 

SENTENCING HEARING 
MARVIN FARRIOR, Cross 

308 

All right. But you have memory of those sentences 

3 being served? 

4 A. Yes, sir. 

5 BY MR. MITCHELL: Judge. that's all I have of 

6 this witness. 

7 BY THE COURT: Mr. Howard? 

8 CROSS EXAMINATION BY MR. HOWARD: 

9 Q. Sheriff Farrior, regarding the case 7528. was the 
------

10 defendant sentenced to a -- excuse me -- did he obtain a 

11 suspended sentence in that case? 

12 A. I believe it was to begin with, and I think it was -I . . '. 
13 revoked. 

14 Q. And then, when did he .serve 'time with you? 

15 A. I wil.l have to go look in the book to see exactly 

16 what time it was. I can go down and check in the book and tell 

17 you exactly what days. 

18 Q. Do you recall whether it was over one year or not? 

19 A. He served more than a year, at least a year, but I 

20 don't think he served it all here. I will have to go look, once 

21 again, to be positive, but it was -- part time was served here 

22 because he was a trustee for me, and then part time was served 

23 at Parchman. 

24 Q. Okay. And when his suspended sentence was revoked, 

25 do you recall what he was sentenced to? 

26 A . I think it was the original sentence, but I don't 

27 recal~ exactly what -- two or three years; I'm not for sure. 

28 BY MR. HOWARD: Court's indulgence just a 

29 minute, please. 

CINDY C_ GIBSON, CIRCUIT COURT REPORTER 
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SENTENCING HEARING 

1 is what discre'tion the Court has today. Section 99-19-81 of the 

2 Mississippi Code requires the Court -- when someone is indicted 

3 under that statute, which is the habitual offender statute, and 

4 ~~u~~guilty of it -- requires the Court to give the maximum 

5 sentence allowed by law. The reason this case is unusual is 

6 that the defendant has also been indict~9 and convicted under 

7 Section 41-29-141. which is the enhanced drug statute. This 

a means that without the enhanced drug statute, the sentence·of 

9 this Court would have to be thirty years without parole. But 

10 since it's enhanced, the statute -- the enhancement statute says 

11t it can- be sixty years without parole. 'So, the question is 

12 whether the Court can choose either thirty or sixty, or whether· 

13 the Court has to choose sixty without parole. I would like to 

14 point out some cases to the Court -- I believe you have two 

15 cases before you that were submitted earlier. At, this time I 

16 would like to point out to tqe Court Woods v. State, which is 

17 393 So. 2d 1319 at page 1325. 

18 BY THE COURT: N?w, that's not one of those you gave me. 

19 BY MR. MITCHELL: No, sir. It's the one I was looki~g 

20 for the bopk, and I'm fixing ~o g~ve it tQ you a~ SOGn a~ I tell y/ 

21 you'. 

22 BY THE COURT: Just a moment, now. Actuall,y, that's 

23 fine, but I really wan teA t~e two sections -- the two books of 

24 the Code a few minutes ago. 

25 

26 

27 

28 

BY MR. MITCHELL: All right. I'~ sorry. Let me go see 

if I can finQ it for you, Judge. 

BY THE COURT: Okay. 

BY MR. MITCHELL: I'm sure they"re sitting back in 

29 chambers. 

rHmy c:. r.TRSON'. rTRrlTT'T' r('lIIR'T' RF.pnR'1'F.p. " 



~ 

>-

~. 

311 

SENTENCING HEARING 

1 

2 

3 

4 

(WHEREUPON, A BRIEF RECESS liAS TAKllN WHILE MR. MITCHELL 

RETRIEVED THE LAW BOOKS.) 

BY MR. MITCHELL: Woods v. State, Your Honor, says: It 

appears that the lower court, in imposing the life sentence for 

5 each of the convictions for armed robbery and kidnapping, was 

6 considering that sentence as the maximum. term of imprisonment 

7 prescribed by law for such felonies as set out in the above 

8 quoted statute. In this court's opinion, the maximum term 

9 provided for in the statute is the maximum term that may be 

·10 given by the trial judge.! 

11 

12 

13 

BY THE COURT: Excuse me just" a second, Mr. Mitchell. 

BY MR. MITCHELL: Yes, sir? 

BY THE COURT: Give me that citation again. In trying to 

14 make sure I had the Code out here, I.didn't get the Woods case. 

15 BY MR. MITCHELL: Woods v. State, 393 So. 2d 1319 at page 

16 1325. And this statute is dealing just with the habitua1 

17 offender statute, but what it says -- th~ words I wanted this 

18 Court to hear ~ it says: In this court t s·· opinion, the maximum 

19 term provided for in the statute is the maximum term that may 

20 be --

21 

22 

23 

24 

BY THE COURT: I haven't got to it yet. 

BY·MR. MITCHELL: I don't think you have that. 

BY THE COURT: 383? 

BY HR. MITCHELL: I've got it. I'm looking at it right 

25 h~re; this is t1).e book. 

26 

27 

BY THE COURT: Oh, that's the book? Okay. 

BY MR. MITCHELL: And what I wanted to call to your 

28 attention is: In the Court's opinion, the maximum term provided 

29 for in the statute is the maximum term that may be given by the 

, .......... " ,.. '-"TnC'~'.f r ... o!""'tTT", I""'("\I!V", t;.t:'n,...1)'1'J;'p ;, 
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1 trial judge. And that·i what our point is, the words "may be 

2 given". In this court, the maximum term that may be given by 

3 the Court is .;s!?i.t~ars wi thout parole. and the Woods case says 

'-- 4 th"at under the habitual offender statute, the judge can give the 

5 maximum sentence that may be given. 

6 BY THE COURT: In other words, you are saying thirty 

7 years? 

8 BY MR. MITCHELL: No, I'm saying sixty years. 

9 BY THE COURT: You are saying thirty years under the 

10 habitual criminal statute? 

11 BY MR. MITCHELL: The habitual criminal statute, under 

12 the Woods case, says the maximum sentence that may be given by 

13 the judge. And the maximum sentence in this case that may be 

14 given by the judge is sixty years, because the sentence can be 

'~ 15 doubled under the enhancement statute. 

16 BY THE COURT: All right. I understand you. 

17 BY MR. MITCHELL: Okay. I'd also, like to point out 

18 Harris v. State, which I think you have 'a copy of that case. 

19 BY THE COURT: I have that, 

20 BY MR. MITCHELL: It says the sentencing court bas no 

21 discretion to impose less than maximum sentence on a habitual 

22 offender previously convicted of four other sentences for which 

23 he has served separate terms of one year. or more. Sentencing 
~----

24 under Mississippi Code Annotated. 99-19-81, which i~ ... the 

25 habi tual offender statute, is not discre.tionary. If a defendant 
.--~~ 

\~ 26 is a repeat offender falling under the provisions of 99-19-81, 

27 the trial judge --

28 BY THE COURT: Where are you reading from? 

29 BY MR. MITCHELL: On page 651, Your Honor. 

~''''''.TT'V r- ,-~,~ (''-,I.T ......... "r'r"'lfT ............... .,[."0..,., ..,"'n ...... "'''''''''r.> , 
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BY THE COURT: All right. 

BY MR. MITCHELL: In the last paragraph of the case, 

3 middle of the paragraph. 

4 

5 

BY THE COURT: All right. 

BY MR. MITCHELL: Starting with the word "Sentencing" 

6 under Mississippi Code Annotated, 99-19-81, is not 

7 discretionary. If a defendant is a repeat offender falling 

313 

8 within the provisions of Mississippi Code, 99-19-81, the trial 

9 judge has no alternative but to sentence him under the said 

10 statute. 

11 BY MR. MITCHELL: Now. the main case that's going to 

12 point to what we have here is Jones v. ~tate, which the Court 

13 also has a copy of, and it's cited at 523 So. 2d 957, a 1988 

14 Mississippi case. I'd like to call the Court's attention to 

15 page 959 of that opinion. Under Section 2, there on the 

16 right-hand side of the page, it says: Mississippi Code 

17 Annotated -- this is in the second parag~aph. 

18 

19 

BY THE COURT: I've got it. 

BY MR. KITCHELL: Mississippi Code Annotated, section 

20 41-29-147, provides as follows: Any person convicted of a 

21 second or subsequent offense under the Controlled Substances Act 

22 may'be imprisoned for a term up to twice the term otherwise 

23 authorized, fined an amount up to twice ~hat otherwise 

24 authorized or both. And then, if you will look down to the 

25 bottqm paragraph on the page: Every per;;on convicted in thi-s 

26 state of a felony who shall have been convicted twice previous.ly 

27 of any felony or federal crime upon charges separately brought 

28 and arising out of separate incidents at different times and who 

29 shall have been sentenced to separate terms of one year or more 

,~nJnY (' t:TH-::nN rT?C':UT'1' rTmR'1' RI<'POR'T''''P. 
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1 in any state and/or federal penal institution, whether in this 

2 state or elsewhere, shall be sentenced to the maximum term of 

3 imprisonment prescribed for such felony, and such sentence shall 

4 not be reduced or suspended nor shall such person be eligible 

5 for parole or probation. Now. in this case, the Jones case, the 

6 trial court sentenced Jones to sixty years under the same 

7 circumstances that we have here. He was a habitual offender, 

8 and he was also an enhanced under the drug laws. On page 960 of 

9 the opinion, at the bottom of the right-hand column, the last 

10 paragraph on the page, it starts with the number five in 

11 italics. 

12 

13 

BY THE COURT: Yes, sir. 

BY MR. MITCHELL: Next, Jones claims that application of 

14 the two different enhancement statutes constitutes double 

15 jeopardy and violates constitutional prohibitions against cruel 

16 and unusual punishment. The Kentucky Supreme Court considered a 

17 similar argument and concluded that app~ication of both the 

18 general habitual offender statute and the specific enhanced 

19 statute for drug conviction constituted neither double jeopardy 

20 nor cruel and unusual punishment. We agree that under current 

21 statutes double enhancement is proper, provided it meets the 

22 test in Solem v. Helm, which is a United States Supreme Court 

23 case. Judge, taking all these cases tog,ether and looking at 

24 them with the Woods case that says under the habitual offender 

25 statute the maximum sentence should be 9,iven and that is the 

26 maximum sentence that may be given by the court. The State of 

27 Mississippi f~l'S that the Judge has no alternative but to 

28 sentence him to sixty years without parole. 

29 BY THE COURT: Mr. Howard? 

rTt.lnV r r.TT.I<::nM rTP("!IT'l' ("nHUrt' J:H;'C'/iDrt't:'D ; 
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BY MR. HOWARD: Your Honor, we feel that the State should 

be allowed to proceed under only one of the additional time 

statutes, whether the enhanced penalty or the habitual offender. 

The State is using one prior conviction, the sale of drug 

conviction, to enhance the penalty; also using that exact same 

conviction to try to apply the habitual offender statute. The 

defendant has only been convicted of two prior felonies. Your 

Honor, I believe the Jones case that Mr. Mitchell just quoted to 

you involved four separate prior felonies. Each one of those, 

of course -- none of those prior felonies were ever used twice, 

no cumulative effect whether to apply to the 'enhanced penalty 

statute or the habitual offender statute, Your Honor. And we 

would submit that the state can only use the prior ~onviction of 

sale of cocaine under only -- must make their selection under 

which one to proceed, either the habitual offender or the 

enhanced penalty. They cannot use that one prior conviction to 

make both of these statutes applicable o~ the defendant. And; 

Your Honor, we'd point out that sixty years is certainly -- a 

sentence of sixty years without the possibility of probation or 

parole would certain exceed this defendant's life expectancy, 

and that would certainly constitute. we would say, habitual 

cruel and inhuman treatment. Again, we state that the State 

must choose under one or the other -- th~ habitual offender 

statute or the enhanced punishment statute -- to proceed, and it 

is improper for it to proceed and ask fo~ punishment under both 

statutes since the one prior sale of controlled substance is 

being used to enhance as well as to establish habitual offender. 

BY THE COURT: Anything further on the part of the State? 

BY MR. MITCHELL: No, sir, Your Honor. Well, one more 

r"Tr,lnV r r.Tll<;:'('IM rl'll'rllT'1" rf'ltlP'1" p~DrH;>""!:'O , 
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1 thing I would like to call to the attention of the Court. 

2 Osborne v. State, 404 So. 2d 545. And I believe the Court's 

3 been aware of that, but it's like Jones states that when you're 

4 usi~g enhancement statutes that one can be used for -- I mean, 

5 the same case can be -- the same conviction can be used to do 

6 two different things. Like here it's used to enhance and it's 

7 used as part of the habitual, which Jones allows. Osborne also 

8 allows that, and Osborne was a case where a conviction enhanced 

9 a misdemeanor to a felony and that same conviction was also used 

10 in the habitual to give the maximum sentence for that. 

11 

12 

13 

BY THE COURT: Mr. Howard? 

BY MR. HOWARD: Yes, sir. 

BY THE COURT: Before I go back and review these cases~ 

14 can you differentiate between Jones v. State and the case 

15 

16 

17 

18 

19 

20 

21 

22 

presently before the Court? Have you studied it? 

BY MR. HOWARD: Was that Osborne v. State? 

BY THE COURT: No, sir. "Jones v. State. 

BY MR. HOWARD: Differentiate Jones from 

BY THE COURT: From the present --

BY MR. HOWARD: No, sir, other than 

BY THE COURT: Have you read it? 

BY MR. HOWARD: No, sir. I have not. But it's my 

23 understanding of it there were four prior felonies involved in 

24 that case, not just two. And we would certainly say that that 

25 would make a difference as to, like I say, the prior sale of 

26 controlled substance in this case being used in ~~ to make the 

27 habitual offender paragraph applicable as well as the enhanced 

28 punishment applicable, and we would state that that's improper, 

29 Your Honor, which it does amount to basically double jeopardy. 

, 
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1 BY THE COURT: Speaking to the District Attorney. is it 

2 your understanding that that's the same argument that was used 

3 in Jones v. State? 

4 BY MR. MITCHELL: Yes, from reading the cases. They 

5 basically argued double jeopardy and cruel and unusual 

6 punishment. 

7 BY THE. COURT: Well, we'll be in recess for ten minutes. 

8 I'm going to look at these cases. 

9 (WHEREUPON, A RECESS WAS TAKEN AT 9:50.) 

10 BY MR. HOWARD: Your Honor, may w~ have some time to 

11 argue further just for a brief moment? 

12 BY THE COURT: Yes, sir. All rig,ht. The Court will come 

13 to order, and counsel for the defendant has asked for an 

14 opportunity to make additional argument. 

15 BY MR. HOWARD: Your Honor. what we feel we have here is 

16 Mr. Lacey's prior conviction for sale of controlled substance 

17 the one in Case 7754 in 1984. Your Honor~ That case -- that 

18 charge was also used, Your Honor, in revoking his probation on a 

19 prior felony charge, 7528, the burglary and larceny conviction 

2~ for which he was placed on~~ This sale of controlled 

21 substance, 7754, caused a revocation of his probation in that 
-----.......~~:::~. ;:=-'.="~'.-""~ .. --

22 case·. Your Honor, we would state that this basically would 

23 constitute triple jeopardy. They're usi~g the same sale of 

24 controlled substance to revoke his probation on the previous 

25 felony, also trying to use that same s~~~ of controlled 

26 substance to enhance the penalty under the instant case, as well 

27 as trying to use that same sale of controlled substance to 

• 28 establish the defendant as a habitual offender. We would state 
---------~ 

29 that that would be improper. In the Jones case previously 

rT",nv r r..TP.<::(\I\T rT~rl'T'T' r(\tI~'1' ~J;'P(\t>"'I:'O , 
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1 referred to by the State, in that case -- there were nineteen; 

2 as opposed to four which I previously mentioned -- there were 

3 nineteen prior convictions listed in the indictment arising out 

'-' 4 of at least nine different incidents, Your Honor. They did not, 

5 in that case, ever use the same prior felony to constitute the 

6 enhancement as well as the habitual offender, Your Honor. We 

7 state that using the same previous felony to make both of those 

8 statutes applicable is impro~er and would constitute doubl~' 

9 jeopardy to my clie,nt. 

10 BY THE COURT: Anything further? 

11 BY MR. HOWARD: No, sir. 

12 BY MR. MITCHELL: No, sir. 

13 BY THE COURT: The Court finds, of course, that it has 

14 received documentary evidence presente~ by the State that the 

",,--.... ' 15 defendant in this case was convicted in the Circuit Court of 

lsi Wayne County in @ of burglary and larceny. That was in Cause 

17 Number ~ And the sentence was suspe.nded and the sentencing 

18 r~d, and he served more than a year 'in the custody of the 

19 Sta·te Department of corrections in that case. That was a 

20 felony, of course. And that be was later convicted in the 

21 Circuit Court of Wayne County in ~ February 22nd, of the 

22 sale of a schedule four drug and served more than a year for 

23 that offense. And that these conviction~ arose out of separate 

24 incidents at separate times and resulted in separate sentences 

25 of more than a year, and that the State ~as met the burden of 

\'.:. .... 26 proof required by Section 99-19-81 to establish that the 

27 defendant is a habitual criminal. 

28 Having indicated that, the question has been presented to 

29 the Court whether the Court has any discretion in whether to use 

f:TNnY r. r.TR~ntJ rTRrUT'1' rnlT'R'T' RRPnR'l'JO:J;' " 
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1 both statutes -- that is the habitual criminal statute. 

2 99-19-81, and the enhanced punishment statute having to do with 

3 subsequent drug offenses, that being Section 41-29-147. The 

'-... 4 attorneys have made persuasive arguments, and counsel for the 

5 State has presented a case of Jones v. State which gives the 

6 Court some problem in deciding the matter. And, based on that, 

7 the counsel for the State has argued to the Court that it has no 

8 discretion, no alternative but to sentence the defendant t~' a 

9 term of sixty years. The habitual criminal statute -- there's 

10 no doubt about the fact that" it mandates .sentencing the 

11 defendant to the maximum term of imprisonmen"t prescribed for 

12 that particular felony. and that would be thirty years. And 

13 argues further that under the statute having to do with a 

14 subsequent offense under the Controlled Substances Act, that the 

,--. 15 Court is required to place or can sentence a person to thirty 

16 years under that statute. And that being true, the Court is 

17 mandated to sentence the defendant to a .term of s·ixty years in 

18 the custody of the State Department of Corrections. 

19 The Jones case says, without question, relative to the 

20 question of whether use of both statutes to enhance a single 

21 sentence is proper. The judge in that particular case did that, 

22 and· the Supreme Court affirmed the action of the court. .So, if 

23 the Court here were to do that, I ha.ve n,o question but what it 

24 probably would be affirmed by the Supreme Court. Although the 

25 Supreme Court in Jones v. State did sugg.est that the legislature 

'- 26 address this matter, it did affirm the action of the Circuit 

27 Court in using both statutes to enhance the single sentence. 

28 And that's a question before the Court presently. It's 

29 no question that the Court can do it, the question is whether 

('TtJfH (" (!TF\.c::.nN rTRrJJT'T' rOIJRT RF.P()RTF.R 
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1 the Court must do it. I don't have much doubt but that had I 

2 been sitting in the Jones case I probably would have done the 

3 same thing the judge did then. After all, there were nineteen 

4 prior convictions, at least nine different incidents involved. 

5 However I 1'm going to and do hereby hold tha·t a1 though this 

6 Court would be allowed to use both statutes to enhance this 

7 single sentence. that it is proper that under the ~ case 

8 that this Court is not mandated to do it. ~,I~~,'.Ji{oi~g t,o, 

9 e.a~ .. ~-p.::uni:~hme.n~n'l¥',,~'~~ Now, in some cases, 

10 enhanced punishment -piled upon enhanced punishment certainly 

11 might be merited. If I were sentencing somebody who had 

12 committed nineteen previous offenses, n~ne different incidents, 

13 then I probably might think it was merited. If I were 

1~ sentencing a drug King Pen who had a fleet of Cadillacs, a 

15 mansion and several thousand acres of land, things of that 

16 nature, I, n~ doubt, would do that. This defendant har~ly meets 

17 that standard. I'm not sure -- is t'hat .appointed counsel? 

18 

19 

BY MR. HOWARD: Yes, sir. 

BY THE COURT: I believe the testimony was he didn't have 

20 a car; evidently he is not a violent person, the Sheriff made 

21 him a trustee one time; no weapons have been involved in any of 

22 thi'.s: and it seems to me that thirty years without parole is a 

23 rather stiff sentence. TWenty nine, now -- I believe I recall 

24 from the testimony -- he would be fifty nine when he gets out. ~ 

25~ I doubt if he would be any menace to soqiety after the passing 

26 of that time and at that age. Sixty years he'd be '89 -- seems 

27 to me that a sixty-year sentence would be out of proportion to 

28 the offense committed. After all, if he were found guilty of 

29 premeditated murder. he would be eligible for parole in not too 

........... ~"r,... ,..TOC", •• , rT~rTTTI'f' r()1TP'T' ~'IO'ono'T'lO"O , 
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1 many years. 

2 This is not important, but I just happened to read in the 

3 paper this morning, The Clarion Ledger, that Kent McDaniel, the 

4 Assistant u.s. Attorney, was stating that anybody in Federal 

5 Court, his court, was going to get fifteen years for drug 

6 offenses in which a gun was used, and th,e editor;i.al. writer was 

7 bemoaning the fact that Mississippi Legisla.ture wouldn' t enact 

8 laws requiring harsher penalties for drug and gun offenses:-

9 Actually, I believe ours compares favorably with the federal 

10 statutes as far as that's concerned. A possible sixty years 

11 without par?le seems adequate to me. 

12 At any rate, to wind things Up, I hereby find, as I did. a 

13 few minutes ago, about the previous convictions in the Wayne 

14 

15 

County Circuit Court, and based on ~hat he is adjudged to be a 

habitual criminal, and he should receive enhanced punishment as 

16 prescribed by Section 99-18-91. 

17 BY MR. MITCHELL: Judge, that's 99-19-81. 

18 

19 

20 

21 

22 

23 

24 

BY THB COURT: What did I say? 

BY MR. MITCHELL: 18. 

BY THE COURT: Is it 19? 

BY MR. MITCHELL: Yes, sir. 

By THE COURT: 99-19-81? 

BY MR. MITCHELL: Yes, sir. 

BY THE COURT: All right. So, Bennie E. Lacey, if you 

25 will come around, I will finish passing 'sentence on you. 

26 

27 

Anything you would like to say before I wind this up? 

BY DEFENDANT LACEY: Only one thing I can say, Your 

28 Honor, I will leave it up to the good Lord. 

29 BY THE COURT: All right. It is the order and judgment 

CINDY C. GIBSON. CIRCUIT COURT REPORTER , 
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1 of this Court that you be and you are hereby sentenced to servi 

2 a term of thirty years in the custody of the Mississippi 

3 Department of Corrections, and such sentence shall not b~ 

4 reduced or ·suspended nor shall you be eligible for parole or 

5 pr9b~tion. You are presently remanded tq the custody of the 

6 Sheriff for transportation to whatever ~enal facility might be 

7 prescribed. All right. 

8 BY MR. MITCHELL: Your Honor, will there be a fine or 

9 court costs ordered? I think ·there I s a mini.mum fine in the 

10 statute. 

11 

12 

·13 fine. 

14 

BY THE COURT: Is there a minimum fine? 

BY MR. MITCHELL: Yes, sir. A thousand dollar minimum. 

BY THE COURT: All right. If there's a minimum fine, : 

15 will a~sess it. I don't know what- his financial condition wi: 

16 be at the age of fifty nine, but, at any rate, that is the 

17 sentence. 

18 

19 

BY MR. HOWARD: One thousand doll.ar fine? 

BY THE COURT: Yes, sir. Very well. You are remanded 

. 20 the custody of· the Sheriff. 

21 BY THE COURT: All right. The Court will be in recess 

22 fo~ ten minutes until I can get the counsel together for a oi 

23 matter. 

24 (WHEREUPON, THE HEARING WAS ADJOURNED.) 

25 

26 

27 

28 

29 

****"** 

, 



_.:~.o,(t_ ';"_~'.-"_._"". ___ .' ____ ~.'_ ......... 

,. 

.-
'-./. 

.,/,"' I 

1 
l>' . ,. 
~.< 
;'''. 

) 
I 
i 
f \.../ 
\ 

'I 

'. ~, 

323 
. ,y • .e 

STATE OF MISSISSIPPI 

C.oUNTY OF LAUDERDALE 

COURT REPORTER'S CERTIFICATE 

I, Cindy Campbell Gibson, Official Court Reporter for the 

Tenth Circuit Court District of Mississippi, do· hereby cert~fy 

that to tJ:1e best of my skill and ability" I have reported the 

proceedings had and done in the trial of STATE OF MISSISSIPPI 

VS. BENNIE E. LACEY, being No. 8343, on the docket of the 

Circuit Clerk of Wayne County, Mississippi, and that the above 

and foregoing 322 pages contain a full, true and correct 

transcription of my stenographic notes ·and/or electronic tape 

".. l.-ecording taken in said proceedings. 

This is to further certify that I have this date hand 

delivered the original and one certified·copy of said tra~~cr~ 

to Mrs. ~argie Mosley, Circuit Clerk of Wayn~ County, at the 

)layne County Courthouse, Waynesboro, Missis.sippi, on this date. 

I do further c·ertify that my certificate annexed ~ereto 

applies only to the original and one ce~tified copy of this 

transcript. The undersigned assumes no.responsibility for the 

accuracy of any reproduced copies not made under· my control or 

direction. 

This the 2nd day of August, 1991. 

/ 

COURT.REPORTER'S FEE: $646.00 
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January, 28, 2008 

Mr. Bennie E. Lacey # 38390 
D.CF. 3800 County Rd. 540 
Greenwood, MS 38930 

ROSE M. BINGHAM 
CIRCUIT CLERK 
609 AZALEA DR 

WAYNESBORO, MS 39367 

Re: Request for Records dated Jan. 23, 2008 
Wayne County Case # 7754 

Dear Mr. Lacey: 

In your letter, you requested the following: 

Exhibit 

J 

FILED 
JAN 29 iCeS 

ROSE,M. BiNGHAM 
CIRCUIT CLERK 

WAYNE CO •• MISS. 

BY_u 042 .. 

I. The minutes of the Court. wherein the Grand Jury was impaneled and duly sworn. 

Answer: In 1984 such records were not made and maintained. therefore, they are not available to be 
furnished to you. 

2. The affidavit that was presented to the Justice Court Judges and the Uniform Justice Court Criminal 
Record. 

Answer: These records obviously are not kept by the Office of the Circuit Clerk and should therefore be 
requested to the Justice Court. 

If you should have any questions regarding this matter. please feel free to contact us. 

Sincerely, 

R02Q.. 1)\.& VY'£j ~ 
Rose M. Bin~ham 

~ t1VE DAYS IIET1JRN TO 

ROSE M. BINGHAM 
Circuit Clerk, Wayne County 

Po O. BOX4~ 
WAYNESBORO. 'MISSi~~iPPI 39367 

~~-¢PO.l .. 
ftU:~ =>"'-
02 lP 
000417599 
MAILED FRO, 

'"Ilv} _ th-.~,~u.. 'f;. Lc..~t:1= .jg3QO 

1),c ,.... ~8'OD CQu,\~ W .540 

(~ I\..Q 9~_ ,,,~.r!::L frl <,.~ 'it q 7-, D 
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ROSE M. BINGHAM 
Circuit Clerk, Wayne County 

P. O. BOX 4~8 
WAYNESBORO, 'MiSSissiPPI 39367 
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§~~ f..~ - ",~ ---~~ 5 -PITNEY BOWl 

02 1P $ 000.41 
n;;Ji?i 0004175992 JAN 29 200, 

MAILED FROM ZIP CODE 3936; 

"1'1111. ~~.~~f. La..~~ ,3g390 
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Delta Correctional Facility, __ . 
3800 County Road 540 

Greenwood, Mississippi 38930 

Date: _______ _ 

Circuit Court , Clerk 
Rose M. Bingham. Tenth 
Judicial District, Courthouse. 
P.O. BOX 428 Waynesboro,Ms 39~67 

RB: Transcribing of Requested Records for purchasing pursuant t~ Miss. Code Ann. § 
25-61-1, et seq. [Mississippi Public Records Act of 1983). 
Wayne County Court Cause Number 7754/7528 

Dear Clerk: 

I am writing this letter to you and the personnel of your office as an official 
request for the following records in regard to the cuase of Bennie Laceyr. State, Cause # 
7754/7528 

'. 

These records that I wish to purchase are enlisted as follows, to wit: 
11'.· .THE MINUTES OF THE COURT. WHEREIN THE GRAND JURy WAS IMMPAELF.D 

.AND DULY SWORN, 
2. THE AFFIDAVIT THAT WERE PRESENTED TO THE JUSTTCE I;ntJll'l' .nmno:s. 

c· l.' . AND THE UNIFORM JUSTICE COURT CRIMINAL RECO~D. 

Please have these records ready within 24 hours after receiving the transcribing 
fee for the purchase of said records, as I am having this letter of request hand-delivered 
by a personal "courier" who shall also purchase the requested records once you have 
read this letter of request. 

I need these records expeditiously, and ask that you have them ready for the same 
"courier" to pick up the following day pursuant to Miss. Code Ann. § 25-61-5(1). 

Please do not fail in complying with this request, as I am more than willing to 
proceed in a civil action if denied access to these records. Please tak<J.Ji'i>-tipe that MCA §§ 
25-61-13 and 25-61-15 compel you and/or the personnel of your office to provide these 
records or face civillibility and accountability. 

Your cooperation in promptly complying with this request will be greatly 
appreciated. If you need any further data of information, please do not hesitate to contact 
me at your earliest 1:onvenience. 



CERTIF1CATE OF SERVICE 

This is tc? certifY that I, the-und~gned, have this day and date mailed, via United 

States Mail, postage pre-paid, a true and C9ITect copy of the foregoing and attached 

. iristruments to the following; 

ROSE M BINGHAM. ClERK 

TENTH JUDICIAL DISTRICT .-'. 

COURTHOUSE P.O. BOX 428 

WAYNESBORO, MS 39367 

·u 

1histhe ~dayof. JAN ,20~. 

BENNIE E. LACEY 
PETITIONER· 
MDOC# • 38390 

Address 

D. C. F. 3800 COUNTY RIl. .540 GRF.F.mmnn , 'IS 
Address 

. ,d1rAe"2- C. ( 'k1' 



, " Exhibit 

WAYNE COUNTY JUSTICE COURT 

JUDGE CHARLES BRITTON 
POST 1 

c:!3~~ ;s. 
h( tJ DC!- =# 3 8'3 

WAYNE COUNTY COURT HOUSE 
WAYNESBORO, MISSlSSIPPI39367 

735-3118 

GEORGIA VAUGHN 
CLERK 

K 

JUDGE JANE HUTTO 
POST 2 

U~~~g' 

~~ ~~ f{r"A;;t7-'l;!a1~ 
~ ~~~~ 

~%~~ '~~ 
I , 

~r~ 

" 



. ~-.----'-'~:--'-.'- ----.- .• - .-:.. '--'.-.,--~.---

AFTER FIVE DAYS RETURN TO 

WAYNE COUNTY JUSTICE COURT 
810 CHICKASAWHAY STR.EET • SUITE C 

WAYNESBORO, MissIssIPPI 39367 

. _" -c' . .• :_._ ._. ___ -.-

HATTIESBUP...c, !'1S:I94 

05 FE8 2'()Q8 PM 1 T 

~ z: r:1:a- -# 3&'3'10 
~ £ £J.C...h· '0g cro 

~$~ 
~ :3~<t30 

'-:38S3Cl'.:f:3'::';':i';j l I IIIMo/./,I. 1I,i1; It ... j ,1 •• I,/.·,lJ"I,I",I.J .. I,J'I,,1II 



." 

Delta Correctional Facility, __ " 
3800 County Road 540 

Greenwood, Mississippi 38930 

DATE. 1/23/08 

.]1,ll>tice Court ___ , Clerk oL,"wayne&runty 
8.lD-1:bickasawbay St,-. __ _ 

_ wayne~bQ.ro. -Ks 39367 

RE: Transcribing of Requested Records for purchasing pursuant to Miss. Code Ann. § 
25-61 -I, et seq. [Mississippi Public Records Act of 1983]. 

Wayne County Court Cause Number 7754 

Dear Clerk: 

I am writing this letter to you and the personnel of your office as an official 
request for the following records in regard to the cuase of Bennie Lacy v. State, Cause # 

7754 

These Tecords that I wish to purchase are enlisted as follows, to wit: 

1. The Minutes of the Court •. wherein the 
Grand jury was impaeled and duly sworn. 

2. The Affidavit that were Presented to the 

jl1$tice Court "jUdges. and the uniform 
justice Court Grt.inal Record. 

Please have these records ready Within 24 hours after receiving the transcribing 
fee for the purchase of said records, as I am having this letter of request hand-delivered 
by a personal "courier" who shall also purchase the requested records once you have' 
read this letter of request. 

I need these records expeditiously, and ask that you have them ready for the same 
"courier" to pick up the following day pursuant to Miss. Code Ann_ § 25-61-5(1). 

Please do not fail in complying with this request, as I am more than willing to 
proceed in a civil action if denied access to these records. Please tak~.y.~Hre that MCA §§ 
25-61-13 and 25-61-15 compel you and/or the personnel of your office to provide these 
records or face civillibility and accountability. 

Your cooperation in promptly complying with this request will be greatly 
appreciated. If you need any further data of information, please do not hesitate to contact 
me at your ear1iest.oonvenience. 



·' .. 
CERTIFICATE OF SERVICE 

This is to certify that I, the-undersigned, have this day and date mailed, via United - , 

States Mail, postage pre-paid, a true and CQUect copy of the foregoing and attached 

instruments to the following: 

Justice Court Clerk of 

the tenth judicial district 

of Wayne CoUllty. Ks 

810 Chickasawhay St. 

Waynesboro. Ks 39367 

1histhe 23 day of, January .2~. 

Bennie E. Lacey 

PETITIONER' 
1fi)CXJ# 38390 

D.C.F. 3800 County Rd 540 
Address 

Greenwood. 
Address 

~ 

.Ii 


