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THE COURT:; Ok’A)/, lets get the defendant back in heve, Thece's A 3(,4951!-;.:;-.«1,
The guxy has stepped out aned handed the baili FF State's sxhibit Mumber 4,
ANd AsTEd the ‘ﬁ‘&bh““ “Was this exhibit one o oo pretuves and cwhat
dete was it Taken? The guestion they Asked M. Shefficld was it ong o€
+two pictures And what was the date the pickuve wAs faken,

MR.EMFINGER (Distriet Attorney) T woould Vove +o ANSWES That, but T ded't
+hink you eAn,
VIR, DUGCAN(Definse Gunsel)! T don't think yoa cad.

MR.EMFINGER. Ken MeBowome testi€ied that that picture was fakex on
Octeber aath. T don't know wWhethee that's one ov two pictures. T guess
theyre lecking At +he dooc AN SEéing Hhings sepavcate Apcl they're wondex-

iHg if its twe pictuces,
MR DUGGAN: TH5 ong picture.

MR. EmF'INGERf Its one picture ANd [+ wAs takcn on Otlober A4 of

2000 Nowd; CAN You ANSSEY +hats

THE COURT. Wnat's +he state's position vélative to how L w.slomtd:’ Anicl
whats the defendant's position?

MR. EMFINGER. T'ue got no prebiem with you ANSWENing Hie 3u£::{-i¢w £
the defense doesn’t. That is it's one pictuce that was taken on October

A4n

R, DUGGAN! No oigection.
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THE COURT! L +hink that its Appropciate For me to state ov weite A
response That says, “You haut besa Fully instracted ont the jaw! Guite femvikly,
T wish I would havt dodg “Stth”ﬁrl}/} £UEN ~ku3h T had fwao gor’d CodnsE]
to get me o Answoee 4 gurestion befece. Ancd maybe the Supeeme Lot will
have meNcy oM ME saying that thats harmless ¢evov. “You have becu Fully
instructed ont Hie law.”

MR. DUGGAN; Yss, Siv.

THE EOURT: I witl say that the ﬁuﬁ;’h‘ou I Ansiotesed previoasly is thg
ONE And MI}/ zﬁ,xesﬂow T will Aanswec becAuse Vhe fesling in m ¥ gut )5 ot
A good Fecling, T guess My othee Commedt velative To ANswExing that gais-
+ion would be that it was The cuidence preseated on +he witness stamd
the date Aand the pictace .

(Tv. 49-j00)

It is ¢leay Frown His exchange, that, The #rial cowet undecsteod the ceal enormi-
ty of the tyrev that +hat cowxt had committeel. But wnat the frinl couxt did
Fail to infoem ¥he Juvy, wAas the fact that this was Mot in Adualidy ous prctuce,
but rather was two pictures placid togethes and then opiec on A Copying MA-
thing.

The Falluve of +he daal ot $o prop?riy mﬁ:\:p-m the guidence, cw/)« Addsd
iNnsult teo iujuv};, AS, +he ”5"’""}’ WAs mislead o A dxucial picce oF ujdinice. S dhat,
it was apparent Erom +the ju\r}/‘s %uash‘om, +hat, Hrn:y WEYE Confusedd 13/ the (ompo-
sition of Hie pictuve as, it wAs Ac.4—uﬁft), two pictuxes, whed +he frial cowet did
Stare dhat i+ was F—\chxﬂ“y ONE pthf'E ; Hhe trial cowxt mAde An jptecpeedntion

of +he suidence For the jmy- This wAs plain €Y on the pavt of the frial couvt.
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The aptics of ,qppw'/nﬂfis trial Counsel weve outsids the wide rAnge of
professionnl Competfeut Assistance. As, trinl counsel'’s comcduct gave the (jur,v
the impression that frinl cpunse! had A pﬁﬁ‘isﬁﬂ Attrtucie Fov Hhe Cnass of
+he Pmssca-h‘am.'This cAusedd the Appedlpnt To be denivel his r}gh’i’ to owly be tried
b)/ An impAartial ju.\r);.

Appeilant Asseets That he was denied his cight to the efFectios Assistance oF
Counsel '\o-\/- the deficient pecfecmanict of coansil, and that, trial ¢ounsel’s £¢vesy
wege e £geegious Hhat he was peejudiccd in his defewse,to The extent

hat, he has b depeived A Faiv trial.

ARGUMENT
{ _THE TRIAk COUAT _ABUSED TTs DUSCRETION TN THE FRILURE T2 ORANT

EFENSE_TNSTRL

The Al Couxt in +Hhe ¢nse sub ;jud':'ce‘,- Abused s disccefion iN Fhe Failuve fo
iNStruck the )u\.\’y on the [essec-iNcluded offewse of frespassing, Tyinl Counse !
nAad Sought to haue vhe J‘a.w}/ iNstructed on this (€556~ Neluded offerise CUET
the objechions of the state. The Mississippi Supceme Court held that A defendant
is eahitled Yo have his ‘H’\t’ovy of defense Prg_z;g,.;-}g‘{ o "f’l"lﬂ‘juv)‘/, sec, Deake .

_state, §oo So.ad 50%,51¥ (Miss. 2coi) (Citing Tvipledt v, State, i1a Soad 194, 1136 (Miss.

1G9 bj).'This cdefendse ‘l'hec-,vy was fost do ~Has ﬁp)oz-‘//mv-f whent Yihe trial coct Faileed

Yo prcpcx\)/ iNstruct the ﬁc’,\-\(')/ oA H‘\E‘ €558 iNcluded affenise o f 'f‘(E‘SpASSfNj,

[



The lessiv-inciuded offenst instructions weve mee Fed b)/ the cuidenee pre-

seated at Trinl, and did pass the test As setfocth in HATpex v, State, 475 So.adl

[017 (Mis5,i995); Fov the giving of the lgssev included offensc instraction. The
Mississipp, Supceme Couct held:
“a] lgssev included offense jnsteaction Should be gmnh‘d uAless the
cial 3%-44!32- ANdl uiHmA“\eiy this Couxt- cAn 5AY, taking +he cvidlence in
ihe light most favocable to the Accustel, AN Considdexing All ceAsonAbie
FAvavable infevencss wWhich ey be dvawnd A Faver ¢F the Accused from
the tuideace,that Mo veAsenAble 5ur)/ Coutled Fined the defwdant 9:.:;!17 of
e iessex iNcluded offense (Anted CONVENSE LY Not guitly oF At [east pne £5-
seatinl glement of -the principal éhﬂ\fge."). Td.

Tn the ease of the Agpeilant, the lessex-incluced offensc jnstructien wAS
mexited, As theve was AN Euldentiavy basis in +the cecovd. The Staiz had Farled
to prove the constitute element of IArCEAy;G'F the which has to be prou € o
make one guilly of burgiavy. The trial touxt should havs instructed the jucy
o the lgssev-included ofFinse of trespassing. es, Ruffiu w.5tnts, 444 Se 2 $39,
440 (Mis5.i9%4).

Teial counsel iy his preffec to the teial Cowet of the lessec-/ncluded of -
Fense inskraction; did Fadl to P‘rOPL'X"l};’ pyepAave such lessce- Neluded iNstruch-
1 Fae that Courts Considecation . This cigfici et pexformanc s of Counsel did
tAuse the court to have ouly one option in its CoNSidecption on A 12ssec-
included instruction oN IESpASSiNG: ANd That was the state's insiructons

$1-A. Seg, €.g., United States u.Span, 757 Fiad 13831390 (44 Civ.i99%) ( Cownsel’s

Faituce to rt?%ucs-i‘ uey iusteuctions was iNeffective Assistance becrus e

LaAS oul, deFense Avariable to the defendant).

H.



This deficient pevfocmance of Couwsel did prejudics the Appeilant,
As H\f 5}'A+£:5 flfJSerCTLJ‘L’N) S"f"ﬁ’ LUAS cﬁNFus:Nj AN(/ m"s’/fﬁd/}\fﬁ an fﬁé
i£58e - INClided offense af FrespAssiig. As the ﬂ?.f‘js.fs_sr)p/;,' Sipreme bowet

pointed out iN Kidd v. State, 25 Sco.0u 423, 429 (P1iss. 1972), Fhat one

P\‘Oblem wi i HA CONFU—SI‘Ng ANd unclear instruetions is Hm},- mAake it
\‘Pc'ss}bis to have twelve diffecent ;’/J‘f'i\“p‘r‘s{‘f‘ﬂ‘]'.?oms of the Absivact prini-
tiples of law, Assiming Thal the juvevs uddecstood and wece Suffi-

cignti y skilled in deteemining legal gt estions to Apply the iNs trocticals

COffe,tL"\'i)(‘."Sfi’ Alsa, Filwn Tvanspoct Co. v Cr,—qPTp\s-J 2 Piss, 12&, 135, 5 S0.2/
3 (i952).

Trial counscl was Cucther deficient in the Failuve to obyeet fo Statels
iNsteuction S-i-A; ANd iN +he Faifuce in Not f'ijug.sﬁﬂj that the trial cowet
Presefd ts ownl lessev-ineluded of fense insteuction. Ste, Gra}( U sz\w, i F.3d4
AeF, 269-70 (5+h ¢iv. 1993). The rial éouct Alse Sheould have Allowed Fripl
Counsel +ime to prepAve such iNstcucticnus on this defense ‘f'fmsc,v-)( For
the ;jwr)('-f Considevation.

This deficient pecfoemance of Counsel wAs clfnri/ INeFFect e ASSisTANCG ¢
of Counstl within the meaning of Hhe United Siates Supveme Cowxt's de-

Einition in Steickiand v. Whashingtony, Moo L:S, Ll (19¥4). This FAiluve fo

propecy insteuet The Guvy on the A €Fen s +h eocy of feespassing cenivd the
/'\prf/ﬁﬂ'f oFf his due PYOCESS i’?gh‘l’ to A Faiv Trial. Such instructions
Weve li'jﬁrliy coveeet, odid represent A mery oF AELeNse with bAasis IN

tHhe vecovd which wawld iead to Ac%u.‘ﬂt'd'@q fhe Chﬂrﬂ‘g af burgj,q();,

Y



el

(BLLISSIU) IhS Ls §
pzeos 16T TTORS T ITIRIIIN 6% 335 *aoan3 p1ofd art Aaud UYL (8144 Al

v of /b,‘,:,l,Pﬁ;QMG/ OS5 I ﬁ;gp/_;jjo !7;5;?n/;7/‘/[-=.)357$‘3[ W AIPIENT) @4 -I—UIELA

SHWPIEI 344 S0 F17D Y21y SMOIPITIS NI QU prnog N33Q ag SYY 4T

(R161) 518 "9S bL. 1EN SEUY] 811 FEOES T SINATG (336 FSNIJFO 3P NIV ~a3s
531 2yt Aspreved pinep Ayt peys. fanf Sh WA nr o) 5[] 1 PR we
! SN0 SYh SO INIWS|P [VIENISSI NY MIYOT JUYL PVPG) N3G SYY 4T

‘(86685511 €pe,
Ge2 oS ses VIS O ST ol ’33_:; BVAINY BYf o sEMIU3)3 24yt o4 pu\b‘s

=31 1o paprapst M asdosd si Axnf syp fugs 3amsws of svy 95 sps
syk 1 Ggrap 3pqvesyss o POl Junxs Suk Jo JNSUOLS UoYE 300
of swy s 3y 353G ot 1 31d1Nd Sk go Avjesed (uaibe) y

(R SSIU) LSLERL 7208 1St GRIES T T 335 49riop 3)quivosyis i prvok
3G IINIFJO Yp SO ANIW3Y YOuR 300D FpUS Y4 LYY ST nrbes se3p
~aud 3np agpy “iddineiseyy g0 e Iyt Me e dud S0 grswsarbes u
FLYh SL PO Qo PIENYD 3513470 Iy 4O prnua 4w soosd 1SPW spups
3y poroenpS Aot 1otpo1cn IASIG YL MY (VN IIaD HooqMasy St
AxeGang o
swirD 39k g 2ramt3)s 3no Ano fPagrwwisd 3y I A 1inb 1y addas 3uy
Eripivis Jo rorpde pymveriipry vy A 3nf aqt 306 2p sxysddy L e
N BN preagg @ 3yt KVYL ST WOEITMSE ISVIHF0 PPN -3ISS] 3yt

SW G715 NOIIrASNS 4O Epes 3yt yprer W31Goad 3yp "3r0wnsyang

CLBGI AP YAS) Lk TThis PT'S hES BIGRYg 1 SIFUES PIFING
WMo szs 3By o 3yt v raaymasyy panssssd poN gyor '/“‘03‘” 1S 'pNy



Such was the cAsE of Twstruction 5-1-A. The instraction Hiat weve
presented +o the j‘u.v)/ oeNe So Coembusing that, du\rinlg delibexations
the juey Sent A note ASKing Vhe cowwt teo clavify the INStractions,
The gy Asked whether Mwenld beeaking in £stablish iNtent? " (17.99).
Wk qoés Lo itiheat SAYiINg, that, +the Jua y instructions, 6_‘5P£(‘:(',4H)i S-/-A,
did Not [Nstruet ¥he _j"wfy ON AN €S5SENTIAL Slement o Ff Fhe Evime
of buvﬁlm»y. Appeilant Assexts that he wAas denied his dus process
"u‘fkcﬂ‘rf Yo A Faiv trial b)/ the j»iuiu‘y of S-1-A,

This lewct sheuld vacate Fhe j"‘“{:‘j‘m entt apd é’i’/\l?‘é‘/«l{!t’, Alse Nhe
Covt should Find +he Juvy veixdict outsicle the wiight of +he tuidene,
And iN doing so, this Cowxt should divcect A vevdict mcgc;ih‘)/ on the
Exime oF malious trespass/ng, The Niss/ssippi Supreme Llowet held in
Ieils v, State, 305 Soc2d 333,33% (iss. (979) +he bolloiiing!

lEJrEﬁ‘PHSﬁENﬁ is NECfS.S’ﬁVil)V A Cﬂfﬂpoﬂs/\jf of EUE'-\’)/ bu\g[ﬁ}r}/. Fplicit
iN the veddict Finding cfffe‘/ddﬁﬂ‘{'gu;l'ii}; of bugmr)/ is the Lincding thal
he was gu:Hy of +he Constitusnt offense of trespass, Section 9101~ %7,
Mississ.ppi Cocte Arn.(1972). TnASIich As he JHey hns Foume +he de-
Ferclant gutilly of e greptex evimg and Vhe evidence of defendant’s
guilk of h’esp&f\s is Conclus;vg, Hhe juc{’?mrm’ is A vmee AS A Cop-
victien of respass, and the CAse is rempnded foc sENFENc/intg O N
that chavge. Sex, Washingtow V. State, 222 iss, 7823, 77 So.zd 26 0
Ciass).

i,



A, THE TRIAL CQURT COMMITTED PLAIN ERROR_WHEN IT TNSTRUCTED
THE _JURY ABOUT EYHIBTT NUMBER FOUR AND THE (OURTS TNSTRUC-
TION WRAs AN IIMFROPER COIMMENT ON THE EVIDENCE, TRTRL (Hun-
SEL WAS TNEFFECTINE FOR ALLOWING THE COURTS TIMPRAPER

CONDUCT

Duving the jux)/ deli becations, 1he gucy did present a 3“95'5’0” to the

HiAl Couxt Concexning Exhibit Mumbec Fouy, The +ripl cowet After hauiNg
discussions About 'I"he\-j'uv)/'s ﬁuﬂsﬂm with the StAtes AftoxNEy AN trial
Counsel, made AA impecpissible Comment on Fhe suidenee b/ 3:‘0:’/\/5 the
Javy AN iNtexpeetation of Exhibit Nambse Fowe.

Ta the drial cowrt doing this wAs piAain €0 As, the Mississippi Supcems

Louvt Admonishes trial Juelges that n“ngy AYE NoT Fo fommentt ON the Evidéence

to the jucy. TN Hansen v. Siate, 593 so.2cd #9 Miss./991), +he Couct stated: "Oue
Eviminal prociduve has (oNg pfrce:‘ued dnAngecs id Comm ENts Upon the suidence,

ANd {n Vhat regavd we have foc yeavs had A stAtute, Mississigpi Code ANN, Sec-

tiont 99-17-35, which teads in pectinent pavt! “The gudge in ANy eviminal cAuse,
shall Not sum up ©€ domment an +he i"es%;mmv)/ ov chavge the Juy As fo +he
weight of €vidence .. ) ”MS% Socad at 14

It has long besu £stablished in the lowxts of dhe State oF /Nississipp, that

iNstrucHons e the 3L.wy Sheuld ~Net single aut ox CoATAIN Commenits on Spfci,f'a'c

guidenee. See, yoyles v. State, 3o Sov2d 1236 (Miss 1978). Tni Fhe ppss sub Judice,
the triAl towuet Not cDMfy made A Comment ol A specific pisce of gvidencg but
Alse gave the Juxy AN iINtecpretation oF +‘hat fuidence.

5.



This was plain excox onN “the pPAct of +he tripl cowrt As defined b}/ Hhe /s~
sissippl Supreme louet in Williams v, State, 794 So.2d 13i (/Niss. ao0l), The
Williams Couxt siated +hat +he plain gecoc docteine has besn Coustrued o
ielude ANW)NS +hat ¥ sevious l)’ AfFects the Laicness, jiV'f'gg'r"ty or fyub/-'c e

Puf'nf’:‘w.‘ of judicinl Procelfcé‘ﬂgs,“ Uniled States v. Olano, 507 .5, 725, 732

(1993)." The plain £xcoc doctrine veguives 1hat theve be AN gxvor and +hat the
gevor must have vesulted in a manifest miscactiage of, J'usﬁce_" Wlliams
794 Se.2d AT 197,

It cannot be said with cev—fﬁ,‘,ﬁ), what Affect +he Frial Couvts intruction
to +he jury had od thive eumluation of the suidence, Butl it goes without
SAYiNg +hat in the trial eowet's iNtecpretation of £xhi bt Foux 4o the ;}ur‘}/ dict
sexiously AFfect the integeity and public ceputation of the yudicinl proceecding.

Trial counsel wups defiient in Allowing 1he Frinl dowet to make A comment
ol Yhe evidence, This déficient pechnmance of fial countsel ivas £specinlly
£§tegious, As; it Allowtd +he 1rial couxt {o jnvAde hs provinece of the Fact-
Findev in Fhe delibevation process.

ﬁppf’//ﬁﬁ'f hnas been pregjudiced b}/ Yhis deficient pecfocmAance of Counsel,
As, he has besw denied his cight to A faic 4rial b/v AN impRctinl jur/ AN
does meet +he two-preng Standavd setfoctth in Sricklaud v, a/,qj-/,,-ﬂ\?,tzwj

blo U.S. Lb¥ (19%4), ANd This Appestantt wAS denjed his Tignt to Yhe sflat-

Ve AsSisTance o F Counsel,

H,



3. APPELLANT (JRS DENTED A FAIR TRIAL BY THE (i PROFESSTONAL
ACTToNs OF TRIAL COUNSEL
Appeliant has been denied his righf’ to A Faiv trinl b by AN impavtial

.j“'“}’ b/v the unpeofessional Actions of his Hrial counsel duxing heis Frial.
Trial Counise( refused 1o sit at Fhe defanse 1able wivh +he Appelant. Rather,
trial Counisel did AVCAY HImself with dhe Pmsga,ﬁ;g,« 19)/ 5,'7%'/.{5, At the fable
of +he prosecution.

what aFbect Yhe Action on +he pact of frial counsel had on the U‘uy{y
s Awybady’s guess. But, it cAN be SAld +hat these Aations of frial counsel,
could be sAid 4o FAll below the wide cANg< of /omF’e:ssr'o/\M/ Conduct €x-
pected of A#o-wf)rs N Ciminal frials,

Thése Actions onN +he /OAH o F trinl counscl, could be said +o CENder 1€
Advecsavial testing process to become 4 favee. Ses, Strickiand v, Washivston,
Hole U5, b8, 59 (1954,

The United States Supceme Cowxt held in Metann o, Richavdsen, 397 U. S,

759,77 N4 (/970), ‘hat, the Sickh Amenidment righ‘t to CounNsef /5 A r}gm o
the €ffective Assistance of Counsel, But, in the case sub Judice, when Frial
Counsel did sepacate himself Frova the appeiiant by Sitfing At the table of
the Orwsecution, pot only made it impessible fov the Appertant o communi-
CAtE woith Wis txinl counsel, but it Also projected Yhe idea +o +he gy

that tvial Counsel wAas on Yhe side of the /)msfcuh‘am

7.
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STATE OF MISSISSIPPI )
)
, . ) -SS-
COUNTY OF A€ Flo &= )
“AFFIDAVIT OF OATH”

Personally appeared before me, the undersigned authority in and for the aforesaid
juisdiction, ___Aeslie  CogzseZ.  whoafter first being duly swom, did

state under oath as follows:

1) I, Zes /,-'c?, CoRTLE Z , do hereby affirm that I am a citizen of the
State of Mississippi, and do hereby state that the information contained in the foregoing Civil

Action 1s true and correct. I state these facts under the penalty of perjury.

2) I bring this action in good faith and I believe that I am entitled to the relief, which I seek,

by same.

AFFIANT

SWORN TO AND SUBSCRIBED BEFORE ME, THIS THE __/ i DAY OF

. o8
()

,,,,,,
......

: ribed and swomn [0 before me in my

L
Y Cpmmﬁﬂ”‘ e M?“COMMISSJW Y of ULL

g™ °°'0‘3~ s A3 . a Notasy Public in‘and for the
“AOLmES S County of Walmew siate o L2722:_
signatune) Notary Public

My Commission Expirss L 20 4.



