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IN THE COURT OF APPEALS OF THE STATE OF MISSISSIPPI 

BRIAN YOUNG APPELLANT 

VERSUS 2008-CA- 1446-COA 

STATE OF MISSISSIPPI APPELLEE 

BRIEF OF APPELLEE 

PROCEDURAL HISTORY: 

On April 2-6, 2002, Brian Young, "Young" was tried for the murder of Mrs. Lelie Coleman 

before a Jackson County Circuit Court jury. Young was found guilty and given a life sentence in the 

custody of the Mississippi Department of Corrections. 

Young filed a direct appeal to the Mississippi Supreme Court. The Supreme Court affirmed 

his conviction for murder on January 20,2005. Young v. State, 891 So. 2d 813-822 (Miss. 2005). 

Young filed for Post Conviction relief before the circuit court of Jackson County. c.P. 3-35. 

On July 31, 2008 , the trial court denied relief, finding no merit to Young's claims of violation of 

his speedy trial rights, and ineffective assistance of counsel. C.P. 54-55. 

Young's counsel filed notice of appeal to the Mississippi Supreme Court. C.P. 59; 73. 

ISSUES ON APPEAL 

I. WAS SPEEDY TRIAL WAIVED BECAUSE REJECTED BY SUPREME 
COURT ON DIRECT APPEAL? 

II. DID YOUNG RECEIVE EFFECTIVE ASSISTANCE OF COUNSEL? 

III. WAS YOUNG ENTITLED TO A HEARING ON HIS MOTION? 



STATEMENT OF THE FACTS 

On July 6, 2001, Young was indicted for the murder of Ms. Lelie Coleman on or about July 

1,2000 by a Jackson County Grand jury. 

On April 2-6, 2002, Young was tried for the murder of Mrs . Lelie Coleman before a Jackson 

County Circuit Court jury. Young was represented by Mr. George S. Shaddock. Young was found 

guilty of murder and given a life sentence in the custody of the Mississippi Department of 

Corrections. 

Young filed a direct appeal to the Mississippi Supreme Court. The Supreme Court affirmed 

his conviction for murder in January 20, 2005. Young v. State, 891 So. 2d 813-822 (Miss. 2005). 

Among the issues raised on direct appeal was alleged violations of Young's speedy trial rights, and 

that his conviction for murder was against the manifest weight of the evidence. 

Young through appeal counsel filed "A Motion to Proceed in the Trial Court" with the 

Supreme Court. Youngv. State, 2006-M-00I0. The grounds ofthatmotion was the alleged failure 

of trial counsel to communicate with Young about a plea offer made by the prosecution prior to trial. 

Motion, page 4-5. The Supreme Court granted permission to proceed. 

Young filed for Post Conviction relief before the Circuit Court of Jackson County. C.P. 

3-35. The grounds included alleged failure to discuss plea offer with Young. C.P. 6-7. The state 

filed an answer to that motion. The state pointed out that Young's motion was not "verified" by 

Young, as require by M. C. A. Sec. 99-39-9(3), and that his motion included issues "never reviewed 

by the Supreme Court in Young's Motion to Proceed in the Trial court." In addition, Young's 

complains of insufficient evidence and speedy trial were procedurally bared since they were decided 

against Young in his direct appeal. C.P. 39-42. 
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On July 31, 2008 , the trial court, the Honorable Robert B. Krebs, finding no merit to 

Young's claims of violation of his speedy trial rights and ineffective assistance of counsel, denied 

relief. C.P. 54-55. 

Mr. Young through appeal counsel, filed an appeal to the Mississippi Supreme Court. C.P. 

59; 73. 

SUMMARY OF THE ARGUMENT 

1. The.record reflects that the trial court found that Young waived speedy trial issues. C.P. 

54. The record reflects support for the trial court's decision. Young raised speedy trial in his direct 

appeal. The Mississippi Supreme Court rejected that claim. See Young v. State, 891 So. 2d 

813-822 (~8-14'ID (Miss. 2005). 

The appellee would submit that the trial court correctly found in its order that this issue was 

"res judicata. " C.P. 54. Therefore, it was waived on a motion for post conviction relief. See M. C. 

A. 99-39-21(2) and (5), and Rideoutv. State, 496 So. 2d 667 (Miss. 1986). 

2. The record reflects no evidence of ineffective assistance of counsel. Mr. Shaddock's letter to the 

board of bar complaints and the affidavit of assistant district attorney Ms. Wendy Martin 

contradicted Young's claim in support of his motion. C.P. 28-30. Ms. Martin's "affidavit" indicated 

that no plea offer was made which could have been communicated to Young. C.P. 28-30. 

The record also reflects that Young's motion for post conviction relief was not "verified by 

the oath of the prisoner," as required by M. C. A. Sec. 99-39-9(3) of "the UPCCR act." See c.P. 

3-26. 
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Nor was there any affidavit from Young or any other knowledgeable person in support of any 

of his other claims of ineffective assistance. And crucial to this argument there was no affidavit 

from Mr. Shadduck who was accused by Young's appeal counsel of incompetence and dereliction 

of duty. C.P. 3-35. 

There is a presumption that trial counsel's actions prior to and during trial were adequate for 

defending Young, given the evidence against him. This presumption can not be overcome based 

solely upon the unverified and unsupported allegations of an imnate. Robertson v. State, 669 So. 

2d 11, 12-13 (Miss. 1996). 

Therefore, the appellee would submit that the trial court correctly found that there was no 

showing that trial counsel's performance, i.e. advise, counsel and advocacy, was lacking in 

professional competence, given the state of the record in the instant cause. C.P. 54-55. 

3. The record reflects that Young was not entitled to a hearing on his motion. See M. C. A.§ 

99-39-19 (2). The record reflects sufficient support for the trial court's denial of relief without a 

hearing. C.P. 54-55. There were no affidavits in support of Young's claims for relief other than the 

issue of an alleged plea offer. 

In addition, in Young's appeal brief his counsel raises numerous other evidentimy issues 

which were brought out at trial. Counsel argues that had trial counsel presented various experts, 

character witnesses, and pursued certain blood tests that this could have effected the outcome of 

Young's trial. 

However, the appellee would submit these claims are not "verified by Young's oath", and 

there was no claim and no evidence in support of a claim that these factual issues were "not 

reasonably discoverable at the time of trial" and that had they been pursued that it "would be 
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practically conclusive" if used at trial , that it would have caused "a different result in the 

conviction." See M. C. A. 99-39-27 (9). 

See 2006-M-0001 0, "Application For Leave To Proceed in Trial Court." The grounds ofthat 

motion was Young's complaint of speedy trial violations, and ineffective assistance for "failed to 

explain the existence, details, and effect of an offer ofa plea agreement ... ". 2006-M-00I0, Motion 

page 4 and 5; C.P. 6-7. Both trial counsel and assistant district attorney in her "affidavit" indicated 

that there was no such plea agreement that could have been communicated to Young at any time or 

place. C.P. 28-30. 

The other factual issues Young's counsel attempts to raise were waived. Young raised 

"weight ofthe evidence" in his direct appeal. The Mississippi Supreme Court rejected that argument 

affirming his conviction for mm-der based upon the evidence presented by the prosecution at 

Young's trial. See Young v. State, 891 So. 2d 813 (~2H124) (Miss. 2005). 

Therefore, Young was not entitled to any hearing. This would be based on his unverified by 

oath and unsupported by affidavit or any other som-ce claims for relief. Cook v. State 990 So.2d 

788, 791 (Miss. App. 2008). 

ARGUMENT 

PROPOSITION I 

SPEEDY TRIAL WAS WAIVED SINCE IT WAS RAISED AND 
REJECTED ON DIRECT APPEAL. 

Young argues that his speedy trial rights were violated. They were violated because of what 

he considers was a long pre-indictment delay. He believes that this prevented him from being able 

to adequately prepare a defense to the mm-der charges filed against him prior to his trial and 
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conviction for murder. Appeal brief, page 6-12. 

The record reflects that one of the central issues raised by Young in his direct appeal was an 

alleged violation of his right to a speedy trial. See Young v. State, 891 So. 2d 813,817-820 

(~8-14) (Miss. 2005). The Supreme Court rejected that argument. As stated: 

~ 14.0ur law is clear that an appellant must present to us a record sufficient to show 
the occurrence of the error he asserts and also that the matter was properly presented 
to the trial court and timely preserved. Lambertv. State, 574 So. 2d 573, 577 (Miss. 
1990)(citing Moawad v. State, 531 So. 2d 632, 635 (Miss. 1988) ... This issue 
(Speedy trial) is without merit. (Emphasis by appellee). 

The cite to the Supreme Court's decision reflects that Young's speedy trial claim was rejected 

on direct appeal. The trial court found in its order denying relief that this issue was "res judicata" 

and waived for post conviction relief purposes. 

The plaintiff complains in his motion that his constitutional rights were violated for 
failure to provide him with fast and speedy trial. The issue of speedy trial was ruled 
on by the trial court in the underlying action. The issue of speedy trial was also 
addressed by the Supreme Court of Mississippi in the appeal ofthis matter; as 
stated above, the conviction was affirmed. The Court finds no merit to this 
issue. C.P. 54. (Emphasis by appellee). 

In Rideout v. State, 496 So.2d 667, 668 (Miss.1986), the Supreme Court found that issues 

decided on direct appeal were "res judicata." They can not be re-argued and re-Iitigated in a post 

conviction relief petition. M. C. A. Sect. 99-39-21(3). 

Once the jm')' has returned a verdict of guilty in a criminal case, we are not at liberty 
to direct that the defendant be discharged short of a conclusion on our part that given 
the evidence, taken in the light most favorable to the verdict, no reasonable, 
hypothetical juror could find beyond a reasonable doubt that the defendant was 
guilty. May v. State, 460 So.2d 778,780 (Miss.1984); Pearson v. State, 428 So.2d 
1361, 1364 (Miss.1983). Issues alleged in A and B are barred by res judicata. 

The appellee would submit that the trial comt correctly found that this issue was res judicata, 
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and as such waived on appeal. Therefore, it is lacking in merit. 

PROPOSITION II 

THE RECORD REFLECTS THAT YOUNG RECEIVED EFFECTIVE 
ASSISTANCE OF COUNSEL. 

Young's counsel believes that he did not receive effective assistance of counsel. This was 

allegedly the result of his trial counsel not seeking relief under speedy trial statutes, failing to pursue, 

review and explain alleged plea agreement offers, and lesser included offense defenses, and alleged 

failure to adequately prepare for trial. Motion, page 4-5; Appeal brief page 12-21. 

The record indicates that both trial counsel, Mr. Shaddock, and assistant district attorney Ms. 

Wendy Martin contradicted Young's central claim for relief. It was the only claim for which Young 

filed an affidavit. C.P. 29-30. 

As stated in Mr. Shadduck's letterto the Mississippi State Bar, in response to a bar complaint 

filed by Mr. Young: 

I also informed Mr. Young that I had no recollection of any plea offer. I am attaching 
the original of an affidavit from one of the Assistant District Attorney's who handled 
the case for the state to the effect that she knew no plea recommendation being 
offered in the case. I have had another Assistant District Attorney to check the DA's 
office file and she has advised me that there is no plea recommendation in their file. 
C.P.29. 

As stated in Assistant District Attorney Wendy Martin's "affidavit" it was standard policy 

not to make any plea agreement offers in a murder case: 

Further, I stated that it is to the best of my recollection that no plea offer was given 
to Mr. Young. At the time Mr. Young was prosecuted, it was standard policy if a 
murder case was strong that no murder case was given a plea offer to any lesser 
included offense or for any time less than life. R.E. 47. 

Young claimed in his affidavit that his attorney allegedly told there was a "plea offer" but 
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"did not communicate or explain any plea offer to me in terms of conditions." c.P. 26. Mr. 

Shadduck's letter and Ms. Martin's affidavit contradicted Young's claim. 

The record reflects there were no allegations from Young in his affidavit related to any other 

alleged grounds for finding incompetence on the part of his trial counsel. C.P. 26. Young's 

allegations were solely directed to the contradicted plea offer claim found wanting by the trial court. 

C.P.54-55. 

Therefore, the appellee believes the trial court correctly found, based upon the record, that 

Young had not and could not meet his burden of proof. He had not shown any inadequate 

performance on the part ofMr. Shadduck, who was his trial, motion for rehearing and direct appeal 

counsel. There were no affidavits or other proposed evidence in support of any of Young's other 

claims for relief. 

As stated by the trial court: 

The remaining complaint of the plaintiff regards ineffective assistance of 
counsel. .. ln the case at bar, the plaintiff has made several allegations regarding 
the actions of his trial counsel. With the deferential scrutiny this court must use, 
the court cannot say that the actions of trial counsel fell below the applicable 
standard. With that finding, the court is not required to address the second prong of 
the test. However, this second prong has to be met with a showing of reasonable 
probability thatthe outcome would have been different absent trial counsel's actions. 
There is certainly nothing in the record before the court that would lead to that 
conclusion. This issue is likewise without merit. C.P. 54-55. (Emphasis by appellee). 

In Robertson v. State, 669 So. 2d J1, 12- J3 (Miss. 1996), the court stated that motions for 

post conviction relief should contain affidavits which include information about facts and how or 

by whom these facts would be proven. A prisoner's affidavit alone is insufficient to met his burden 

of proof. 
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Robertson's ineffective assistance of counsel complaint, as in Brooks, (Brooks v. 
State, 573 So. 2d 1350 (Miss. 1990), is deficient in that his own affidavit did not 
track the statute in detail and was the only evidentiary support for his claim in his 
motion for post conviction relief... 

Robertson is the sole source of information indicating that he escaped while on work 
detail at the county barn. He was presented no affidavits from anyone else, or any 
other evidence, demonstrating, that he escaped from somewhere other than the 
Oktibbeha County jail. .. Since Robertson's petition to vacate and set aside his 
conviction and sentence was not supported by any affidavits other than his own, he 
has failed to satisfy the pleading requirements ofM. C, A. § 99-39-9 (1994). 

In Brown v. State, 798 So. 2d 481, 495, 496 (Miss. 2001)., the Supreme Court stated that 

allegation of ineffective assistance of counsel for failure to properly prepare must state how any 

additional investigation, such as interviewing witnesses or investigating facts, would have 

significantly aided or altered the outcome of the defendant's case at trial. 

Brown's claim is speculative at best and fails to articulate what evidence would have 
made these other two individuals viable suspects. Brown is obligated to make a 
showing of how additional investigation would have aided his defense. Merritt v. 
State, 517 So. 2d 517, 518 (Miss. 1987). This Court has held that Brown must state 
with particularity what the investigation would have revealed and specify how it 
would have altered the outcome of trial. Cole v. State, 666 So. 2d at 776 (Miss. 
1995), (relying on Nelson v. Hargett, 989 F. 2d 847 (5th Cir. 1993). Id. 495. 

In Fair v. State 950 So.2d 1108, 1111 (Miss. App. 2007), the Court found that the decision 

to call or not call certain witnesses was a matter of trial strategy, and not necessarily evidence of 

ineffective assistance. 

~8. First, we note that decisions of counsel to call or not to call certain witnesses fall 
within the ambit of trial strategy and are presumed reasonable. Michael v. State, 918 
So.2d 798, 805(~ 13) (Miss. Ct. App.2005). Furthermore, Fair failed to identify any 
witness who could testify on his behalf, and the failure of Fair's counsel to call 
witnesses of whom he had no knowledge of their existence, cannot be characterized 
as error. Second, trial strategy falls within the discretion of counsel, and though we 
may sometimes disagree with the trial strategy of counsel, the decisions will not 
ascend to the level of ineffective assistance of counsel unless we find the error to be 
so serious that Fair's attorney was no longer acting as "counsel" under the Sixth 
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Amendment. Colenbnrgv. State, 735 So.2d 1099, 1103(~ 9) (Miss. Ct. App.l999). 

For Young to be successful in his ineffective assistance claim, he must satisfy the 

two-pronged test set forth in Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 

2064-65,80 L. Ed. 2d 674,693-95 (1984) and adopted by this Court in Stringer v. State, 454 So. 

2d 468, 476-477 (Miss. 1984). Young must prove: (1) that his counsel's performance was 

"deficient," and (2) that this supposed deficient performance "prejudiced" his defense. The burden 

of proving both prongs rests with Young. McQuarter v. State, 574 So. 2d 685, 687 (Miss. 1990). 

Finally, Young must show that there is "a reasonable probability" that but for the errors of 

his counsel, the sentence of the trial court would have been different. Nicolau v. State, 612 So. 

2d 1080, 1086 (Miss. 1992), Ahmad v. State, 603 So. 2d 843, 848 (Miss. 1992). 

The second prong ofthe Strickland v. Washington" 466 U.S. 668,685,104 S. Ct. 2052, 

80 L. Ed. 2d 674 (1984) is to determine whether there is a reasonable probability that but for the 

alleged errors of his counsel, Mr. Shadduck, the result of his trial would have been different. This 

is to be determined from the totality of the circumstances involved in his case. 

Appellee would submit that based upon the record we have cited, there is a lack of 

evidence for holding that there is a reasonable probability that Mr. Shadduck erred in his 

representation of Young. As shown above, the only issue for which Young filed an affidavit was 

concerning an alleged plea agreement. Ms. Martin's affidavit as well as Mr. Shadduck's letter to the 

state bar contradicted Young. They stated that there was no plea agreement to communicate to 

Young. 

Mr. Shadduck can not be faulted for speedy trial issues decided against Young at trial and 

in his direct appeal. There were no "affidavits" or "oath of verification" from Young on his other 
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issues. Therefore, the appellee would submit that Young, as found by the trial court, did not met 

his burden of proof for showing deficient performance much less any prejudice. 

As stated in Strickland: and quoted in Mohr v. State, 584 So. 2d 426, 430 (Miss. 1991): 

Under the first prong, the movant 'must show that the counsel's performance was 
deficient and that the deficient performance prejudiced the defense. Here there is a 
strong presumption of competence. Under the second prong, the movant must show 
that there is a reasonable probability that, but for counsel's unprofessional errors, the 
result of the proceeding would have been different. A reasonable probability is a 
probability sufficient to undermine confidence in the outcome.' The defendant 
must prove both prongs of the test. Id. 698. 

The record cited above indicates that Young's unverified by oath claim for relief concerning 

plea offers was contradicted by his counsel and an assistant district attorney. There was no support 

by affidavit or any proposed witnesses for any of his other claims. 

In addition, to failing to fulfill the pleading and minimal evidentiary requirements for a 

motion for post conviction relief, there is a presumption that the calling of witnesses and making of 

objections during a trial is a matter oftrial strategy. Fairv. State 950 So.2d 11 08,1111 (Miss. App. 

2007). 

In addition, claims of failure of counsel to adequately prepare for trial without specific 

statements of how that would have altered the outcome of a trial are not sufficient for showing any 

failures to adequately defend a prisoner. Brown v. State, 798 So. 2d 481, 495, 496 (Miss. 2001). 

Therefore the appellee would submit that this issue is also lacking in merit. 
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PROPOSITION III 

YOUNG WAS NOT ENTITLED TO A HEARING ON HIS 
MOTION. 

Young also alleges in his motion that he was entitled to a hearing on his motion. He thinks 

that he alleged sufficient factual claims for entitling him to such a hearing. Appellant brief page 

20-21. 

The appellee would submit that issues not raised in Young's "Application For Leave To 

Proceed in the Trial Court" for which the Supreme Court granted him permission were also waived. 

See Young v State, 2006-M-00I0. On page 4 of Young's motion, he states the basis for proceeding 

in the trial court was "failed to explain the existence, details and effect of an offer of a plea 

agreement... " 

The appellee would submit that these other evidentiary and forensic science issues being 

raised for the first time in Young's appeal are outside the grounds used as a basis for proceeding in 

the trial court and as such should be barred. See Motion For Post Conviction Relief, page 3-60. 

In Haddox v. State, 636 So. 2d 1229, 1240 (Miss. 1994), the Court stated that issues not 

raised with the trial court were waived on appeal. 

Because these arguments are not preserved for appeal, this Court cannot reverse 
based upon them. The assertion on appeal of grounds for an objection which was not 
the assertion at trial is not an issue properly preserved on appeal. Baine v. State, 606 
So. 2d 1076 (Miss. 1992); Willie v. State, 585 So. 2d 660, 671 (Miss. 1991); 
Crawford v. State, 515 So. 2d 936, 938(Miss. 1987); ... 

M. C. A. Sec. 99-39-19(2) states that the trial court can dismiss without a hearing where 

"there is no genuine issue of material fact and the movant is entitled to judgment as a matter oflaw." 

M. CA 99-39-27 (9): 
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.. or that he has evidence, not reasonably discoverable at the time of trial, which is 
such a nature that it would be practically conclusive that has such been introduced 
at trial it would have caused a different result iri the conviction or sentence. 

In Cook v. State 990 So.2d 788, 791 (Miss. App. 2008), the Court found that a motion for 

post conviction relief may be dismissed without a hearing. This is proper where from a review of the 

motion and exhibits the court has determined that the movant is not entitled to any relief. 

~ 5. Cook argues that the trial court erred in summarily dismissing his PCR motion. 
The trial court may dismiss a PCR motion without an evidentiary hearing, "[i]f it 
plainly appears from the face of the motion, any annexed exhibits and the prior 
proceedings in the case that the movant is not entitled to any relief.. .. " Miss.Code 
Ann. § 99-39-11(2) (Rev.2007). On appeal, we may not reverse the trial court's 
findings of fact unless they are clearly erroneous. Boddie v. State, 875 So.2d 180, 
183(~ 6) (Miss.2004). However, questions oflaw are reviewed de novo. Id. 

The appellee would submit that based upon the record cited above the trial court correctly 

denied relief not only on the contradicted plea offer claim but also on the ineffective assistance claim 

based on other grounds, such as failure to properly prepare for trial or to call certain witnesses for 

whom no affidavits were submitted. Nor was there any affidavit from Young as to how these 

alleged deficiencies would have made the result of his trial different. 

Therefore, the appellee would submit that Young was not entitled to any hearing on his 

unsupported claims for relief. Young did not meet his burden of proof under "the UPCCR act," See 

M. C. A. Sect. 99-39-21(6). 

This issue is also lacking in merit. 
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CONCLUSION 

The trial court's denial of relief should be affirmed for the reasons cited in this brief. The 

burden is upon the prisoner to allege in his motion such facts as are necessary to demonstrate that 

his claims are not procedurally barred under this section. 

BY; 

Office of the Attorney General 
Post Office Box 220 
Jackson, MS 39205-0220 
Telephone: (601) 359-3680 

Respectfully submitted, 

JIM HOOD, ATTORNEY GENERAL 

vJ.~W~ 
W. Glenn Watts, MS~ 
Special Assistant Attorney General 
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