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I . 

STATEMENT OF THE ISSUES 

1. Whether the Circuit Court erred in determining that Nio1et's claims of 

assault and battery were within the arbitration agreement. 

2. Whether the Circuit Court erred in determining that Rice was a third 

party beneficiary of the arbitration agreement. 

Vll 



I 

STATEMENT REGARDING ORAL ARGUMENT 

Nikki Niolet respectfully requests oral argument because this case involves the 

issue of whether a non-signatory of an arbitration agreement can invoke its 

protections. 

Vlll 



STATEMENT OF THE CASE 

A. Statement of the Proceedings 

1. On September 21, 2007, Nikki Hatten Niolet filed her Complaint in the 

Circuit Court of Madison County, Mississippi, against Phil Rice, alleging assault and 

battery, and malicious interference with employment. [R:2-4] 

2. On November 20, 2007, Phil Rice filed his Motion to Compel Arbitration 

and Stay Proceedings, [R:9] with Memorandum. [R-33] 

3. On December 6, 2007, Niolet responded to Rice's motion, conceding her 

claim of malicious interference with employment. [R:89] 

4. On March 17,2008, the Circuit Court issued an Order allowing Niolet to 

file a Supplemental Brief. [R: liS] 

5. On March 24, 2008, Niolet filed her Supplemental Brief. [R: 116] 

6. On May 9, 2008, the Circuit Court granted Rice's Motion to Compel 

Arbitration, holding that: (1) there existed a valid, written agreement for arbitration; 

(2) Plaintiffs claims are within the scope of the arbitration agreement, and (3) 

Defendant is an intended third-party beneficiary of the arbitration agreement. [R: 147] 

7. On May 27, 2008, Niolet timely filed her appeal to the Mississippi Supreme 

Court. [R: 148] 
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B. Statement o/the Facts' 

Nikki Niolet worked for Telepak Networks, Inc., as a salesperson and Phil Rice 

was her supervisor. Nikki Niolet and Phil Rice enjoyed a good relationship until 

October 2006. 

In October 2006, Niolet was required to accompany Rice to a business 

convention in Florida. During the business convention in Florida, and specifically 

on or about October 11, 2006, Rice became intoxicated and repeatedly sexually 

assaulted Niolet by grabbing her, attempting to have sexual relations with her and 

engaging in prolonged and detailed sexually-charged language with her. 

Niolet reported the sexual harassment to Telepak. Telepak investigated the 

incident and informed Niolet that it believed that the sexual assault had occurred but 

that Rice had "blacked out," and because of this, he was not responsible for what he 

had done. 

Telepak assured Niolet that there would be no further retaliatory action against 

her, and requested that Niolet continue to work with Rice. Niolet agreed to do so 

because she did not want to see Rice lose his job. 

However, following the incident, Rice began to place extremely onerous 

paperwork requirements upon Niolet and other salespersons. 

'All assertions of fact are cited to the Complaint. [R:2-4] 
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Niolet ultimately lost her job as a result of her reporting the sexual assault by 

Phil Rice. 

Niolet filed a Complaint in the Circuit Court of Madison County against Phil 

Rice, alleging assault and battery, and malicious interference with employment. 

After Nikki Niolet filed her Complaint in the Circuit COUli, Phil Rice filed a 

motion to compel arbitration, even though Rice was not a signatory to the arbitration 

agreement. Rice relied upon an arbitration agreement which Telepak had with all its 

employees, including Nikki Niolet, sign, as a condition of employment. 

The Telepak "Dispute Resolution Program" contains the following pertinent 

provisions regarding the scope of the agreement to arbitrate: 

"In consideration ofthe Company considering you for employment, you 
and your employer further agree that, in the event that you, anyone on 
your behalf or your employer seek relief in a court of competent 
jurisdiction for a dispute covered by this Agreement, your employer or 
you may, at any time within sixty (60) days ofthe service ofa complaint 
by one party against the other at either party's option, require all or part 
of the dispute to be arbitrated ... 

This pre-dispute resolution agreement will cover all matters directly 
or indirectly related to your recruitment, potential employment, or 
possible termination of employment, including, but not limited to, 
claims involving laws against discrimination whether brought under 
federal andlor state law, andlor claims involving andlor against the 
Company, employees, supervisors, officers, andlor directors of Tel apex, 
Inc, or any affiliates, as well as any other common law claims for 
wrongful discharge or other similar claims. This pre-dispute resolution 
agreement does not cover claims under unemployment or workers' 
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compensation laws or the National Labor Relations Act... " 

[R:21-22] 

In her response to Rice's motion to compel, Niolet conceded her malicious 

interference with employment claim because it arguably was covered by the 

employment arbitration agreement. However, the assault and battery clearly was not 

since it was not a claim involving her recruitment or termination. Notwithstanding, 

the Circuit Court granted Rice's motion to compel arbitration and dismissed the case. 

SUMMARY OF THE ARGUMENTS 

By the clear terms of the contract, Niolet only agreed to arbitrate claims 

concerning her recruitment for employment and her termination. She never agreed 

to arbitrate claims of assault and battery, and the Circuit Court erred in holding that 

she did. The arbitration agreement Niolet signed, as a condition of her employment, 

was an employment contract, whereby Nio1et waived her right to a judicial action 

against Telepak for employment disputes. Assault and battery is not an employment 

dispute. 

While Niolet waived her right to litigate certain employment disputes with 

Telepak as a condition of being hired with Telepak, she did not waive her right to 

litigate her claims of assault and battery against Rice, a non-signatory to the 

agreement. Rice should not be allowed to invoke the protections of the arbitration 
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agreement, under a theory of equitable estoppel, or any other theory. 

STANDARD OF REVIEW 

"The grant or denial of a motion to compel arbitration is reviewed de novo." 

East Ford, Inc. v. Taylor, 826 So.2d 709, 713 (Miss.2002); Webbv. InvestacOlp, Inc., 

89 F.3d 252, 256 (5 th Cir.1996); Adams v. Greenpoint Credit, LLC, 943 So.2d 703, 

707 (Miss.2006). 

ARGUMENT I. 

THE CIRCUIT COURT ERRED IN FINDING THAT NIOLET'S 
CLAIMS FOR ASSAULT AND BATTERY WERE WITHIN THE 
ARBITRATION AGREEMENT. 

According to the Mississippi Supreme Court: 

Under the FAA, this Court must conduct a two-step inquiry: first, 
whether the parties intended to arbitrate the dispute, and second, if they 
did intend to arbitrate, "whether legal constraints external to the parties' 
agreement foreclosed the arbitration of those claims." East Ford, 826 
So.2d at 713 (quoting Mitsubishi Motors Corp. v. Soler Chrysler
Plymouth, 473 U.S. 614, 628,105 S.Ct. 3346, 87 L.Ed.2d 444 (1985)). 

Qualcomm Inc. v. American Wireless License Group, LLC, 980 So.2d 261,268-269 

(Miss. 2007). 

Under the second prong, applicable contract defenses available under 
state contract law such as fraud, duress, and unconscionability may be 
asserted to invalidate the arbitration agreement without offending the 
Federal Arbitration Act. Id. (citing Doctor's Assocs., Inc. v. Casarotto, 
517 U.S. 681,686, 116 S.Ct. 1652, 134 L.Ed.2d 902 (1996)). 

5 



, . 

Amsouth Bank v. Quimby, 963 So.2d 1145, 1147 -1148 (Miss. 2007) 

Niolet's Complaint contained allegations concerning assault and battery that 

occurred in October 2006. The Complaint also contained a claim concerning 

Plaintiff s loss of employment that occurred in September 2007. 

Only the claim for malicious interference with employment could possibly be 

covered by the arbitration agreement. The arbitration agreement says that it covers 

only "matters directly or indirectly related to yourrecruitment, potential employment, 

or possible termination of employment." 

The assault and battery committed against Niolet is separate from the her 

termination of employment, which occurred a year later. The assault and battery was 

not a matter directly or indirectly related to her recruitment for employment or her 

termination of employment. The arbitration agreement Niolet signed, as a condition 

of her employment, was an employment contract, whereby Niolet waived her right to 

a judicial action against Telepak for employment disputes. Assault and battery is not 

an employment dispute. 

The purpose ofthe arbitration agreement was to protect the employer, Telepak, 

from employment disputes, i.e., claims arising out of acts of employees committed in 

the course and scope of employment. Assault and battery is not an employment 

dispute. Mississippi law is plain that an assault and battery, under state law, is not 
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committed within the course and scope of employment. 

In Tanks v. Lockheed Martin Corp., 417 F .3d 456 (5th Cir. 2005), the United 

States Court of Appeals, applying Mississippi law, concluded that an assault and 

battery is not within the course and scope of employment. The Court said: "An 

intentional violent assault on a co-worker is quite obviously neither committed as a 

means of accomplishing the purpose of the employment nor of the same general 

nature as authorized conduct." Tanks v. Lockheed Martin Corp., 417 F.3d at 463. 

(Citing Adams v. Cinemark USA, Inc., 831 So.2d 1156, 1159 (Miss. 2002)("It is 

obvious that Thomas's tortious act of assaulting Adams was not authorized or in 

furtherance of Cinemarlc's business. "). See also Hawkins v. Treasure Bay Hotel & 

Casino, 813 So.2d 757, 759 (Miss. App. 2001)(holding intentional assault by co

worker to be outside the course and scope of employment); Burlington Industries, 

Inc. v. Ellerth, 524 U.S. 742, 757 (1998) (general rule is that sexual harassment by 

supervisor is not conduct within scope of employment for purposes of employer 

liability under agency principles); Jones v. B.L. Development Corp., 940 So.2d 961, 

966 (Miss. App. 2006) ("The general rule is that sexual harassment by a supervisor 

is not conduct within the scope of employment"); Wood v. United States, 995 F.2d 

1122, 1123 (1 st Cir. 1993) (sexual harassment amounting to assault and battery 

"clearly outside the scope of employment"). 
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Employment arbitration contracts are intended to protect an employer from 

employment disputes, such as wrongful termination. It is inconceivable that an 

employer intended to protect an employee when the employee commits an intentional 

wrong, such an assault and battery, which was not within the course and scope of 

employment. 

It is analogous to the Mississippi Tort Claims Act, Miss. Code Ann. § 11-46-1 et. 

seq., which covers negligent actions of state employees, but does not cover intentional 

torts, such as assault and battery. 

In Jessie N. Williams, Jr. v. City of Horn Lake and Rich Kimmel, Slip Opinion, 

Civil Action No. 2:04-CV-5, the Honorable Judge Michael P. Mills, a former Justice 

on the Mississippi Supreme Court, stated: 

While the MTCA does not define "malice," the court agrees with 
plaintiff that the allegations raised in the complaint, accepted as true, 
raise claims of wrongdoing against Kimmel which potentially fall 
outside of the "course and scope" of his duties as planning director. 

The essence of plaintiff's complaint is that Kimmel maliciously sought 
to carry out a personal vendetta against him by seeking to encourage 
Jenkins to make baseless accusations of sexual harassment against 
Plaintiff. In enacting the MTCA, the Legislature elected not to 
personally immunize employees for their own tortious acts committed 
outside the course and scope oftheir employment, and it likewise chose 
not to waive the sovereign immunity enjoyed by governmental entities 
as to such tortious acts. The court concludes that the allegations 
raised in this complaint, accepted as true, involve claims as to which 
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the Legislature intended neither to immunize Kimmel personally, 
nor to waive its own sovereign immunity. 

(Exhibit "1," Slip Opinion)(emphasis added) 

It should be against Mississippi public policy for an employer to use an 

employment arbitration agreement to shield an employee from an intentional tort 

committed by that employee. The Mississippi legislature decided not to immunize 

its employees from the intentional torts they commit, non-governmental employers 

should not be allowed to do so either. 

Further, recent cases from the Mississippi Supreme Court make it clear that 

Plaintiffs claim for assault and battery against the Defendant Rice is not subject to 

the mandatory arbitration provisions. 

In Amsouth Bank v. Quimby, 963 So.2d 1145 (Miss. 2007), a bank customer 

brought an action against the bank alleging that a failure pay to benefits under a credit 

disability insurance policy was a breach of contract. The defendant moved to compel 

arbitration based upon an arbitration agreement, which provided that deposit 

agreements were subject to arbitration. The Mississippi Supreme Court held that 

arbitration was not required since the clear terms of the agreement governed as to 

whether arbitration was mandatory. The Mississippi Supreme Court said: 
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Despite the federal policy favoring arbitration, our courts are required 
to submit to arbitration only what the parties agreed to submit to 
arbitration. Adams v. Greenpoint Credit, LLC 943 So.2d 703, 708 
(Miss.2006) (citing AT & T Technologies, Inc. v. Communications 
Workers of America, 475 U.S. 643, 648, ... (1986)). 

Quimby, 963 So.2d at 1152. 

In this case, the parties agreed to arbitrate only those claims involving 

"recruitment, potential employment or possible termination of employee." Just as 

the Mississippi Supreme Court held in Quimby that a party could be required to 

arbitrate only those claims which he agreed to arbitrate, this Court should hold that 

since Niolet did not agree to arbitrate her claims of assault and battery, she cannot be 

required to arbitrate such claims. 

Still another recent Mississippi Supreme Court case stating that the plain terms 

of the arbitration agreement must be followed is Qualcomm. There, corporate officers 

sought to enforce, for their benefit, an arbitration agreement which gave the 

corporation the right to arbitration. The Mississippi Supreme Court held that the 

plain terms of the arbitration agreement must be followed, and that an arbitration 

agreement would be enforced only as to those matters which were specifically listed 

as requiring arbitration, and as to those parties who are covered by the agreement. 

The Mississippi Supreme Court stated: 
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The issue in this case is a rather simple question of contract 
interpretation. By the plain terms of the contract, it is evident that the 
parties simply did not agree to extend to non-signatories the benefit of 
the arbitration clause, for they easily could have stated so. The contract 
clearly reads that disputes may be submitted to arbitration at the election 
of either Buyer or Seller. Because the defendants are neither the Buyer 
nor Seller, they are not entitled to enforce arbitration. As we have stated 
before, this Court must "accept the plain meaning of a contract as the 
intent of the parties if no ambiguity exists." 

Qualcomm, Inc., at 268-269. 

By the clear terms of the contract, Niolet only agreed to arbitrate claims 

concerning her recruitment for employment and her termination. She never agreed 

to arbitrate claims of assault and battery. Mississippi public policy should prevent 

employers from shielding their employees from intentional torts. The District Court 

erred in holding that the arbitration agreement covered claims of assault and battery. 

ARGUMENT II. 

THE CIRCUIT COURT ERRED IN FINDING THAT RICE WAS 
AN INTENDED BENEFICIARY OF THE ARBITRATION 
AGREEMENT. 

The Circuit Court determined that Rice was an intended third party beneficiary 

of the arbitration agreement. The cases cited dealing with this issue primarily are 

concerned with whether a non-signatory may be bound by the agreement. The real 

issue in this case is whether a non-signatory may invoke the protections of the 
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agreement. Under Mississippi law and the facts ofthis case, Rice may not. 

According to the Fifth Circuit: 

... a non-signatory to a contract containing an arbitration provision may 
compel arbitration against a signatory, when that signatory "raises 
allegations of substantially interdependent and concerted misconduct by 
both the non-signatory and one or more of the signatories to the 
contract." Grigson v. Creative Artists Agency, L.L. c., 210 F.3d 524,527 
(5th Cir.2000). 

Pride v. Ford Motor Co., 341 F.Supp.2d 617,621 (ND. Miss. 2004) 

That is not the case here where Niolet only alleges wrongdoing on the part of 

Rice, and not, Telepak. Niolet does not raise any claims against Telepak, and asserts 

no concerted conduct between Rice and Telepak. In fact, Niolet alleges that Rice's 

actions were outside the course and scope of his employment with Telepak. 

Further, 

Absent allegations of substantially interdependent and concerted 
misconduct between a non-signatory and a signatory who have a close 
legal relationship, the Mississippi law of equitable estoppel should first 
be examined to determine if conditions are present where equity should 
allow a non-signatory to compel arbitration. Other jurisdictions have 
declined to adopt the theory in situations similar to Grigson. See Ervin 
v. Nokia, Inc., 349 Ill.App.3d 508, 285 Ill. Dec. 714, 812 N.E.2d 534 
(2004) (where the court declined to adopt the expanded interpretation of 
equitable estoppel). 

B.C. Rogers Poultry, Inc. v. Wedgeworth, 911 So.2d 483,492 (Miss. 2005) 

As Mississippi Appellate Courts have held: 

12 



Nonetheless, equitable estoppel "should only be used in exceptional 
circumstances and must be based on public policy, fair dealing, good 
faith, and reasonableness." Id. (citing P MZ Oil Co. v. Lucroy, 449 So.2d 
201,206 (Miss.1984)). 

Eagle Management, LLC v. Parks, 938 So.2d 899, 904 (Miss. App. 2006). 

The reason is simple: 

We are concerned here with a doctrine which has its roots in the morals 
and ethics of our society. See Kelso v. Robinson, 172 Miss. 828, 840, 
161 So. l35, 137 (1935); Stokes v. American Central Insurance Co., 211 
Miss. 584, 589, 52 So.2d 358, 360 (1951). Fundamental notions of 
justice and fair dealings provide its undergirding. Whenever in equity 
and good conscience persons ought to behave ethically toward one 
another the seeds for a successful employment of equitable estoppel 
have been sown. 

PMZ Oil Co. v. Lucroy, 449 So.2d 201,206 (Miss. 1984). 

The doctrine of unclean hands provides that "he who comes into equity must 

come with clean hands." In re Estate of Richardson, 903 So.2d 51, 55 

(Miss.2005)(citing Thigpen v. Kennedy, 238 So.2d 744, 746 (Miss.1970)). 

In is hard to comprehend that a person with unclean hands, like Rice, who 

commits sexual assault and battery should be able to invoke the protections of a 

doctrine which has its roots in the morals and ethics of our society. 

In B.C. Rogers Poultry, this Court declined to extend equitable estoppel to 

allow a non-signatory to compel arbitration: 

Under Mississippi law, equitable estoppel exists where there is a(1) 
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belief and reliance on some representation; (2) a change of position as 
a result thereof; and (3) detriment or prejudice caused by the change of 
position. Cothern v. Vickers, Inc., 759 So.2d 1241, 1249 (Miss.2000); 
Covington County v. Page, 456 So.2d 739, 741 (Miss. 1984). 

We must consider the traditional elements of equitable estoppel, as 
defined by this Court, before expanding its application to deny litigants 
their constitutional right to a jury trial. We are bound by our prior 
rulings which have defined equitable estoppel as follows: 

Equitable estoppel is 'defined generally as the principle by which a pmiy 
is precluded from denying any material fact, induced by his words or 
conduct upon which a person relied, whereby the person changed his 
position in such a way that injury would be suffered if such denial or 
contrary assertion was allowed. 'Dubard v. Biloxi HMA., Inc., 778 
So.2d 113, 114 (Miss.2000) (quoting Koval v. Koval, 576 So.2d 134, 
137 (Miss.1991 )). 

The record before us fails to satisfy the requirements for the application 
of equitable estoppel as defined by our courts. It cannot be said that, 
when Wedgeworth signed the Broiler Growing Agreement with Rogers, 
the Bank (1) believed and relied on the representation (2) changed its 
position as a result of the Broiler Growing Agreement and finally that 
(3) it suffered detriment or prejudice as a result thereof. There is no 
proof that the Bank relied to its detriment that Wedgeworth would 
arbitrate any claim he had against the Bank. 

R.C Rogers Poultry, Inc. v. Wedgeworth, 911 So.2d 483,492-493 (Miss. 2005) 

Similarly, in this case, it cannot be said that Rice believed or relied upon a 

representation, nor changed his position as a result of the agreement to arbitrate and 

suffered detriment as a result of the arbitration agreement between Niolet and 

Telepak. Rice, as a non-signatory, should not be allowed to invoke equitable estoppel 
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to compel arbitration. 

As this Court has stated: 

This Court has embraced a "liberal federal policy favoring arbitration 
agreements" and will liberally construe agreements with a presumption 
in favor of arbitration. Term in ix Int'l, Inc. v. Rice, 904 So.2d 1051, 1054 
(Miss.2004). However, because arbitration provisions are contractual in 
nature, the general rule is that "a pmty cannot be required to submit to 
arbitration any dispute which he has not agreed so to submit." Adams v. 
Greenpoint Credit, LLC, 943 So.2d 703, 708 (Miss.2006) (internal 
citations and quotations omitted). Thus, while "we will read the reach 
of an arbitration agreement between parties broadly, [that] is a 
different matter from the question of who may invoke its 
protections." Westmoreland v. Sadoux, 299 F.3d 462, 465 (5th 
Cir.2002) (emphasis supplied). This is so because "[a]n agreement to 
arbitrate is a waiver of valuable rights that are both personal to the 
parties and important to the open character of our state and federal 
judicial systems-an openness this country has been committed to 
from its inception." Id. 

Qualcomm Inc., at 268-269 (emphasis added). 

While Niolet waived her right to litigate celtain employment disputes with 

Telepak as a condition of being hired with Telepak, she did not waive her right to 

litigate her claims of assault and battery, committed outside her employment, against 

Rice, a non-signatory to the agreement. Niolet has asserted no claims against 

• . Telepak, so her claims against Rice cannot be intertwined with any claims against 

Telepak. Rice cannot demonstrate that equitable estoppel should be invoked. Rice 

should not be allowed to invoke the protections ofthe arbitration agreement, under 
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a theory of equitable estoppel or any other theory. 

CONCLUSION 

While Niolet waived her right to litigate certain employment disputes with 

Telepak as a condition of being hired with Telepak, she did not waive her right to 

litigate her non-employment claims of assault and battery against Rice, a non-

signatory to the agreement. Niolet has made no claims against Telepak and Rice 

should not be allowed to invoke the protections ofthe arbitration agreement, under 

a theory of equitable estoppel or any other theory. 

WAIDE & ASSOCIATES, P.A. 
ATTORNEYS AT LAW 
POST OFFICE BOX 1357 
TUPELO, MS 38802 
TELEPHONE: 662/842-7324 
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4. The undersigned understands a material misrepresentation in completing 
this certificate, or circumvention of the type-volume limits in Rule 32, may result 
in the Court's striking the brief and imposing sanctions against the person signing 
the brief. 

This, the 21" day of August, 2008. 

BY: )b ~. 
JIM WAIDE 
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UNITED\STATES DISTRICT COURT 
NORTHERN DISTRICT OF MISSISSIPPI 

DELTA DIVISION 

JESSIE N. WILLIAMS, JR. 

9- 3D--0'-1 

-:N-0 ~----s,u-::i 

PLAINTIFF 

VS. CIVIL ACTION NO. 2:04CV5 

CITY OF HORN LAKE, MISSISSIPPI and 
RICH KIMMEL 

--8RI-J.ER-- -'------' -

DEFENDANTS 

This cause comes before the court on the motion [11·1 J of defendants City of Horn Lake 

Mississippi and Rich Kimmel, pursuant to Fed. R. Civ. P. 12(b)(G), to dismiss, or alternatively, for 

smnmary judgment. PlaintiffJessie N':Williams has responded in opposition to the motion, and the 

court, having considered the memoranda and submissions ofthe parties, along with other pertinent 

authorities, concludes that the motion should be granted in part and denied in part. 

This case involves state and federal claims arising out ofplaintiffs termination as a building 

inspector for the Hom Lake Plmming Department. In his complaint, plaintiff alleges that he was 

terminated in retaliation for having exercised his First Amendment rights to free speech and 

association by criticizing Rick Kimmel, the manager of the Planning Department. On June 4, 2003, 

Williatns and other employees of the Platming Department appeared before mayor Mike Thomas to 

register complaints regarding the job being done by Kimmel. Specifically, Williatns contends that 

the employees raised complaints regarding Kimmel's allegedly giving "unwarranted preferential 

treatment to eeliain business owners by allowing them to violate the ordinances and regulations of 
! 
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the City" and by generally "failing tb do the job for which he was paid by the city taxpayers." 

Plaintiff alleges that Kimmel became extremely angry at him for having issued the complaint, going 

so far as to "pull a fireanu" on him. ll'laintifffiled a fonnal criminal complaint against Kimmel in 

connection with the fireann incident. 

Plaintiff alleges that Kimmel soon found a pretext to retaliate against him, in the fonn of 

what plaintiff characterizes as a harmless private joke between himself and the mayor. This 'Joke" 

involved a comment by plaintiff to the mayor, who is single, that the mayor "would be the first 

person to have sex" with Mary Jenkins, a new female employee. Plaintiff asserts that he and the 

mayor are close personal friends and that neither individual found the joke to be offensive. Upon 

observing plaintiff and the mayor laughing, Kimmel inquired as to what they were laughing about. 

Plaintiff alleges that, upon being to Id of the remark, Kimmel infonned Jenkins thereof and that he 

"prodded, coerced and intimidated" h,?r into filing charges of sexual harassment against plaintiff. 

This charge was taken to the City Board of Aldennen, and, on June 20, 2003, three of the five 

aldennen voted to tenninate plaintiffs employment. On August 22,2003, Williams filed the instant 

complaint, asserting state law claims that Kimmel and the City had maliciously interfered with his 

contract of employment and asserting also a First Amendment retaliation claim pursuant to 42 U.S. C. 

§ 1983. Kimmel and the City have each filed motions to dismiss under Fed. R. Civ. P. 12(b)(6), or, 

alternatively, for summary judgment. 

The court first considers defendants' motion to dismiss plaintiffs state law claims against 

them. In the court's view, the only state law claim properly raised by plaintiff is his 

2 
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malicious/tortious interference with contract claims against Kimmel individually.' Plaintiff has 

failed to comply with any of the procedural pre-requisites ror asserting state law claims against the 

City, and there is considerable doubt regarding whether that defendant would face any substantive 

liability under the Mississippi Tort Claims Act (MTCA) regardless. 

The complaint asserts that Kitnmel acted maliciously in interfering with plaintiffs at-will 

employment contract, and, as discussed in}i'a, claims based on allegations of "malice" fall outside 

the scope ofthe MTCA. SpeCifically, Miss. Code. Ann. § 11-46-7(2) provides as follows: 

(2) An employee may be joined in an action against a govermnental entity in a 
representative capacity if the act or omission complained-of-is-one-for-whichthe- . 
governmental entity may be liable, but no employee shall be held personally liable 
for acts or omissions occurring within the course and scope of the employee's duties. 
For the purposes of this chapter an employee shall not be considered as actingwithin 
the course and scope ofhis employment and a govermnental entity shall not be liable 
or be considered to have wai\;ed immunity for any conduct of its employee if the 
employee's conduct constitutcld fraud, malice, libel, slander, defamation Of any 
criminal offense. 

While the MTCA does not de line "malice," the court agrees with plaintiffthat the allegations raised 

in the complaint, accepted as tme, raise:claims of wrongdoing against Kimmel whieh potentially fall 

outside o[(he "course and scopc" ofhjs duties as planning director. 

The essence of plaintiff s complaint is that Kimmel maliciously sought to carry out a personal 

vendetta against him by seeking to encourage Jenkins to make baseless accusations of sexual 

harassment against Plaintiff. In enacting the MTCA, the Legislature elected not to personally 

immunize employees for their own tORious acts committed outside the course and scope of their 

employment, and it likewise chose noUo waive ihe sovereign immunity enjoyed by governmental 

'Plaintiff correctly notes that tills tort is given various names in different cases, and the 
court is not overly concerned with nonienclature at this juncture. 
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entities as to such tOliious acts. The'court concludes that the allegations raised in this complaint, 

accepted as true, involve claims as to which the Legislature intended neither to immunize Kimmel 

personally, nor to waive its own sovereigninllmmity. 2 The court therefore concludes that theMTCA 

entitles the City 10 dismissal of all state law claims against it, but that the Act provides no protection 

to Kimmel pcrsonally, based on the allegations of the complaint. 

The fact that the MTCA provides no personal immunity to Kimmel at this juncture does not, 

of course, indicate that plaintiffs tortious interference claim against him has merit. Accepting the 

allegations ofthe complaint as true, however, the court iuterprets recent Mississippi Supreme Court 

atlthorityas potentially suppo,-ting plaintiff s abilityto assert state law claims of tortious interference 

against Kill1l1leJ. The Supreme COllli recently clarified that a cause of action for tortious iuterference 

with an at,will emp loymem cOlltract exists under Mississippi law. Specifically, the Supreme Court 

held that 

this Court concludes that a claim for tortious interference with at,wiIJ contracts of 
employment is viable in this state as woll. An action for tortious interference with 
contract ordinarily lies when a pariy maliciously interferes with a valid and 
enforceable contracl, causing ooe.pariy not to perform and resultiug in injury to the 
other contracting pmil'. The elements of tortious interference with a contract iuclude: 
1) tile acts were intenlional and jNillful; 2) that tiley were calculated to cause dmnages 
to the plaintiffs in therr lawfu];lluS'iness; 3) that they were done with the unlawful 
purpose of causing damage and loss, withont right or justifiable cause on the pari of 
the defendant; and 4) that actual loss . occurred. It must also be proven that the 
contract would ha I·e been performed but for the alleged interference. 

Levens v. Campbell" 733 So.2d 753, 7~O-61 (Miss. 1999), (citations omitted). Prior to Levens, at 

2Jn so com(ILlding, the cOlUi is accepting the allegations of the complaint as true, as it is 
required to do at 111'i,12(b)((i) stage. lfthe evidence should establish that Kimmel did not act 
maliciously and outside the scope ofhi~ employment, then this would obviously affect the 
court's analysis on this issue. At tlllS j¢ncture, however, it seems clear that plaintiff alleges that 
Kill1l1lel was moti "<lted b) his own per~onal vendetta in this case, rather than by any desire to 
complywiUl the City's seu:al harassment policy. 
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least one federal judge had inierpr~ted prior Mississippi jurisprudence, iu particular Shaw v. 
I 

Burchfield, 481 So.2d247 (NEss. 198~) as precluding a cause of action for tortious interference with 

an at-will employment contract. Maim v. City o/Tupelo, 1995 WL 1945433 (N.D. Miss. 1995). , 

The Supreme COUlt in Leve~ made it clear that a claim for tortious interference with an at

will employment contract ll1~y propclrly be brought under Mississippi law, although the court did --- ---.'.:......:~;~--=----~~~--=----
~ that, under Shmv, a plivilege ma~ exist for a supervisory official to tortiously interfere with-;;; 

at-will employee's contlcd, as long as he acted in good faith in doing so. Levens at 761. The 

Supreme Court in Levells appeared; to assert, however, that this privilege is only enjoyed by 

supervisors with "autholitv over stafliing," noting that 

[a)s ChiefOperafing Officer, Campbell had no authority over staffing, therefore, any 
actions taken b,' ,,:;""pbell which may have interfered with Levens' employment 
would fall outsicie ,I,e chain of privilege referred to in Shaw. -

ld. It is not clear whetlu, as head o~the Hom Lake Planning Department, Kimmel had authority 
i 

over staffing matters. Rcg:mlless, th~ court agrees with defendants that Kimmel had a privilege to 

report incidents whichk, ill good faith, believed to constitute violations of the city's sexual 
--- ----, 

harassment policy. The: . ,;;,nentation of any such policy requires the cooperation of employees, 

and the court has little (:""01 that tll<1 Mississippi Supreme Court would find that employees are 

privileged to make gooel·;. Iii i I reports lof sexual harassment. 

It is the issue 0: i ;i"lme]'s good faith, or lack thereof, which is most problematic for 

defendants. DefendallL" i" c lhat the!facts asserted in the complaint support no finding of bad faith 

on the part of Kim me! it! : "porting the alleged sexual harassment incidents and that the privilege 

referenced in Shaw/Lei":; "(Jplics in this case. This assertion is subject to considerable dispute. 

The allegations of the eel;, jaint, con~idered in the light mos! favorable to the non-moving party, 
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raise considerable doubl reI': . ,ing whiether Kimmel was, as he asserts, merely engaged in good-faith 

attempts to combat sex",,', ' '",smellt in the workplace in this case. In so concluding, the court 

would initially note thai jrncl's teports of sexual harassment occurred within two weeks of 

plaintiff113ving made hi:: ,. r-eport'to the mayor regarding Kimmel's alleged wrongdoing in his 

capacity as head oflhe PI,,, ' ?, Department and meTe days after plaintiff filed a criminal complaint 

against him. As such, ther," consid~rable evidence of a motive on the part of Kimmel to seek to 

retaliate against phintitT 

Moreover, it is gIl::: 

remark between Plaintiff I 

sexual harassment policy. 

Unwelcome sexuI" 
and other vcrb"l ·or . 
when 
(1) submission:. 
condition of en\). 
(2) submission () :'; 
decisions, or 
(3) the conclucl L" 
creating an intiulll; I 

It appears to be und i"p"L 

between Plaintiff an, I tlH , . 

have never even lea~·lj',-~(: 

whether Kinunel CGc:J(; i . 

harassment" as cleJineu i,' 

Defendants note I . 

sexual harassment, bUI:' 

,able whether Kimmel could have reasonably believed that the private 

l1e mayGlr constituted sexual harassment as defined in the Hom Lake 

:; policy defines sexual harassment as follows: 

:"lees (either verbal or physical), requests for sexual favors, 
'sical conduct of a sexual nature constitute sexual harassment 

:1 cunduet is made either explicitly Or implicitly a term or 
_"C, 

.: ,1l1 of the conduct is used as a basis for making employment 

Impose or effect of interfering with work perfonnance or 
'c" hostile, or offensive work environment 

, \; u l for Kimmel's having interjected himself into the private remark 

I. "rJd subsequent! y infonning Jenkins of the comment, Jenkins would 

'''HYlent 1n question. Under tllcse circumstances, it is questionable 

c;: Jab I} believed that the comment in question constituted "sexual 

,': cviously quoted policy 

jokes" are included in the policy manual as potential examples of 

lilat the manual merely references suchjokes as potential examples 
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of harassment as c1ei;lJcc( 

conduct which affo,,:,:, ti,'" 

how plaintiff's joke COLI]': 

she was unaware of i: " 

In the court's vic,.'" 

depend in part upon Ii" 

to make her reporl 0 C ',',C: \ 

not offended by the :::" 

harassment charges ",',;J\ iI: 

from speaking furik:, 

develop the record i" ::,,' 

not only reported the :', 

plaintiff, this would ",'" 

privilege he might 1 

The court re'> , 

motive on the pa;'! ," J 

nothing more tha:; I 

plaintiff's doubts r( ·:,11 c .. 

somewhat hesitant 1 ,r:', 

JThe co1ll1 \, 
question was, ac t., 
court's purposes j::; ;" 

Kimmel actcd j 11 hI 

As quoted above, the policy manual defines sexual harassment as 

, I c,ouditions of the person allegedly being harassed, and it is unclear 

. crfered with the terms or conditions ofJ enkins' employment when 

"I';olution of the issue of Kimmel's good faith (or lack thereof) will 

,,'llIe ,evidence regarding the circumstances which caused Jenkins 

." :"m~nt. Plaintiff asserts that Jenkins infonned him that she was 

, was "prodded, coerced and intimidated" by Kimmel into filing 

• ,III Plaintifffurther asserts thai he has been prevented by the City 

, ',5 and that he should be given an opportunity to depose her to 

The court agrees, If the evidence should establish that Kimmel 

::stiqn to Jenkins, but "intimidated" her into filing charges against 

1 luLtress plaintiff's claims that Kimmel exceeded the scope of any 

:, repbrt alleged acts of sexual harassment. 

, It on the issue oflaw as to whether even a subjective malicious 

',uld be sufficient to expose him to personal liability for doing 

: ling plaintiff's lewd remark to Jenkins, While the court shares 

:nel's good faith in reporting the 'joke" to Jenkins, the court is 

:;issippi law as, in effect, establishing a civil cause of action for 

c that, even as a private joke among mends, the comment in 
J, at worst, quite reprehensible, However, the issue for the 
, statement in question was proper, but, rather, whether 
: iog it. 

7 



".: 

being a "tattle-tab" 

to Jenkins, but that II', ," 

otherwise was no! i: i:; 

plaintiffs at-will UlJ",' 

within the meanini' (> 

additional discovc:y, rl 

juncture. 

The court no\' 

In seeking recovery u' 

exercised his Firs[,".: 

deficient job perfo:n 

must show (l) tha t h 

matter of public C,l!, 

outweigh[s] the Dc '" 

adverse employm: :1 

cert, denied 528 TJ S I: 

is made, the bunJc.: 1 ' 

would have come I) , 

Sell. Dist, Ed ofF 1, 

In seeking,,", 

4The courl 
"matter ofpubjic, 

,~ -' ,0 record establishes that I(:immel not only reported the remark 

i dated her into making a report of sexual harassment, when she 

:0, and that he did so in order to maliciously interfere with 

'act, then this arguably does enter the realm oftortious conduct 

l'j rate, the court's analysis of these issues will be facilitated by 

[cichnes to dismiss the state law claims against Kimmel at this 

danIs' motion to dismiss plaintiff s federal claims against them. 

'i lliams alleges that the City terminated him based on his having 

"\0 free speech and assembly in reporting KimmeJ's allegedly 

yaT. To prove a First Amendment retaliation claim, Williams 

. ,dverse employment decision"; (2) that his speech involved "a 

his "interest in commenting on matters of public concern ... 

inprollloting efficiency"; and (4) that his speech motivated the 

"is v, Victoria [ndep, Seh. Dis!', 168 F.3d 216, 220 (5th eiL), 

:t, 533, 145 L Ed2d 413 (1999)4 Assuming that this showing 

i.cndants to show by a preponderance ofthe evidence that they 

:sion in the absence of the protected conduct. Mt Healthy City 

) US, 274, 287, 97 S, Ct 568,50 L. Ed, 2d 471 (1977), 

L the City on his retaliation claim, plaintiff faces significant 

. Oll whether the activity reported by plaintiff involves a 
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obstacles. In the simi: 

2001), the Fifth C ireu. 

of a teacher based on I, 

required to show: bc;t r 

termination. Be, 'tie. 

required even j";8S( 

motive and that tl.e go 

to terminate. Ie!. Tile 

establishing, Sl!d: :lS t i 

same decision c',. 11 a' 

In light 0: elL 

able to sustain b;: Oil'. 

concludes !hatp!. il,:.i: 

heavy burden wi I j l l 

and the City'S Ill( ",.:. 

In light (. Ih' 

'It is w,·· ,. \ 
personally. ASCi .. 1:1:. 

held in Beallie : 
(The su)': 
her ten::' 

did not ,. 
no D1ZtL!.·. 

Beattie, 254 F.:: ". 
Williams, and ki.i:r 
claims. 

3aitie v. Madison County School Dis!., 254 F.3d 595 (5th Cir. 

, arder to hold a school board liable for the alleged termination 

jl01ted a particular candidate for superintendent, the teacher was 

rd had "actual knowledge of the alleged improper basis" for her 

G04. The Fifth Circuit in Beattie held such a showing to be 

,re, the plaintiff alleges that his supervisor had the retaliatory 

,ely merely "rubber-stamped" the supervisor's recommendation 

further indicated that the school board could defeat liability by 

ted testimony of board members, that they would have taken the 

.tiffs exercise of her First Amendment rights.' 

,ority, there is considerable doubt as to whether plaintiff will be 

~aiiJst the City on his § 1983 claims. At the same time, the court 

. .. en an opportunity to conduct discovery to attempt to meet the 

Any dismissal pursuant to Rule 12(b)( 6) would be premature, 

. § )983 claims against it is due to be denied . 

. ; ordered that defendants' motion to dismiss or altematively for 

.T [fSserts a § 1983 retaliation claim against Kimmel 
: claim is asserted, it is due to be dismissed. The Fifth Circuit 

did not fire Beattie directly, but merely recommended 
which made the final decision. Iff the supervisors] 

.pJoyment action, they carmo! be liable under § 1983, 
:d their motives. 
C', it is undisputed that Kimmel did not actually terminate 

. be held liable under § 1983 based on Williams' retaliation 
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summary juclg;:, d in part and denied in part, As to plaintiff's state law claims, 

Kllrunel's n10!;, ct, but the City's Illotion to dismiss is granted. As to plaintiff's 

federal claims. ) dismiss is denied, but any federal retaliation claims which 

plaintiffmight " I, : personally aTe hereby dismissed. Defendants' alternate Illotion 

for summary j ll', - ,l' .. :, given the early stage ofthe proceedings, and this motion for 

summary j ud c' II ' if is sed without prejudice. 

SOOR1 .- of September, 2004. 

~~r,~ 
MICHAEL P. MILLS 
UNITED STATES DISTRICT JUDGE 

I 
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