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STATEMENT OF ISSUES

1. THE TRIAL COURT DID NOT COMMITT ANY TYPE OF REVERSIBLE ERROR.
THE COURT HAD ONLY A COMPUTER GENERATED DOCUMENT MADE UP
BY KENNETH ON HIS PERSONAL COMPUTER, AND DOCUMENTATION FROM
THE DEPARTMENT OF HUMAN SERVICES IN WHICH KENNETH TOLD THEM
NOT TO PERSUE THIS, BECAUSE HIS MOTHER WAS TRYING TO GET FOOD
STAMPS AND IF NICKI RESIDED WITH HER SHE WOULD RECEIVE MORE.
EVERY ATTEMPT WAS MADE BY SANDRA TO OBTAIN COPIES OF EITHER
CHECK COPIES FOR HER WEEKLY PAY OR CHECK COPIES WRITTEN TO
KENNETH IN THE AMOUNT OF $125.00 A MONTH. DUE TO THE LENGTH OF
TIME WHICH HAS PASSED SINCE HER EMPLOYMENT AND CHANGES IN
PERSONNEL THESE RECORDS HAVE BEEN LOST OR DESTROYED. THERE IS,
HOWEVER DOCUMENTED TAX RETURNS AND APPLICATION FOR
FINANCIAL AID FOR COLLEGE, AS WELL AS SCHOOL RECORDS FROM
RICHLAND MIDDLE SCHOOL AND RICHLAND HIGH SCHOOL, AS PROOF THE
CHILD LIVED WITH SANDRA FROM 2002 THROUGH 2004.

STATEMENT OF THE CASE
I Course of the Proceedings and Dispositions in the Court Below:

Kenneth E. Smith and Sandra K. Smith (Spurlock) were divorced in Rankin County on June
14, 1989. C.P.2. A copy of the decree can be found in the clerk’s papers at 5-6. Kenneth
received custody of the minor child, Nicki (born 2/17/1988). Sandra was ordered to pay Kenneth
$125.00 month as support and maintenance for Nicki, with the first payment to begin on July
1989. In addition she was also ordered to pay all of Nick’s medical, dental and hospital

expenses. C.P.6.

(I)  Statement of the Facts:

In December of 2007, Kenneth moved to have Sandra cited or contempt for past due child
support of $24,000. ' C.P. 2-17; Tr.22. At trial, Sandra sought to set off against this amount

claiming that she had paid child support.of $125.00 month from October 1989 until May 1994



and claiming that she should not have to pay child support from March 2002 through Apnl 2004

when Nicki was living with her rather that her father.

At the trial, Sandra admitted she made no payments from July of 1989 through October of
1989. She testified, however that she made payments from October of 1989 through May 1994,
by having her employer deduct $35.00 weekly/$125.00 month and pay it directly to Kenneth,
from March of 1991 to May of 1994. In May of 1994 she married her current husband, and she
testified she quit paying because Kenneth would not let Nicki visiting Sandra, home with her

new husband.

"Kenneth’s demand was for unpaid child support until Nicki was 18 in February of 2006, He did not as for support
after she turned 18 because Nicki did not live with him after she was 18. Tr. 21

Sandra claimed that from the time she moved to Arkansas and became employed in
March of 1991 uniil November of 1994, she had $35.00 week withheld from her job until May of
1994. This money was sent to Kenneth. Sandra, however, could not produce any documentation
from her employer or a.ny tax returns or other documentation she had paid Kenneth this $125.00
month, and Kenneth denied recetving it. No order of withholding was entered in Chancery
Court. Sandra claimed she was unable to obtain records showing these payments from her
employer, and gave satisfactory reasons as to why, due to the length of time which has elapsed
since her employment and the change in personnel at the company the records were lost or
destroyed. Although Kenneth objected to her testimony that she made monthly payments form
March of 1991 to May of 1994, the Master overruled Kenneth’s objection and admitted the

testimony.



Sandra also claimed credit for a time between 2002 and 2004 when she claimed Nickt

lived with her. Both Kenneth and Nicki denied that Nicki resided with Sandra other than

intermittently.

Based on Sandra’s testimony of the $125.00 monthly payments, the Master gave her
credit for a total of 14,000. Those credits included the time from 2002 through 2004 when the
child lived with her mother and for the payments she made while she was working in Arkansas
that were withheld from her paycheck. Tr. 66-67. By judgment entered March 25, 2008, the
Chancellor and Master entered a judgment against Sandra for $10,000, plus $750.00 in attorney’s
fees and $135.00 in costs and fees, along with legal interest in the sum of 8% annum. The
directed that she pay the judgment to Smith at the rate of $200.00 a month beginning June 1,

2008.
SUMMARY OF THE ARGUMENT

The trial court ruling is accurate in giving Mrs. Spurlock credits for the payments
deducted from her paycheck while she was in Arkansas, for two reasons. One the Court ruling
was based the evidence produced by Mr. Smith on a computer generated spreadsheet of his on
doing was not an official record so there was only his word and the information supplied by the
Department of Human Services that he did not with to pursue this issue. Secondly, the evidence

was admitted after many attempts to obtain other documentation from Mrs. Spurlock’s employer.

The trial court was accurate mn giving Mrs. Spurlock the credits given for the time when
Nicki lived with her. The evidence is sufficient to support the amount credited. Although not
informed by her attorney Mrs. Spurlock does have tax returns, Federal Financial Aid Loan forms

for College for Nicki to attend William Carey College in Hattiesburg in 2004, while she was



attending Camp Shelby, as well as documentation from Richland Middle School and Richland
High School of the change in Nickt’s address and where the report cards and other information

should be mailed.

THE TRIAL COURT DID NOT COMMITT ANY TYPE OF REVERSIBLE ERROR.
THE COURT HAD ONLY A COMPUTER GENERATED DOCUMENT MADE UP BY
KENNETH ON HIS PERSONAL COMPUTER, AND DOCUMENTATION FROM THE
DEPARTMENT OF HUMAN SERVICES IN WHICH KENNETH TOLD THEM NOT TO
PERSUE THIS, BECAUSE HIS MOTHER WAS TRYING TO GET FOOD STAMPS AND IF
NICKI RESIDED WITH HER SHE WOULD RECEIVE MORE. EVERY ATTEMPT WAS
MADE BY SANDRA TO OBTAIN COPIES OF EITHER CHECK COPIES FOR HER
WEEKLY PAY OR CHECK COPIES WRITTEN TO KENNETH IN THE AMOUNT OF
$125.00 AMONTH. DUE TO THE LENGTH OF TIME WHICH HAS PASSED SINCE HER
EMPLOYMENT AND CHANGES IN PERSONNEL THESE RECORDS HAVE BEEN LOST
OR DESTROYED. THERE IS, HOWEVER DOCUMENTED TAX RETURNS AND
APPLICATION FOR FINANCIAL AID FOR COLLEGE, AS PROCF THE CHILD LIVED
WITH SANDRA FROM 2002 THROUGH APRIL 2004.

A. Standard Review:

On appeal, the Supreme Court must consider the entire record before it and accept all
those facts and reasonable interferences which support the Chancellor’s ruling. The Chancellor’s
ruling will not be disturbed, be they on evidentiary facts or ultimate facts, in unless the
Chancellor abused his discretion, was manifestly wrong, clearly erroneous, or unless he applied
the wrong legal standard. A finding of fact is clearly correct, when, although there is evidence to
support it, the reviewing court, on the entire evidence, is left with the definite and firm

conviction that no mistake or error has been made.

Findings of fact are entitled to deference when reviewed on appeal but will be upheld

when there are clearly no erroneous facts. Ruling of law are subject to de novo review.

B. The Merits®



Mississippi law allows the non-custodial parent to receive credit for child support
payments owed where she pays the support directly to or for the benefit of the child, where to
hold otherwise would unjustly enrich the other parent. However, any evidence that states these

things did not occur must be clear and convincing.

I

The divorce decree granted custody to Kenneth and provided that Sandra was to pay
$125.00 per month as child support beginning July 1, 1989. In December of 2007, Kenneth
Smith sought back unpaid child support payments from Sandra in the amount of $24,000.00 of
unpaid child support from July 1, 1989 through February 0f 2006 when Nicki turned 18 years of

age. Kenneth did not claim payments after that date because Nicki no longer lived with him.

As an Exhibit to his complaint, Kenneth attached a summary of payments he claimed
Sandra made. The summary was made up in a spreadsheet on his home computer with no other

documentation to support it.

At trial, the evidence Sandra submitted in support of her claim was documented calls to
the company where she requested copies of the checks mailed to Kenneth in the amount of
$125.00 a month. Sandra was unable to obtain those copies due to the length of time which had
elapsed since her employment there. The personnel has changed and records have been lost or
destroyed and was unable to be produced. Sandra did not ask for copies of Kenneth’s bank
account as that not all monies received by a person is put into the bank, she did not request tax
returns as that Mr. Smith at the time of trial had not filed a tax return in approximately eight

years to state or federal.

On the issue of obtaining documented proof that Mr. Smith received these payments

through verification of Internal Revenue Service documents. Child Support does not have to be



recorded on a tax return of the custodial parent as the non-custodial parent has already paid the
taxes on the income. Child support is deducted from a paycheck after taxes; it is deducted from
the Net Income not the Gross Income. So subpoenaed duplicate would not be beneficial to her

case.

The Chancellor gave Sandra credit for the amount of time Nicki lived with her. This was
backed up by the testimony of both Nicki and Kenneth in which they stated that Nicki lived
exclusively with Kenneth and then the documentation from the Department of Human Services
in the form of an application for food stamps, proved their testimony to be untrue. Based on that

the Chancellor’s finding was that Nicki did indeed reside with the mother until April 2004,
CONCLUSION

The Chancellor made a fair and correct ruling based on the conflicting testimony
given by both Nicki and Kenneth. This Court, should therefore, uphold the ruling and judgment
in the previous court of $10,000.00 and attorney’s fees and costs previously paid. No other

attorney’s fees or costs should be applied to this judgment.

"This Court should uphold the judgment in the amount supported by the Chancellor and no

more than these sums should be awarded.

RESPECTFULLY SUBMITTED
SANDRA K. SMITH SPURLOCK (APPELLEE)

B ig: SANDRA K. SsUgLOCK



CERTIFICATE

I, Sandra K. Spurlock, do hereby certify that I have this date mailed by United States
Mail, first class postage prepaid, the original and three copies of the foregoing to the clerk of this
Court at PO Box 249, Jackson, MS 39205 and one copy to Hon. J. Dan Fairly, POT Box 1437,
Brandon, MS 39043,

This, the 16" day of February, 2009.

SOﬂdw«@»\‘j‘@SbLULLDdU

SANDRA K. SPURLOCK
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VS. | MAR 252008 - NO. 29,835

SANDRA K. SMITH L ARRY S ALES RESPONDENT
Rec. in BX. Po.__ ;
JUDGMENT OF CONTEMPT

KENNETH E. TH\\"%A
NNETH E. SMI ouﬁf*

This day this cause came on to be heard upon Motion For Citation of Contempt of
Court herein by Kenneth E. Smith, Movant, against Sandra K. Smith (Spurlock),
Respondent, and the Court, finding that it has jurisdiction of the parties hereto and of the
subject matter hereof, finds that both parties were present in open Court with their
respective attorneys and announced ready for trial, and the Court afler hearing all of the
testimony and viewing all of the g\_vidence did find that Sandra K. Smith (Spurlock) was
in civil contempt of the Court by her failure to pay $10,000.00 in child support payments
to Kenneth E. Smith and that Kenneth E. Smith should be a\iérded judgment of and from
Sandra K. Smith (Spurlock) in the sum of $10,000.00 along with Court cost of $100.00
plus cost of process in the sum of $35.00 plus an attorney fee of $750.00 for a grand total
of $10,885.00 which shall be paid by Sandra K. Smith (Spurlock) as set forth herein
below: |

IT IS THEREFORE ORDERED AND ADJUDGED that Sandra K. Smith
(Spurlock) be, and she is hereby adjudicated to be in civil contempt of Court.

IT IS FURTHER ORDERED AND ADJUDGED that Kenneth E. Smith is hereby
awarded judgment of and from Sandra K. Smith (Spurlock) in the sum of $10,000.00
along with legal interest that shall be paid at $200.00 per month commencing June 1,

2008 with a like sum due and payable on the first calendar day of each consecutive month

RES
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thereafier. The monthly p#yments shall be paid directly by Sandra K. Smith (Spurlock)
to Kenneth E. Smith.

IT IS FURTHER ORDERED ANb ADJUDGED that Sandra K. Smith
(Spurlock) be, and she is ordered to pay the sum of $750.00 as an attorney fee along with
$135.00 as Court costs and procéss; fees for a sum total of $885.00 that shall be payable

directly to E. Michael Marks on or before sixty (60) days of the entry of this Judgment of

Contempt. : _
SO ORDERED AND ADJUDGED this the 2 & Ziay of March, 2008.

LY.

CHANCELL

O S E 580

FAMILY MASTER

Prepared by:

E M haeq 44%57
E MICHAEL MARKS, ATTORNEY FOR

KENNETH E, SMITH

120 NORTH CONGRESS STREET
SUITE 730, THE PLAZA BUILDING
JACKSON, MISSISSIPPI 39201
601-969-6711

MSB #1869

JACKSON, MISSISSIPPI 39225-2883
601-948-3080
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deadbeat mothers on the witness stand,
and time and time again they said, I paid
it, but I don't have a'feceipt for it. I
have never heard in a Rankin court an
excuse of you're free from paying child
support. All you have to do is §ay you
lost the records. 1I've never been that
lucky in 44 years over here.

THE COURT: Well, I haven't said
that yet. I haven't said that at all.

All right. Who would you have next?

MR. MARKS: We rest, Your Honor.

TﬁE COURT: All right.

Mr. Yarbrough, who would you have?

MR. YARBROUGH: No witnesses, Your
Honor. We've already called all our
witnesses. V

THE COURT: So both sides completely
and finally rest.

MR. YARBROUGH: Yes, Your Honor.

THE COURT: All right. The Court
having heard and considered the evidence
and testimony in Cause Number 29835
reiterates its earlier position that it
does have full and complete jurisdiction
over both the parties énd the subject
matter. The Court has heard and
considered the evidence and testimony as

used on ‘this motion for contempt that was

Re B
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RULING BY THE COURT

66

filed in this cause at the end of
December and being refiled the first of
January of 2008.

The Court finds that the testimony
from both sides has beén very confusing,
very sporadic about bayments that were
made and received, about payments that
were supposedly made - supposedly
credited. The Court also finds that the
testimony has been very confusing about
where this child lived, who she lived
with, who was responsible for her support
during various periods of time. There
have been claims by both sides that the
child lived with the mother, the father,
the grandmother. Even. the father
testified that there were periods of time
other than those undisputed periods of
time from 2002 through 2004 when the
child lived with her mother that she
lived with the mother. So I'm not really
sure -- and I'll say this, if the child
was living with the mother and the mother
was responsible for the support of the
child, then she should be forgiven or
eXcused for any support that would
otherwi;e have been due had she not been
living with her.

The mother -- the Court finds that

0E ¢




o VY N S N

w ~ & n

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29

AI

67

RULING BY THE COURT

the mother is entitled -- all right.
First of all, the Court finds that

Mr. Smith's affidavit alleges that the
mother is $24,000 behind in child
support. The Court finds that the mother
is entitled to a credit of $14,000
against that child support for the
payments that she made while she was
working in Arkansas that were withheld
from her paycheck for the periods of time
that the child lived with her and that
she was responsible for the child's
support -and that -- so the mother would
at this point owe $10,000 in back child
support for which I'm going to hold her
in contempt df court.

Now, the question is how are we
going to collect that $10,000. How is
she going to pay fhat money at this time?
I believe, Mr. Marks, that you either --
that you stated -- I believe I heard
this, that you do not Qant'her
incarcérated. Is that correct?

MR. MARKS: No; Your Honor.

THE COURT: You're not seeking
incarceration in this case.

MR. MARKS: No, (Inaudible.)

THE COURT: All right. By the

witness's testimony, she is making $800

vE-T
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per month on her job. I'm going to
require her to pay $200 per month in back
child support unto -- let me say this,
first of all theré wili be no more child
support to accrue in this case. The
child is emancipated and there will be no
more current child supﬁort due. It's
$10,000 back child support due. I'm
going to require her to pay $200 a month
until that is paid in full, together with
legal interest at the rate of 8 percent
thereon. I'm going to assess her with a
$750 attorney's fee which will be paid in
60 dayé from the date of today's hearing.
I'm going to also assess her with the
court costs in the amount of $107, also

to be paid within 60 days of the date -of

today's hearing, and process fees -- and
I don't know how much -- the process fee
was $35, which I'll also -- so that will

be 750 plus 107 plus $35 which she should
pay within 60 days of today's hearing.
And that will be the order of the Court,
then, in Causé Number 29835,

Mr. Marks, will you prepare an
Order, please, and submit it to
Mr. Yarbrough?

MR. MARKS: Very well, Your Honor.

MR. YARBROUGH: Your Honor, could I

ReS
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A. Yes, sir, 1 did.
Q. Okay. Was there a decision or agreement
reached between you and your husband by the Court in

December of '897

A, Yes, sir, there was.
Q. And did the Court grant you visitation?
A, Yes, sir. Every other weekend, four

weeks in the summer, and alternating holidays.

Q. And that was in December of 1989,
A. Yes, sir.

Q. And you moved to Arkansas you said, 1

believe, in 19917

A. Yes, sir.

Q. Okay. And ydu paid ~-- it's your
testimony that you made these payments, including
arrearage payments, for the months of July, BAugust,

and September to your former husband.

A. Yes, sir.

Q. Okay. Now, when you moved to Arkansas in
1891, with whom --'with whom.were:you employed?

A. Ram-Fab, Incorporated.

Q. Okay. Had there been a court order for

withholding entered by the Court? -

A, No, sir.

Q. Did you initiate with your then emplovyer
to withhold and remit child support?

L. Yes, sir, I did.

Q. And your check each month, did it reflect

a withholding and a remit te Mr. Smith?

Req




~ o n

<

10
11
12
13
14
15
16
17
18
18
20
21
22
23
24
25
26
27
28
29

_SPURLOCK - DIRECT

10

A, Yes, it did.

MR. MARKS: We object, Your Honor,
under the best evidence rule. He's
testifying to a document that was
executed against her paycheck at work. I
think the best evidence would beza copy
of the --

THE COURT: I don't see any order
for withholding in the court file that
was ever had and done. The last thing
_— :

MR. YARBROUGH: There was never an
order, Your Honor. ,

THE COURT: The lést thing I see
prior to the filing of the Motion for
Contem#t was an agreed Temporary Order
that was entered in December of '89,
Nothing further was had and done in here
until --

MR. YARBROUGH: That is correct.
There was no Order of Withholding. This
was a voluntary action on Ms. Spurlock's
part. -

BY MR, YARBROUGH;

0. Mrs. Spurlock, since this contempt action
was commenced, have you attempted to contact your
old employer in Arkansas?

A. Three times, and they went through

everything they had. A few years ago they had a lot

RE 0
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of big change-over and some files were misplaced or
lost, and she looked through everything she had and

could not find them.

0. Has. the company bgen-sold or changed
or --

A, No, sir.

Q. But they weren't able to obtain these
records --

A, No, sir.

Q. ~-- at your request.

A. They've had a lot of cﬁange~over as far

as office personnel.,
Q. Now, you said that you made these
payments until 1994. Would you tell the Court what

occurred in 1994.

A. May.the 3rd, 1994, I married my current
husband.

MR. MARKS: Object, Your Honor.
That's assuming facts not in evidence,
that she made the payments until 1994.
We object as leading and as -- object to
the form of the question. It refers to
facts not in evidence.

THE COURT: She can testify that she
made a payment if she made one. Now,
she's already testified she doesn't have
any receipts for any payments that she
supposedly made. .She can testify of her

own volition if she made payments, so
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overruled.

BY MR. YARBROUGH:

0. Mrs. Spurlock, did you remarry in 1994°?

A. Yes, sir. May the 3rd(

Q. And your husband that you're still
married to. Is that correct? :

A, Correct. |

Q. And what is his name?

A. Richard Spurlock.

Q. Richard Spurlock.' Had you been having

visitation with your child up through May of 1994
after the order was entered by the Court in December
of '897? | |

A. Yes, sir.

0. Had there been any problems with
visitation?

A. No, sir.

Q. Okay. Would you tell the Court what
occurred‘after your marriage to Mr. Spurlock in
1994,

A. I married him May.the 3rd, 1994. It was
on a Tuesday. Supposed ﬁo have Nicki that weekend.
When I called Mr. Smith, he told me, quote, unquote,
his child was not going to be around an F'ing
wetback. '

Q. Okay. -"Would you explain to the Court
what you mean.

A. My husband is part Hisﬁénic.

Q. Okay. Now, did you attempt to reason
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