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IN THE COURT OF APPEALS FOR THE STATE OF MISSISSIPPI 

Myron Pollard 

Vs. 

State of Mississippi 

APPELLANT 

Action No.2008- CA- 00678 - COA 

APPELLEE 

Statement of Issues 

1) Whether or not the Circuit Court of Coahoma County, Ms. had jurisdiction to hear 

the Motion to set aside Pollard's involuntary guilty plea and Subsequent 

Sentencing Judgment and Motion demanding Trial? 
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IN THE COURT OF APPEALS FOR THE STATE OF MISSISSIPPI 

Myron Pollard 

Vs. 

State of Mississippi 

APPELLANT 

Action No.2008- CA- 00678 - COA 

APPELLEE 

Statement of the Case 

Pollard was indicted May 29th
, 2007, in a two count indictment. The first count was for 

possession of cocaine and second count was for possession marijuana. (CP 1) 

July 13, 2006, Pollard entered into a petition to enter plea of guilty. (CP 5) 

July 16th
, 2007, The Order Adjudicating guilt and deferring sentencing was entered in 

order for him to make application to drug Court on. Pollard made a written application 

to enter into drug court.(T.12) This Application is not contained in his Coahoma County 

Circuit Court file. 

Prior to August 20th
, 2007, a presentence report was prepared. Pollard's presentence 

report is not made a part of his public records in the Circuit Court. 

August 20th
, 2007, the Court sentenced Pollard to 15 years in Count one with a fIVe 

thousand dollar fine and sentenced Pollard to pay a fine of $250.00 in Count two. (CP 

16) This sentence is to run concurrent with the sentence in 2007-0042. (CP16) 

Reference is made to an armed robbery charge and a simple assault and disorderly 

conduct charge, both of which he has not been convicted .(CP 17) 
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August 30th, 2007, the sentencing judgment was filed. (CP18) 

September 6, 2007, Cheryl Ann Webster made an appearance of record . (CP 21) 

September 6th, 2007 Webster filed a motion to set aside his involuntary guilty plea and 

subsequent sentencing judgment and Motion demanding Trial, serving the same on the 

District Attorney. (CP 22) 

March 12, 2008, the Court set the motion for hearing. The Court refused to allow 

Pollard to proceed with the Motion or to make a proffer of proof in support of his 

motion. (T.19) 

March 14th, 2008, the Circuit Court entered an order denying Pollard's motion due to 

the lack of jurisdiction to hear this case.(CP 37) 

Feeling aggrieved by the decision, Pollard appeals this case. 
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IN THE COURT OF APPEALS FOR THE STATE OF MISSISSIPPI 

Myron Pollard 

Vs. 

State of Mississippi 

APPELLANT 

Action No.2008- CA- 00678 - COA 

APPELLEE 

Summary of the Argument 

Issue One: Whether or not the Circuit Court of Coahoma County, Ms. the 

eleventh Circuit Court District had jurisdiction to hear the motion to set aside his 

involuntary guilty plea and Subsequent Sentencing Judgment and Motion 

demanding Trial? 

Pollard relies on Uniform Circuit and County Court Practice Rule 10.05 New 

trials. Also included is UCCCR 8.04(5). Withdrawal of a plea of guilty. The actual 

sentencing Judgment was entered on August 30th
, 2007 the Motion was filed 

on September 6, 2007 less than ten days. It was filed seven days after the 

sentencing judgment was entered well within the time allowed by law. There are 

no time limits set forth in the Rules as to when such a motion to withdraw a 

guilty plea may be filed. 
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IN THE COURT OF APPEALS FOR THE STATE OF MISSISSIPPI 

Myron Pollard APPELLANT 

Vs. 

State of Mississippi 

Action No.2008- CA- 00678 - COA 

APPELLEE 

Argument 

Issue One: Whether or not the Circuit Court of Coahoma County, Ms. had 

jurisdiction to hear the Motion to set aside his involuntary guilty plea and 

Subsequent Sentencing Judgment and Motion demanding Trial? 

The Eleventh Circuit District Attorney's Office's response to Pollard's Motion 

Entitled "Motion so Set aside Guilty Plea and Subsequent sentencing judgment 

and motion demanding trial" (C.P. 34) indicates the Summer term of Circuit 

Court ended on August 17, 2007. (C.P. 34) The DA states that therefore the 

Defendant Pollard could not challenge the Sentencing Judgment in this case. In 

other words, Pollard was too late to file a motion pursuant to UCCCR 10.05 even 

though the Sentencing Judgment from which one defines the time of appeal was 

filed on August 30th
, 2007(C.P. 37) some 13 days after the close ofthe term. 

(CP 1) 

The supporting language in the UCCCR 10.05 " ..... The court, on motion of a 

defendant, may vacate judgment (emphasis added) and dismiss the case 

without prejudice if the indictment or complaint did not charge an offense, or if the 

court was without jurisdiction, and bind the defendant over to the action of the 
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grand jury, or take other proper steps regarding the defendant" ( Emphasis 

added) UCCC Rule 10.05, designated "New Trials· , is an all encompassing rule 

for motions to be made prior to the running of the ten days. After ten days, a 

Judgment is final. 

Pollard has asked the Court to do just as this says. Vacate the Judgment. Set 

him for trial. 

The law is that if a final judgment is entered on the last day of the term, the 

Defendant still has ten days to file his motion. Presley v. State, 792 So.2d 950, 

(2001) " .... our holding that a circuit court cannot rule on motions which are not 

pending at the end of the term of court when sentencing was imposed does not 

apply to U.C.C.C.R. 10.05, which provides that a motion for a new trial should be 

filed within ten days of the entry of judgment. Therefore, if the judgment is 

entered on the last day of the term of court, a defendant still has ten days in 

which to file such a motion." ( Presley v. State. id.) Does this mean that other 

motions such to vacate Judgments are to be filed within ten days? I think the 

answer is yes. 

Pursuant to MCA 99-15-25. Entry of guilty pleas in vacation; sentencing records. 

(2) U All judgments and orders imposing sentences in vacation upon such pleas 

of guilty shall be entered upon the minutes of the proper court in vacation as 

though same were had and entered during term time. " ( emphasis added) 

Even if the August 30ih,2008 Sentencing Judgment is filed out of term, the 
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Defendant has ten days to file a motion asking to have the guilty plea 

withdrawn essentially vacating the judgment, and demanding a new trial. 

A post conviction petition is not required to have an illegal guilty plea set aside 

prior to the running of the ten days. The Court, however, is of the opinion that it 

is mandatory that a post conviction petition be filed. (T. 20) The Court and 

Pollard take issue with each other on this point. 

Pollard subnmits if a Sentencing Judgment which is entered thirteen days after 

the close of a term, the Defendant is allowed ten days thereafter within which to 

file his motion to vacate pursuant to UCCCR.10.05. 

The crux of the argument which was not heard by the Court is as follows: 

Pollard pled guilty if he was accepted into drug court. However, The order reads 

"The defense indicated for the record that the defendant was making application 

to Drug Court." (C.P. 15. ) Pollard had already made application. (T.12) 

Pollard's defense lawyer, David Tisdell, could not have made it clearer the 

reason for the guilty plea. When asked by the Court if there was an 

announcement in 2007-0042 and 2007-43, quoting from the transcript, Tisdell 

replies, "Yes your honor. In both cause numbers, 2007- 0042 and -43, Mr. 

Pollard wishes to withdraw his previously entered pleas of not guilty and enter 

please of guilty to both indictments to both counts - to all counts, and request 

that he be accepted into the Eleventh Circuit Drug Court." (T. 5) (Emphasis 
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added) Pollard did not ask to make application to drug Court; Pollard believed 

he would be accepted into Drug Court if he pled. The Court, in comments from 

the bench ,acknowledged that " ... the defendant having made application to 

Drug Court." (T. 12) 

These comments were memorialized into an interim order. (CP 14) This was not 

the Final Judgment. The Sentencing Judgment was entered on August 30th
, 

2007, would have been the Final judgment had ten days lapsed without appeal. 

The issue before the Court is whether or not the motion to set aside his 

involuntary guilty plea and Subsequent Sentencing Judgment and Motion 

demanding Trial was filed timely. Does the Court have jurisdiction to hear this 

motion and consider it? Clearly the Court maintains jurisdiction until the 

Sentencing Judgment becomes final. This is not an appeal on the merits of the 

motion, but only on whether or not the motion was timely filed. It was. The 

sentencing was not done during the term. There is no indication or record of 

when or why he was actually rejected from Drug Court because of the star 

chamber nature of Drug Court. These facts must be developed in a hearing 

before the Court in order to be a complete record. It is common for the 

sentencing judgment to be entered after the close of the term. The Court does 

this as a matter of course. 

Under the Federal rules, a motion for withdrawal of a plea may be made at any 

time before sentencing and, on sufficient showing, even after sentencing. 3 
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Charles Alan Wright, Federal Practice and Procedure: Criminal 2d Sec 537 , at 

188 (1982) as quoted in Presley v. State, 792 So.2d 950, (Miss. 2001) 

During the term of Court, there was nothing in the record which would give 

thought that Pollard would be denied Drug Court. His sentencing is the only 

evidence that he was rejected after agreeing to plead guilty upon acceptance. 

Pursuant to UCCCR 10.05, Pollard demands that his guilty pleas be withdrawn 

and a trial set. He made his demands in a timely manner. 

The Court indicates that once the sentencing judgment was filed that Pollard's 

only avenue for success is a post conviction petition. Pollard maintains this is 

error. Filing a motion for a post conviction before the ten days had run is 

premature. The Circuit Court did not allow Myron Pollard to make a record or 

present evidence that on the main issue he was to present that his guilty plea 

rested in a significant degree upon a promise or agreement as the inducement. 

I submit that a conviction becomes final ten days after the Sentencing Judgment 

is filed if no appeal is taken. "Although not at issue here, we note that a 

defendant has the right to withdraw his guilty plea at any time prior to a 

conviction becoming final." Sanders v. State, 435 So.2d 1177, 1179 (Miss. 1983); 

Sullivan v. State, 234 Miss. 611, 613-14, 107 So.2d 123, 124 (1958). Both of 

these decisions were made prior to the adoption of the UCCCR which was 

adopted in 1995. Because the Motion to withdraw was filed within the ten days 

pursuant to the Rules, after the filing of the Sentencing Judgment, the conviction 
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was not final. This Court could have acted. Pollard should have been allowed to 

proceed with his motion, put on proof, been heard, and made a record in the 

criminal case. Had his motion then been denied, then he would have filed for 

Post Conviction Relief. 

This Appellate Court has to answer two questions. 1) When does a Conviction 

become final? I am of the opinion that it is a Final Judgment, ten days after the 

Sentencing Judgment is filed with the Cleric What is the last day a Defendant 

may file a motion to withdraw his guilty plea in the original criminal case? I am of 

the opinion that he can file a motion to withdraw his plea in a criminal case, until 

the 11th day after the sentencing judgment has been filed. On the eleventh day, 

his only relief is a motion for post conviction relief. 

Conclusion 

Pollard asks this Court to remand his motion for hearing and that a record be 

made. 

Respectfully submitted, 

VM ~ ,Cheryl Webster 
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, State Court Kules - Kule W.U:> 

Rule 10.05 

State Court Rules 
UNIFORM RULES OF CIRCUIT AND COUNTY COURT PRACTICE 
Adopted effective May 1, 1995 
Rule 10.05 NEW TRIALS 

Rule 10.05 NEW TRIALS 

rage 1 01 1 

The court on written motion of the defendant may grant a new trial on any of the following grounds: 

1. If required in the interests of justice; 

2. If the verdict is contrary to law or the weight of the evidence; 

3. Where new and material evidence is recently discovered which would probably produce a 
different result at a new trial, and such evidence could not have been discovered sooner, by reasonable 
diligence of the attorney; 

4. If the jury has received any evidence, papers or documents, not authorized by the court, or the 
court has admitted illegal testimony, or excluded competent and legal testimony; 

s. If the jurors, after retiring to deliberate upon the verdict, separated without leave of court; and 

6. If the court has misdirected the jury in a material matter of law, or has failed to instruct the jury 
upon all questions of law necessary for their guidance. 

A motion for a new trial must be made within ten days of the entry of judgment. The trial judge may 
hear and determine a motion for new trial at any time and in any county or judicial district within the 
trial judge's jurisdiction. 

The court may, with the consent of the defendant, order a new trial of its own initiative before the 
entry of judgment and imposition of sentence. 

The court, on motion of a defendant, may vacate judgment and dismiss the case without prejudice if 
the indictment or complaint did not charge an offense, or if the court was without jurisdiction, and bind 
the defendant over to the action of the grand jury, or take other proper steps regarding the defendant. 
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Rule 8.04 
State Court Rules 
UNIFORM RULES OF CIRCUIT AND COUNTY COURT PRACTICE 
Adopted effactIye May 1, 1995 
Rule 8.04 ENTRY OF GUILTY PLEAS, PLEA BARGAINING, WITHDRAWAL OF GUILTY PLEAS 

... -C- ... ~ ... -

Rule 8.04 ENTRY OF GUILTY PLEAS, PLEA BARGAINING, WITHDRAWAL OF GUILTY 
PLEAS 

A. Entry of Guilty Pleas 

1. A defendant may plead not guilty, or guilty, or with the permission of the court, nolo contendere. 

2. Entry of Guilty Plea. A person who is charged with commission of a criminal offense in county or 
circuit court, and is represented by an attorney may, at his/her own election, appear before the court at 
any time the judge may fix, and be arraigned and enter a plea of guilty to the offense charged, and may 
be sentenced by the court at that time or some future time appointed by the court. 

3. Voluntariness. Before the trial court may accept a plea of guilty, the court must determine that the 
plea is voluntarily and intelligently made and that there is a factual basis for the plea. A plea of guilty is 
not voluntary if induced by fear, violence, deception, or improper inducements. A showing that the plea 
of guilty was voluntarily and intelligently made must appear in the record. 

4. Advice to the Defendant. When the defendant is arraigned and wishes to plead guilty to the 
offense charged, it is the duty of the trial court to address the defendant personally and to inquire and 
determine: 

a That the accused is competent to understand the nature of the charge; 

b. That the accused understands the nature and consequences of the plea, and the maximum and 
minimum penalties provided by law; 

c. That the accused understands that by pleading guilty (s )he waives his/her constitutional rights of 
trial by jury, the right to confront and cross-examine adverse witnesses, and the right against self
incrimination; if the accused is not represented by an attoroey, that (s )he is aware of his/her right to an 
attorney at every stage of the proceeding and that one will be appointed to represent himlher if (s)he is 
indigent. 

5. Withdrawal of Plea of Guilty. It is within the discretion of the court to permit or deny a motion for 
the withdrawal of a guilty plea. 

6. Sufficiency of Motion. In order to be sufficient, a motion to withdraw a plea of guilty must show 
good cause. 

7. Inadmissibility of Withdrawn Guilty Plea. The fact that the defendant may have entered a plea of 
guilty to the offense charged may not be used against the defendant at trial if the plea has been 
withdrawn. 

B. Plea Bargaining 
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1. The prosecuting attorney is encouraged to discuss and agree on pleas which may be entered by the 
defendant. Any discussions or agreements must be conducted with defendant's attorney, or if defendant 
is unrepresented, the discussion and agreement may be conducted with the defendant. 

2. The prosecuting attorney, defendant's attorney, or the defendant acting pro se, may reach an 
agreement that upon an entry of a plea of guilty to the offense charged or to a lesser or related offense, 
the attorney for the state may do any of the following: 

a Move for a dismissal of other charges; or 

b. Make a recommendation to the trial court for a particular sentence, with the understanding that 
such recommendation or request will not be binding upon the court. 

3. Defense attorneys shall not conclude any plea hargaining on behalf of the defendant without the 
defendant's full and complete consent, being certain that the decision to plead is made by defendant. 
Defense attorneys must advise defendant of all pertinent matters bearing on the choice of plea, including 
likely results or alternatives. 

4. The trial judge shall not participate in any plea discussion. The court may designate a cut-off date 
for plea discussions and may refuse to consider the recommendation after that date. After a 
recommended disposition on the plea has been reached, it may be made known to the court, along with 
the reasons for the recommendation, prior to the acceptance of the plea. The court shall require 
disclosure of the recommendation in open court, with the terms of the recommendation to be placed in 
the record. 
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Statutes and Session Law - 99-15-25 

99-15-25 
Statutes and Session Law 
TITLE 99 CRIMINAL PROCEDURE 

CHAPTER 15 PRETRIAL PROCEEDINGS 
"" A~ ~e 11:_"_" ___ •• : .... _1 ___ =_ ..... __ .. = __ • ___ 6 ___ 1 __ • _____ ..1_ 

01"- ,"'-&'0.1 .... 11011 VI uu.n.l t<'"o;i''''D II' .... ",aLI"",., D"'II""""'III~, ........ v .... o;o. 

99-15-25. Entry of gUilty pieas in vacation; sentencing; records. 

Page 1 ofl 

(1) Any person who is charged in any circuit or county court with the conunission of a criminal 
nff'pnlOlP h" ~ n1"nnpr !:tIffirl~,,"t lnrl.l"ttnpnt nl" inf(\""~tl"n in 1"~I;lPc;:! of tnll;lr1PtnP~n(\rc;: or hv inr1.i"ttnpnt h" 
-------- -J - r--r-- ------- ._, ----.------.-- -- ----------.----- --- ----- -- ---0-------._----- -- -J ----.--.------ -J 

the grand jury in cases offelonies, and who is represented by counsel, may, by his own election, appear 
'''' .1 • 1 ,.. .1 ., 1.' .1 .. 1" 1 p. ." ,.. ,I • 1 1 
UtaUIC UU; J uugc 01 lue; ,",UW l i1l :sw.':;U tiIHt: a:s we; :salU J uugc lIla), HA 111 va",aUUll 01 Ule I,,;UW l UUU vc 
arraigned and enter a plea of guilty to the offense with which he is charged. Upon the entering of such 
plea of guilty, the judge shall have the power and authority to impose any lawful and proper sentence 
upon the defendant in vacation just as though the plea was entered and the sentence imposed during a 
regular term of the court. 

(2) All judgments and orders imposing sentences in vacation upon such pleas of guilty shall be 
"' .... + ........... .-1 •• _ .... _ ... 1.. ........... ~ ... , ............. ~+ ....... __ ... _ .... _ .............. ~_ " ............. +~ ....... ! ..... + ....... +1- ........... 1- ........................... _", 1-... .1 .... _.1 ....... + ... _ .... .1 """!l,,"".""" "PVll Ul"" ""U"""!.."""" VJ. Ul"" p.vy"". ""Vu..L!.. LU YU""U"'.V.lJU"","" UlVUe .... oJIUJ. •• "" YV"""''''' .lU" UJ.IU ""1"."".""" 
during term time. 

Sources: Codes, 1942, § 2564.5; Laws, 1960, ch. 259, §§ 1,2. 
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