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STATEMENT REGARDING ORAL ARGUMENT 

APPELLEES REQUEST QRAL ARGUMENT 

This may be the first occasion for the Court to consider the part of Section 15-\-69 that is 

at issue in this appeal. For that reason, Medical Defendants believe oral argument may be helpful 

to the Court and to the parties. 
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STATEMENT OF THE ISSUES PRESENTED FOR REVIEW 

I. After the death of Plaintiff Lula P. Green, did the trial court correctly construe and apply 
the one-year limitations in Miss. Code Ann.§ 15-1-69 (Rev. 2003) to Harris' attempt to 
revive Plaintiffs Lula P. Green's survived medical negligence lawsuit? 

2. Does Harris' failure to make her "waiver" arguments to the trial court preclude her from 
making those waiver arguments to this Court or, alternatively, do Harris "waiver" 
arguments have any merit? 

STATEMENT OF THE CASE 

Nature of the Case. Course of the Proceedin2s and Disposition in the Court Below 

This is a medical malpractice action. Plaintiff Vera Harris, individually, and as next 

friend of her 87 year-old mother, Lula P. Green, filed this action against Defendant Dr. Vonda G. 

Reeves-Darby and against Defendant Gastrointestinal Associates Endoscopy Center, LLC d/b/a 

GI Associates & Endoscopy Center, which is the clinic where Dr. Reeves-Darby worked. 

(collectively referred to as Medical Defendants). Plaintiffs Green and Harris alleged Dr. Reeves-

Darby negligently ordered a colonoscopy on Ms. Green and that GI Associates & Endoscopy 

Center was vicariously liable for the alleged negligence of Dr. Reeves-Darby. (R. 6-10). 

While the civil action was pending, Ms. Green died. The parties agree that Ms. Green's 

death was not caused by the alleged negligence of Dr. Reeves-Darby. (R. 29). Therefore, upon 

the death of Ms. Green, this case became a "survival action", not a "wrongful death" 

action. 

Approximately I 7 months after Ms. Green's death, the Hinds County Chancery Court 

appointed Vera Harris to be the Executrix of the Estate of Lula P. Green, deceased. (R. 36-37). 

Harris then filed a motion pursuant to M.R.C.P. 25(a)(I) and asked the trial court to substitute 

the Executrix as the plaintiff to prosecute the survived medical malpractice action against the 
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Medical Defendants. (R.32-33). 

On the same date that Harris filed her Rule 25(a)(l) motion, Medical Defendants filed a 

motion to dismiss the medical malpractice action. (R. 29-31). Medical Defendants argued the 

only party who had standing to prosecute the survived medical negligence civil action did not 

exist undil!rrtonths after Ms. Green died .. Medical Defendants next argued th~~~;~~ "\Vas. 

time~barred fron\reviving and prosecuting the medial negligence:,u:"!i.<i~ b~allse the att~mpt to 

substitute the Executrix and revive the civil action was not made within the, one-year period -\ 

provided by Miss. Code Ann.§ 15-1-69 (Rev. 20Q3). (R. 29-31, 38-42,80-87). 

The trial court treated the motion to dismiss as a motion for summary judgment and 

granted summary judgment to the Medical Defendants. The trial court ruled the "survival' 

~'\ 
(/statute",Miss. Code Ann § 91-7-237 (Rev. 2004) prescribed that only Ms. Green's administrator 

or executor could prosecute her medical negligence action after her death. Next, the Court ruled 

thatHarris' Rule 25(a)(l)'QlOtion to substitute was time-barred because it was made after the 

running of the one-year period provided in § 15-1-69. (R. 173-178). 

Statement of the Facts Relevant to the Issues Preseuted for Review and 
The Trial Court's Ruling 

" I 

No dispute exists as to the following material facts: 
I ~.~~ '2 

I. On August 10, 2004, Dr. Reeves-Darby performed a colonoscopy on Lula P. Green. (R. 

2. 

75). 
\ \ \. \ '\ .-, \ ... 

On A:iIgust 11,2005,' Vera Harris, individually and as next friend of Lula p, Green, filed 

the Complai,nt. The Complaint alleges that Dr. Reeves-Darby negligently ordered the 

colonoscopyon Lula P. Green and that was performed on August 10,2004, and that Gf 

Associates Endoscopy Center was vicariously liable for the alleged negligence of Dr. 

Reeves-Darby. (R.6-1O). 
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3. On February 9, 2006, Lula P. Green died from causes not related to the alleged 

negligently ordered colonoscopy. (R. 29). 

4. On July 16, 2007, the Chancery Court of Hinds County issued Letters Testamentary .y1i1' 
, I appointing Vera Harris as Executrix of the Estate of Lula P. Green, deceased. (R.36-37). 

\\ 
5. On July 20, 2007, two motions were filed: 

a. Plaintiff Vera Harris, individually and on behalf of Lula Green, filed a motion 

under M.R.C.P. 25(a)(1) and asked the Court to substitute Vera Harris, Executrix 

of the Estate of Lula P. Green, deceased, as the plaintiff in the case. (R.32-35). 

b. Medical Defendants filed a motion to dismiss which argued Plaintiff Vera Harris, 

individually, had no standing to prosecute the medical malpractice action after the 

death of Lula P. Green, and argued that the m()tion to substitute Ms. Green's 

Executrix as the plaintiff was time barred because it was not filed within the one-
~---

year period in § 15-1-69. (R. 29-31, 38-42,80-87). 

Trial Court's Ruling 

Based upon the foregoing undisputed material facts, the trial court made these rulings: 

• The survival statute, Miss. Code Ann. §91-7-237 (Rev. 2004) gives the plaintiff's 

executor or administrator standing to prosecute a "personal action" when the plaintiff'''to 

any personal action shall died before final judgment.'" (R. 175). 

• "[I]n her individual capacity, Vera Harris has no legal authority to prosecute a survival 

action for Ms. Green's medical malpractice claim. Only the administrator or executor of 

Ms. Green's estate has that authority." (R.176). 

• "Section 91-7-237 does not address whether a motion to substitute is timely when it is 

filed 17 months after the decedent's death." (R.176). 
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• "The Legislature by this statute [§ 15-1-69] gives a deceased plaintiffs executor or 

administrator one year from the date of death to commence the new action in the name of 

the deceased plaintiff s executor or administrator." 

+ "Under Rule 25(a), the action is 'c.ommellced' by the substitution of the executrix for the 

deceased plaintiff." (R. 177). 

+ "The 90-day period [in Rule 25(a)] cannot and does not replace the one-year period 

enacted by the Legislature in § 15-1-69 which gives all executors or administrators one 

year from the plaintiffs death to be substituted whether or not a suggestion of death is 

filed. As with other time periods in the rules of civil procedure, the Court, under 

M.R.C.P. 6(b), has discretionary authority to extend the 90-day period in Rule 25(a) but 

the Court has no discretionary authority to extend the time periods enacted by the 

Legislature in Chapter I of Title 15, including the one-year period included in § 15-1-69." 

(R. 177-178). 
,/' 

/' - '\. 

• "In this case, the executrix of Mrs. Green's estate waite~ 17 .~onths after Ms. Green's 

death before filing a motion for substitution. Having waited more than one year, the 

Court finds the executrix is time-barred by § 15-1-69 'from being substituted for the . , . 

deceased plaintiff." (R. 178). 

SUMMARY OF ARGUMENT 

After Ms Green's death, her cause of action for medical negligence survived by operation 

of Section 91-7-237. Plaintiff Vera Harris waited 17 months to be appointed Executrix of Ms. 

Green's estate. Harris then moved, under Rule 25(a)(I), to substitute the Executrix and thereby 

revive Ms. Greens' civil action which had abated when she died. The trial court held the attempt 

to substitute the Executrix and revive Mr. Green's civil action was time-barred by Section 15-1-
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69. The trial court correctly construed and applied Section 15-1-69 and Rule 25(a)(1) to Harris' 

motion to substitute. 

\. 
.\ . , 

Harris is procedurally barred from arguing the "waiver" issues she raises because she did 

not present thos~.i~.sues._to the trial court. Alternatively, the two waiver issues have no merit. 

First, Ms. Green died after the Medical Defendants filed their answer so they could not make an 

affirmative defense in their answer based on an event that they did not know would occur. 

Second, Medical Defendants were not required to file a pleading after they filed their answer, so 

they cannot be barred from asserting a limitation defense that arose after they filed their answer., 

ARGUMENT 

Introduction 

The limitation issue the trial court confronted arose because Harris waited 17 months 

after the death of her mother to be appointed as the Executrix of the Estate and to ask the trial 

court to substitute the Executrix as the plaintiff to prosecute Ms. Green's medical negligence 

action. 

Before addressing the limitation issue, we review the trial court's ruling on survival and 

standing which Harris does not seem to challenge. 

Survival of Ms. Green's Medical Negligence Cause of Action 

The survival of Ms. Green's medical negligence cause of action after her death is a matter 

of substantive law. After Ms. Green's death, nothing Harris did brought about the survival of 

Ms. Green's cause of action. Survival of the claim occurred by operation of Section 91-7-237. 

Under the common law, Ms. Green's medical negligence cause of action would have 

been extinguished at her death, but to modify the common law's harsh result, the Legislature 
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long ago enacted survival statutes now codified as Miss. Code Ann. § 91-7-233' and § 91-7-237' 

(Rev. 2004). McNeely v. City of Natchez, 148 Miss. 268,114 So. 484, 486-487 (1927); ll/inois 

Central R. Co. v. Pendergrass, 69 Miss. 425,12 So. 954, (1891). In both statutes, the 

Legislature provides for the survival of a "personal action". §91-7 -233 (" may commence and 

prosecute any personal action"); § 91-7-237 ("parties to any personal action"). A personal 

action "means an action for recovery of personal property, for breach of contract, or for injury to 

person or property." In re Estate of Beckley v. Beckley, 961 So.2d 707, 711 ('1l5)(Miss. 2007) 

(emphasis added). Ms Green's medical negligence cause of action comes within the meaning of 

"personal action". See, Powell v. Buchanan, 245 Miss. 4,147 So.2d IlO, Il2-lI3 (1962)(Tort 

cause of action for injuries from automobile accident survived under 1942 Code, Section 609 

[now § 91-7-233]). 

Section 91-7-233 governs survival when the testator or intestate dies before a civil action 

( 
is commenced, and Section 91-1e237 governs survival when one of the parties dies before 

judgment is entered in a pending action. See, Flight Line, Inc. v. Tanksley, 608 So.2d 1149, 1167 

& n.14 (I992)(Noting that Section 91-7-233 applies to "actions not yet commenced at the time of 

, § 91-7-233. What actions survive to executor or administrator. 
Executors, administrators, and temporary administrators may commence and 

prosecute any personal action whatever, at law or in equity, whicli1IieTestitor or 
intestate might have commenced and prosecuted. They shall also be liable to be sued in 
any court in any personal action which might have been maintained against the deceased 

, § 91-7-237. Death of party not to abate suit in certain cases. 
When either of the parties to any personal action shall die before final judgment, 

the executor or administrator of such deceased party may prosecute or defend such 
action, and the court shall render judgment for or against the executor or administrator. If 
such executor or administrator, having been duly served with a scire facias or summons 
five days before the meeting of the court, shall neglect or refuse to prosecute or defend 
the suit, the court may render judgment in the same manner as if such executor or 
administrator had voluntarily made himself a party to the suit. The executor or 
administrator who shall become a party shall be entitled to a continuance of the cause 
until the next term of the court. 
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plaintiffs death" and implying Section 91-7-237 applies to actions pending at time ofplaintiffs 

death.). Ms. Green died while her civil action was pending so her medical negligence cause of 

action survived by operation of Section 91-7-237. 

The law accomplished the survival of Ms. Green's medical negligence cause of action 

without any participation by Harris, but the law and court rule require Harris to accomplish 

certain tasks to revive the civil action that was pending when Ms. Green died. 

Standing to Prosecute Ms. Green's Civil Action 

First, Harris must find a party who has standing to prosecute the civil action for the 

survived medical negligence cause of action. Ms. Green's death removed her as a the plaintiff. 

A deceased plaintiff cannot prosecute a civil action. See 1 Am. Jur. 2d Abatement. Survival, and 

Revival § 44 at 129 (2005) ("Suits and actions must be prosecuted by and against living 

parties."). Both survival statutes give standing to the deceased person's executor or administrator 

for the prosecution of the survived cause of action. §91-7-233 ("Executors, administrators, 

aDd temporary administrators may commence and prosecute any personal action ...... ); § 91-

7-237 ("the executor or administrator of such deceased party may prosecute or defend such 

[personal] action, ... "). 

Harris was not appointed Executrix until 17 months after Ms. Green died. During that 17 

month hiatus, Harris, individually, had no standing to pursue Ms. Green's survived medical 

negligence cause of action, and the Executrix, who had standing, did not exist. See, Delta 

Health Group, Inc. v. Estate of Estate of Pope, 995 So.2d 123,2008 Miss. Lexis. 485 *7 (~ 13) 

(Miss. October 2, 2008) ("The fact that Payne subsequently was appointed as administrator does 

not change the undisputable fact that Payne lacked standing to commence the suit"); Long v. 

McKinney, 897 So.2d 160, 174 (~60)(Miss. 2004)("In the event the litigants wish to pursue a 
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claim on behalf of the estate ofthe deceased, such estate must, of course, be opened and 

administered through the chancery clerk. "). 

Revival of Ms. Green's Civil Action 

Having identified the person with standing to prosecute Ms. Green's civil action, Harris 

next must revive the civil action. 

"Revival: is the term given to the procedure by which a new party, having a right 
to prosecute or defend a cause of action which survives the death of an original 
plaintiff or defendant is substituted for the deceased party and the action is 
continued in the name of the substituted party. The substitution of a new party to 
proceed with the prosecution or defense of a claim is the revivor of an action. The 
death of a party to a legal proceeding, where the cause of action survives, 
suspends the action as to the decedent until someone is substituted for the 
decedent as a party. 

I C.J.S., Abatement and Revival § 175 at 152 (2005). 

Under the Mississippi Rules of Civil Procedure, Rule 25(a)(1) provides the procedural 

framework for reviving a civil action which involves a cause of action that has survived. 

M.R.C.P.25, Official Comment; M.R.C.P. 81(1); See, 7C Federal Practice and Procedure § 1952 

at 655 (2007)("Rule 25 ... does not provide for the survival of rights or liabilities but merely 

describes the method by which the original action may proceed if the right of action survives."). 

Rule 25( a)( 1) reads: 

(a) Death 
(I) If a party dies and the claim is not thereby extinguished, the court 

shall, upon motion, order substitution of the proper parties. The motion for 
substitution may be made by any party or by the successors or 
representatives of the deceased party and, together with the notice of hearing, 
shall be served 0 n the parties as provided in Rule 5 and upon persons not parties 
in the manner provided in Rule 4 for the service of summons. The action shall be 
dismissed without prejudice as to the deceased party if the motion for substitution 
is not made within ninety days after the death is suggested upon the record by 
service of a statement of the fact of the death as herein provided for the service of 
the motion. 

(emphasis added) 
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The motion to substitute the Executrix is the vehicle to revive the civil action. M.R.e.p. 

81(0. Any party or the deceased party's representative can file the motion. If the motion is 

granted, the former plaintiff, Ms. Green, is replaced with a new plaintiff, the Executrix, and the 

civil action is revived. The original cause of action for medical negligence is now prosecuted as 

a survived personal action for medical negligence under the survival statute, Section 91-7-237. 

Harris filed a Rule 25(a)(I) motion to substitute. Next, we review the timeliness of that 

motion. 

Harris' Rule 25 Motiou to Substitute Executrix Was Untimely Under Section 15-1-69 

Having determined that Ms. Green's medical negligence cause of action survived and that 

Harris, individually, had no standing during the 17 months after Ms. Green's death to prosecute 

the survived claim, the trial court had to determine whether the request to substitute the 

Executrix and revive the action was timely. The trial court reviewed M.R.C.P. 25(a)(1) and 

Miss. Code Ann. § 15-1-69 (Rev. 2003) to make this determination. Both apply when a plaintiff 

in a pending action dies, but each has different functions. When the Supreme Court promUlgated 

Rule 25(a)(I), it established the procedure for reviving Ms. Green's survived medical negligence 

claim. When the Legislature enacted Section 15-1-69, it gave Ms. Green's Executrix one year 

from the date of Ms. Green's death to do so. 

The trial court found that by waiting 17 month, Harris' motion for substitution was not 

timely under Section 15-1-69. We turn to a review of that statute. 

Section 15-1-69 

Section 15-1-69 reads as follows: 

§ 15-1-69. Commencement of new action subsequent to abatement or defeat of 
original action. 
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If in any action, duly commenced within the time allowed, the writ shall be 
abated, or the action otherwise avoided or defeated, by the death of any party thereto, 
or for any matter of form, or if, after verdict for the plaintiff, the judgment shall be 
arrested, or if a judgment for the plaintiff shall be reversed on appeal, the plaintiff 
may commence a new action for the same cause, at any time within one year after the 
abatement or other determination of the original suit, or after reversal ofthe judgment 
therein, and his executor or administrator may, in case of the plaintiff's death, 
commence such new action, within the said one year. 

SOURCES: Codes, Hutchiusou's 1848. ch. 57, art. 1 (16); 1857, ch. 57, art. 19; 
1871, § 2163; 1880, § 2686; 1892, § 2756; Laws. 1906, § 3116; 
Hemiugway's 1917, § 2480; Laws 1930, § 2314; Laws. 1942, § 744. 

Section 15-1-69 uses language from a different era but an analysis of its language reveals 

the statute applies in three circumstances: 

1. "If in any action, duly commenced within the time allowed, the writ' shall be abated! or 

the action otherwise avoided or defeated, by the death of any party thereto" 

2. "If in any action, duly commenced within the time allowed, the writ shall be abated, or 

the action otherwise avoided or defeated, ... for any matter of form". 

3. "[I]f, after verdict for the plaintiff, the judgment shall be arrested,' or if a judgment for the 

plaintiff shall be reversed on appeal". 

The trial court relied upon the first provision which states: "If any action, duly 

commenced within the time allowed, the writ shall be abated, or the action otherwise avoided or 

JThere are many types of judicial writs. Generally, a writ issued from a court to accomplish a 
specific purpose. B1ack'~,--,!",pictionaryl_Z?3-1787 (4'" Ed ___ 196ll). __________________ _ 

<When used in connection with a pending civil action, abatement "is a present suspension of all 
proceeding in a suit, which prohibits the court and the parties from proceeding in any manner until the 
case has been ordered reinstated." 1 Am Jur 2d Abatement. Survival. and Revival § 1 at 84-85 (2005). 

5 "Arrest of Judgment"means "[t]he act of staying a judgment, or refusing to render judgment in 
an action at law, ... after verdict, for some matter intrinsic appearing on the face of the record, which 
would render the judgment if given, erroneous or reversible." Black's Law Dictionary 141 (4'" Ed. 
1968). 
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defeated, by the death of any party thereto, .. and his executor or administrator may, in case of 

the plaintiff's death, commence such new action, within the said one year." 

Harris cites no case where the Court has construed and applied this provision of the 

statute and the Medical Defendants have found none. Most of the annotated cases listed in the 

Mississippi Code deal with the question of whether an action was dismissed "for any matter of 

form" and one case deals with reversal of judgment. See cases annotated under Section 15-1-69. 

Finding no cases construing the part of Section 15-1-69 that provides for abatement of the 

action when a party dies, Medical Defendants begin their analysis by reviewing the plain 

meaning 0 f the statute. 

The statute deals with the abatement of a civil action. It does not deal with the 

survivability of a cause of action. The difference is explained as follows: 

In considering the matter of the abatement of an action by the death ofa party, as 
well as the survival and revival of the action, there is a clear difference between 
the action and the cause of action; a cause of action may survive although a 
particular action based on it is abated by the death of a party. 

I Am Jur2d Abatement. Survival, and Revival § 44 at 129 (2005). 

Ms. Green duly commenced her civil action within the time allowed by filing it before the 

running of the limitations period in Miss. Code Ann. § 15-1-36 (Rev. 2003). Ms. Green's death 

abated the civil action because it could not be prosecuted until Ms. Green's Executrix revived the 

civil action by filing a Rule 25(a) motion to substitute. Section 15-1-69 requires the executor or 

administrator to commence a new action within one year after the abatement of the civil action 

by Ms. Green's death. 

The new action is the revived civil action to prosecute the survived cause of action. By 

operation of Section 91-7-237, the cause of action survived and the revived civil action replaced 

Ms. Green's original action. This new survival action is "commenced" by moving under Rule 
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25(a)(I) to substitute the Executrix for the deceased Ms. Green and to revive the civil action in 

the name of the Executrix in place ofthe deceased plaintiff. See Craig v. Harrison Wagner, 88 

Conn. 100, 103, 89 A. 916, 917 (1914)(At common law the death of sole defendant would abate 

the action and the plaintiff would have to bring a new action against the executor but by statute 

revival has replaced the bringing of a new action.); Glazier v. Heneybuss, 19 Okla. 316,318 P. 

872 (1907)(same). 

Since the appointment of the Executrix and the motion to substitute the Executrix 

occurred 17 months after the abatement of the civil action by Ms. Green's death, the trial court 

correctly ruled that the attempt to substitute and revive the civil action was time barred. 

The Codification History of Section 15-1-69 Supports This Reading 

The "source" citations at the end of Section 15-1-69 show the initial predecessor version 

of the statute appeared first in the 1848 Hutchinson's Code. All ofthese predecessor versions of 

Section 15-1-69 are printed in Addendum I. 

All of the predecessor versions of Section 15-1-69 appeared in the Statute of Limitations 

part of the codes just as Section 15-1-69 does. The placement in the Limitations part of these 

Codes indicate that Section 15-1-69 and its predecessor versions are substantive, not procedural 

statutes. 

Rule 25 is a procedural rule. It cannot supercede a substantive limitations statute. 

M.R.C.P. 2, Official Comment. ("[T]he substantive and remedial principles that applied prior to 

the advent of these rules are not changed.") 

The promulgation of Rule 25 supplanted circuit court statutes § 11-7-25, § 11-7-27, § 11-7-

29, and §11-7-31, but these are all procedural statutes which dealt with death of one or several 

parties, death of the nominal plaintiff, death of defendant after judgment and certain actions not 
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to abate, respectively. 395-397 So.2d 201,205 (West Miss. Cases 1981). In 1991, the 

Legislature repealed certain procedural statutes that were superceded by or in conflict with the 

rules of procedure. Sections 11-7-25, 11-7-27 and 11-7-31 were among the repealed statutes. 

1991 Miss. Laws Ch. 573, §141. 

Section 15-1-69 was not listed among the statutes supplanted by the promulgation of the 

Mississippi Rules of Civil Procedure, 395-397 So.2d 201-212 (West Miss. Cases 1981), and it 

was not listed among the statutes repealed in 1991. 1991 Miss. Laws Ch. 573, § 141. The 

absence of Section 15-1-69 from the list of supplanted statues and repealed statutes indicates 

Section 15-1-69 is a substantive statute, not a procedural one, and that Rule 25 does not replace 

Section 15-1-69. 

Two changes to the 1857 Code support a reading that Section 15-1-69 gives the executor 

or administrator one year from the plaintiff's death to revive the civil action. The first change 

was to Article. 19 of the 1857 Code (now § 15-1-69). That change added the language about 

abatement of a duly commenced action by the death of any party and gave the executor or 

administrator one year to revive the civil action. The added provision applied to pending actions. 

The second change was a new provision designated as Article 18 of the 1857 Code (now § IS-I

SS). This new provision applied when a claimant died before a civil action was commenced. 

When that occurs and if the cause of action survives, the decedent's administrator has the balance 

of the limitations period or one year after the date of Letters Testamentary or Administration to 

commence a civil action. (The current version of Section IS-I-55 gives the executor or 

administrator one year from death in place of one year from the Letters Testamentary.) A copy of 

§15-1-55 and its 1857 revision are at Addendum 2. 
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These two changes to the 1857 Code deal with the death of the claimant before a civil 

action is filed and the death of a plaintiff after a civil action is filed and each statute establishes a 

limit on how long the administrator or executor have to act. The Legislature established a one 

year period for the executor or administrator to revive a survived action if the plaintiff dies while 

the action is pending (Section 15-1-69), and a one year period or the balance of the limitations 

period for the executor or administrator to commence a civil action when the person dies before a 

civil action is commenced (Section 15-1-55). 

These two statutes also have a counterpart in one ofthe survival statutes. The one-year 

limitation in Section 15-1-55 applies to the revival of personal actions that survive under Section 

91-7-233 because both statutes apply to the situation when a civil action has not been filed. The 

one-year limitations in Section 15-1-69 applies to the revival of personal actions that survive 

under Section 91-7-237 because both statutes apply to the situation when a civil action is 

pending. 

In summary, the codification history of Section 15-1-69 and Section 15 -I-55 demonstrate 

the Legislature established a time limit for the commencement of survived personal actions when 

the claimant dies before a civil action is filed and a time limit for the revival of civil actions 

when the plaintiff dies after commencement of a civil action. 

Other Jurisdictious Have Time Limitations On Revival 

Other jurisdictions' ruling are not binding on this Court but may be persuasive. 

The Kentucky Court of Appeals in Mitchell v. Money, 602 S.W.2d 687,688 (Ky. Ct. App. 

1980) when ruling on a limitations similar to Section 15-1-69, held that" the limitation provided 

for within any revivor statute is mandatory and not discretionary, thereby preventing a party or 

the court from extending such time". The Kentucky Supreme Court in Hammons v. Tremco, 

14 



Inc., 887 S. W.2d 336 (Ky. 1994) held that the motion to substitute must be made during the 

period provided for in statute and, because it is statutory, is not subject to enlargement. Accord, 

Daniel v. Fourth & Market. Inc., 445 S.W.2d 699 (Ky. 1968) ("A personal representative does 

not automatically succeed to the decedent's rights and status as a litigant...but is permitted by the 

statutes to raise it from limbo and become a party" and this revival of the action is subject to the 

statutory limitation period not subject to enlargement). 

The Nebraska Supreme Court in Fox v. Nick. 265 Neb. 986, 660 N.W. 2d 881, (2003) 

held that the death of a party to a legal proceeding suspends the action until someone is 

substituted for decedent and the substituted party is the revivor of the action and if the action is 

not revived in the manner and time provided by statute, then the action has no effect. 

The Iowa Supreme Court in Brown v. Roberts, 205 N.W.2d 746 (Iowa 1973) applied a 

one year statute oflimitations provided for in a statutory scheme for substituting the proper party 

and held that a failure to undertake proceedings to maintain the action within the time prescribed 

by statute is fatal and the suit is subject to dismissal. 

The Missouri Court of Appeals in Gardner v. Mercantile Bank of Memphis. 764 S. W.2d 

166 (Mo. Ct. App. 1989) held that a statute imposing a time restriction on the revival ofan action 

is a statute of limitation and a motion to substitute 18 months after the first publication of letters 

of administration of the estate is time-barred. 

The Oregon appellate court in Mendez v. Walker, 272 Ore. 602, 538 P .2d 939 (1975) held 

that when substituting a proposed plaintiff for the decedent in a case where death occurred before 

final judgment, the proposed plaintiff must comply with the statutes of limitations provided for in 

the statutory scheme for revival. 
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These ruling support the trial court's reading and application of Section 15-1-69. 

Response to Appellant's Other Argnments on the Merits of the Trial Court's Rulio2 

The Medical Defendants respond to arguments Harris made that have not been addressed 

in the argument made above. 

The one-year limitations in Section 15-1-69 serves the purpose of preventing situations 

such as occurred here. For reasons not explained in the record, Harris waited 17 months before 

having Ms. Green's Executrix appointed. During the time, no one had standing to prosecute Ms. 

Green's survived cause of action for medical negligence. 

Harris misreads this Court's decisions applying the "matter of form" provision of Section 

15-1-69. That part of Section 15-1-69 is not involved in this case. 

The civil action that is revived by the decedent's executor or administrator, is a different 

action from the one initially brought by the decedent. The initial action was brought by the 

decedent. The revived action is brought by the executor or administrator. The original action 

was a common law tort action. The revived action is brought by operation of the survival statute. 

At common law, the survived action was brought as a separate new action. The revival 

procedure created by statute or court rule has replaced the need for a separate new action. The 

new survival action is now commenced by the filing of the Rule 25 motion to substitute. 

Section 15-1-69 operates to grant the executor or administrator an additional year to 

revive the civil action that abated with the death ofthe plaintiff. The granting of the additional 

year fits within the remedial nature the Court has attributed to the statute. 

The revivor function of a Rule 25 (a)(1 ) motion to substitute is the equivalent of the 

commencement of the new survival action. M.R.C.P. SI(f). 

The relate back rule ofM.R.C.P l5(c) does not apply for two reasons. Rule 25(a)(I) is 
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the governing provision for substituting an executor or administrator for a deceased plaintiff. 

Harris did not amend the complaint so the relate back rule is not implicated here. 

Harris' argument about the application of Section 91-7-237 confuses the survival of Ms. 

Green's cause of action for medical negligence with the revival of Ms. Green's civil action which 

abated when she died. The Medical Defendants acknowledge that Ms. Green's cause ofaction 

for medical negligence survived by operation of Section 91-7-237. The trial court's ruling 

acknowledges that Ms. Green's medical negligence cause of action survived by operation of 

Section 91-7-237. Harris' failure to timely revive Ms. Green's civil action is the reason the trial 

court dismissed the cause of action. 

The trial court found that Harris did not do what Rule 25(a)(I) and Section 15-1-69 

require to revive Ms. Green's civil action. Although Section 15-1-69 gave Harris a year to revive 

Ms. Green's civil action by filing a Rule 25 (a)(l) motion to substitute, she did not do so. She 

did not have the Executrix appointed and did not file a Rule 25( a)( I) motion until 17 months 

after Ms. Green's death. By that time, Harris' attempt to revive Ms. Green's civil action was 

time-barred. 

Rule 25(a)(l) does not require that death be suggested on the record. The 90-day period 

that begins to run when death is suggested on the record does not replace or supercede the one 

year provided in Section 15-1-69 for reviving an action. The 90-day period in rule 25(aO(l) and 

the one-year period in Section 15-1-69 have different purposes. 

The 90-day period that begins to run after death is suggested on the record may be 

extended and modified by the court. M.R.C.P. 6(b). Its purpose is to ensure timely compliance 

with the Court's rules. 
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The one year period in Section 15-1-69 was set by the Legislature and cannot be changed 

by the court. Its purpose is to ensure timely revival of an action abated by the death of the 

plaintiff. Timely revival of the civil action ensures the party prosecuting the action has standing 

to do so. An action prosecuted by a person without standing is a nullity and has no res judicata 

effect. See. Tolliver ex rei. Wrongful Death Beneficiaries of Green v. Mladineo. 987 So.2d 989, 

995 (136) (Miss .App. 2007). ("This lack of standing .. 'robs the court of jurisdiction to hear the 

case.' ..... [and] any ruling on such a case is void ab initio."). 

M.R.C.P. 17 does not apply. Rule 25(a)(I) governs substitution for a deceased party. 

Rule 25 deals with the situation when there is no party because of death. This is not a case where 

the real party is missing from the civil action. Rule 17 deals with the situation when there is a 

party who is not the real party in interest. Even if Rule 17 were the correct procedural vehicle 

for reviving Ms. Green's civil action, Rule 17's procedure would still have to be applied in the 

context of Section 15-1-69 because Rule 17 does not supercede Section 15-1-69. The trial court 

dismissed the claim because the substitution was not made within the one year period prescribed 

by Section 15-1-69. Even if the substitution should have occurred under Rule 17, as Harris's 

argument assumes, the attempt to substitute is time-barred because it is attempted after the one

year period set in Section 15-1-69. 

Methodist Hospital v. Richardson, 909 So.2d \066 (Miss. 2005)(Richardson II) is 

distinguishable and does not control this case. That action began as a wrongful death claim 

brought by Linda Richardson on behalf of all wrongful death beneficiaries. That case did not 

involve revival of a civil action after the death of the plaintiff. Section 15-1-69 was not involved 

in that case. Rule 25(a)(I) was not involved in that case. 
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Richardson II began as a wrongful death action filed by a wrongful death beneficiary 

which made wrongful death claims and survival claims. As interpreted by the Court, the 

Wrongful Death Statute permits the wrongful death beneficiary to make both types of claims. 

Long v. McKinney, 897 So.2d 160, 174 ('lf57)(Miss. 2004). On the first appeal, the wrongful 

death claims were dismissed. The case was remanded for further proceedings. Upon remand, the 

trial court dismissed the wrongful death claims leaving only the survival claims. The wrongful 

death beneficiary then opened an estate and moved to file an amended complaint which added 

the administrator and alleged the survival claims. The Court held that under Rule 17 the 

administrator of the estate was correctly substituted because the administrator was the real party 

in interest and the wrongful death beneficiaries could not advance survival claims unless without 

wrongful death claims. This is a good example of how Rule 17 works. When the civil action 

was filed, the Wrongful Death Statute gave the wrongful death beneficiary the right to assert 

wrongful death claims and survival claims. After the wrongful death claims were dismissed, the 

wrongful death beneficiary no longer could pursue the survival claim and the administrator of the 

estate became the real party in interest. Therefore, substitution under Rule 17 was appropriate. 

Richardson II had a plaintiff still in the case; it just was not the plaintiff who had the real 

interest in pursuing the survival claim. in this case, there was no plaintiff because Ms. Green had 

died. Rule 17 applies best to the facts in Richardson. Rule 25 fits best with the facts in this case. 

But regardless of which rule is used, Section 15-1-69 still applies. No motion to substitute under 

Rule 17 or under Rule 25 was made within the one year period so any attempt to substitute is 

time barred. 

Necaise v. Sacks, 841 So.2d 1098 (Miss. 2003) is also distinguishable and not controlling. 

After Plaintiff Freeman died, Ms. Necaise was appointed Executrix, Ms. Necaise did file a Rule 
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25 motion to substitute which the trial court granted and Ms. Necaise did file a motion to file an 

amended complaint which the trial court granted. All ofthese proceedings occurred within one 

year of Plaintiff Freeman' s death. The Court based its ruling on Richardson II. As shown above, 

Richardson II does not control this litigation. 

Response to Harris' Waiver Argument 

Harris did not argue to the trial court that the Medical Defendants "(I) failed to raise the 

affirmative defense in its statute of limitations in its Answer and (2) actively and extensively 

participated in the litigation process ofthis action for over 5 months after the alleged time-bar 

occurred." (R 71-74,92-96, 164-166). The Court usually does "not consider issues raised for 

the first time on appeaL" Jones v. Fluor Daniel Servs. Corp., 959 So.2d 1044, 1048 ('1)15) (Miss. 

2007). The Court has also held that "[f]ailure to raise an issue in a trial court causes operation of 

a procedural bar on appeaL" Birrages v. Illinois Central R.R., 950 So.2d 188, 194 ('1)18) (Miss. 

App. 2006). And, "this Court has stated, time and again, an issue not raised before the lower 

court is deemed waived and is procedurally barred." Gale v. Thomas, 759 So.2d 1150, 1159 ('1) 

40) (Miss. 1999). For these reasons, the Court should decline to consider Harris' waiver issues. 

Alternatively, Medical Defendants respond to both of Harris' waiver arguments. 

Harris is wrong when she argues the Medial Defendants waived raising the one-year 

limitations period in Section 15-1-69 because they did not assert it in their answer. Obviously, 

at the time Medical Defendants filed their answer on October 5, 2005, they did not know Ms. 

Green was going to die on February 9,2006, and they did not know Harris would wait 17 months 

before having the Executrix appointed and before seeking to have the civil action revived by the 

filing ofa Rule 25 motion. If Medical Defendants had this knowledge, they would have 

affirmatively plead that the attempt to revive Ms. Green's civil action was time-barred by Section 
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15-1-69. Medical Defendants must plead only those affirmative defenses about which it knows 

or should know. A waiver requires that the party know what is being waived. Channel v. 

Loyacono, 954 So.2d 415, 425 (1 36)(Miss. 2007)( "Waiver is voluntary surrender or 

relinquishment of some known right, benefit or advantage; estoppel is the inhibition to assert 

it.")(quoting Sentinel Indus. Contracting Corp. v. Kimmins Indus. Servo Corp., 743 So.2d 954, 

964 (Miss. 1999». 

Harris has not shown that the Medical Defendants could have known that she would not 

timely revive Ms. Green's civil action so Medical Defendants have not waived their right to raise 

the untimeliness under Section 15-1-69 of Harris's motion to substitute. 

Medical Defendants raised the limitations issue in its motion. This Court has held a 

statute oflimitations can be raised for the first time at summary judgment if sufficient time is 

given to the plaintiff to respond. Bennett v. Madakasira, 821 So.2d 794, 802 ('If 'If 29, 30)(Miss. 

2002). Harris does not allege that she did not have time to respond to the motion to dismiss. 

The Medical Defendants participation in the litigation does not constitute a waiver of 

their right to affirmatively assert that Harris is time-barred by Section 15-1-69 from having the 

Executrix substituted as plaintiff 

A defendant must assert affirmative defenses "[i]n a pleading to a preceding pleading .. 

" M.R.C.P.8(c). When the Medical Defendants prepared and filed their answer in October, 

2005, Ms. Green was still alive and there was no basis for affirmatively pleading a limitations 

defense based on Section 15-1-69. After Ms. Green's death, plaintiff filed no pleading to which 

Medical Defendants were required to respond until Harris filed the motion to substitute on July 

20, 2007, and on that same date Medical Defendants filed their motion to dismiss and raised the 

limitations defense. In Chimento v. Fuller, 965 So.2d 668, 677 ('If 36)(Miss. 2007), the Court 
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distinguished that case from MS Credit Center, Inc. v. Horton, 926 So.2d 167, 180 (Miss.2006) 

and held there was no waiver of the statute oflimitations defense because the plaintiff had not 

filed a pleading to which defendant had to respond. 

Horton is distinguishable from the facts of this case. In Horton, the plaintiff filed 
a complaint and the defendants had an opportunity to respond by filing an answer 
and affirmative defenses. !d. See E. Miss. State Hasp. v. Adams, 947 So.2d 887, 
891 (Miss.2007) (Defendants had the opportunity to answer and assert defenses to 
plaintiffs complaint and participated in litigation, but waited more than two years 
to bring the motion to dismiss). Here, Mills filed no pleadings with the chancery 
court to which Chimento could respond until more than ten months after the trial. 

Chimento v. Fuller, 965 So.2d at 677. 

For the foregoing reasons, Harris' waiver arguments have no merit. 

CONCLUSION 

The trial court correctly held that Harris was time-barred by Section 15-1-69 from 

substituting executrix as the plaintiff and reviving Ms. Green's claim because Harris had waited 

more than one year to do so. 

The Medical defendants did not waive their right to assert the limitations period in 

Section 15-1-69. 

For these reason, the Medical Defendants ask the Court to deny the appeal and affirm the 

trial court's grant of summary judgment dismissing the Complaint filed herein. 

This the 23rd day of January, 2009. 
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ADDENDUM 1 - CODIFICATION HISTORY OF § 15-1-69 

SECTION 15-1-69 (1972 Code) 

§ 15-1-69. Commencement of new action snbseqnent to abatement or defeat of original 
action. 

If in any action, duly commenced within the time allowed, the writ shall be abated, or the 
action otherwise avoided or defeated, by the death of any party thereto, or for any matter of form, 
or if; after verdict for the plaintiff, the judgment shall be arrested, or if a judgment for the plaintiff 
shall be reversed on appeal, the plaintiff may commence a new action for the same cause, at any time 
within one year after the abatement or other determination ofthe original suit, or after reversal of the 
judgment therein, and his executor or administrator may, in case of the plaintiff's death, commence 
such new action, within the said one year. 

At the end of § 15-1-69, the following codes are listed as the "source" of § 15-1-69: 

1848 Hutchinson's Code, Chapter 57, Article 1 (14) 

1857 Code, Chapter 57, Article 19 

1871 Code, §S 2163 

1880 Code, § 2686 

1892 Code, § 2756 

1906 Code, § 3316 

1917 Hemingway's Code, § 2480 

1930 Code, § 2314 

1942 Code, § 744 

Each of those "sources" is printed below. 

1848 Hutchinson's Code, Predecessor Version of § 15-1-69 

14. Removal of Action, after Arrest or Reversal of Judgment within One Year. Ifin any of the said 
actions specified in any of the preceding sections of this act, judgment be given for the plaintiff; and 
the same be reversed by writ of error; or if a verdict pass for the plaintiff, and upon matter alleged 
in arrest of judgment, the judgment be given against the plaintiff, then the said plaintiff; his or her 
heirs, executors or administrators, as the case shall require, may comnience a new action within one 
year after such judgment reversed, or given against the plaintiff; and not after. 
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1857 Code, Predecessor Version of § 15-1-69 

ART. 19. If, in any action duly commenced within the time allowed, the writ shall be abated., or the 
action otherwise avoided, or defeated, by the death or marriage of any party thereto, or for any matter 
of form, or if after verdict for the plaintiff, the judgment shall be arrested, or if a judgment for the 
plaintiff shall be reversed on appeal or writ of error, the plaintiff may commence a new action for the 
same cause, at any time within one year after the abatement, or other determination of the original 
suit, or after reversal of the judgment therein; and if the cause of action does by law survive, his 
executor or administrator may, in case of his death, commence such new action within the the same 
one year. 

1871 Code, Predecessor Version of § 15-1-69 

§ 2163. Ifin any action, duly commenced within the time allowed, the writ shall be abated, or the 
action otherwise avoided or defeated, by the death or marriage of any party thereto, or for any matter 
of form, or if, after the verdict for the plaintiff, the judgment shall be arrested, or if a judgment for 
the plaintiff shall be reversed, on appeal or writ of error, the plaintiff may commence a new action for 
the same cause, at any time within one year after the abatement, or other determination of the original 
suit, or after reversal of the judgment therein; and if the cause of action does, by law, survive, his 
executor or administrator may, in case of his death, commence such new action, within the said one 
year. 

1880 Code, Predecessor Version of § 15-1-69 

New Action after Abatement, Reversal, Etc. 

§ 2686.* Ifinanyaction, duly commenced within the time allowed, the writ shall be abated, orthe 
action otherwise avoided or defeated, by the death of any party thereto, or for any matter of form, 
of if, after verdict for the plaintiff, the judgment shall be arrested, or if a judgment for the plaintiff 
shall be reversed, on appeal, the plaintiff may commence a new action for the same cause, at any time 
within one year after the abatement, or other determination of the original suit, or after reversal of 
the judgment therein; and his executor or administrator may, in case of his death, commence such new 
action, within the said one year. 

1892 Code, Predecessor Version of § 15-1-69 

2756. (2686). New action after abatement, reversal, etc. - If in any action, duly commenced 
within the time allowed, the writ shall be abated, or the action otherwise avoided or defeated, by the 
death of any party thereto, or for any matter of form, or if, after verdict for the plaintiff, the judgment 
shall be arrested, or if a judgment for the plaintiff shall be reversed on appeal, the plaintiff may 
commence a new action for the same cause at any time within one year after the abatement or other 
determination of the original suit, or after reversal of the judgment therein; and his executor or 
administrator may, in case of his death, commence such new action, within the said one year. 
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1906 Code, Predecessor Version of § 15-1-69 

3116. (2756) New action after abatement, reversal, etc. - If in any action, duly commenced 
within the time allowed, the writ shall be abated, or the action otherwise avoided or defeated, by the 
death of any party thereto, orfor any matter ofform, or if, after verdict for the plaintiff: the judgment 
shall be arrested, or if a judgment for the plaintiff shall be reversed on appeal, the plaintiff may 
commence a new action for the same cause at any time within one year after the abatement or other 
determination of the original suit, or after reversal of the judgment therein; and his executor or 
administrator may, in case of his death, commence such new action, within the said one year. 

1917 Hemingway's Code, Predecessor Version of§ 15-1-69 

2480. (3116) New action after abatement, reversal. - Ifin any action, duly commenced within the 
time allowed, the writ shall be abated, or the action otherwise avoided or defeated, by the death of 
any party thereto, or for any matter offorrn, or if, after verdict for the plaintiff: the judgment shall be 
arrested, or if a judgment for the plaintiff shall be reversed on appeal, the plaintiff may commence a 
new action for the same cause at any time within one year after the abatement or other determination 
of the original suit, or after reversal of the judgment therein; and his executor or administrator may, 
in case of his death, commence such new action, within the said one year. 

1930 Code, Predecessor Version of § 15-1-69 

2314. New action after abatement, reversal. - If in any action, duly commenced within the time 
allowed, the writ shall be abated, or the action otherwise avoided or defeated, by the death of any 
party thereto, or for any matter of form, or if, after verdict for the plaintiff: the judgment shall be 
arrested, or if a judgment for the plaintiff shall be reversed on appeal, the plaintiff may commence a 
new action for the same cause at any time within one year after the abatement or other determination 
of the original suit, or after reversal of the judgment therein; and his executor or administrator may, 
in case of his death, commence such new action, within the said one year. 

1942 Code, Predecessor Version of § 15-1-69 

§ 744. New action after abatement, reversal. 
If in any action, duly commenced within the time allowed, the writ shall be abated, or the 

action otherwise avoided or defeated, by the death of any party thereto, or for any matter of form, 
or if, after verdict for the plaintiff, the judgment shall be arrested, or if a judgment for the plaintiff 
shall be reversed on appeal, the plaintiff may commence a new action for the same cause at any time 
within one year after the abatement or other determination of the original suit, or after reversal of the 
judgment therein; and his executor or administrator may, in case of his death, commence such new 
action, within the said one year. 
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ADDENDUM 2-SECTION 15-1-55 

LmnTATlON OF Ac1'IoNS ,§ 15·1-06 

old. v. Willrinaon, 119 Mias. 590, 81 So. ' 
278 (1919). 

Remaindennen are not barred from se
curing can...nation of deed to the land 
u!lrler wrongful sale during life of life 
tenant. Clark v. Foster, UO Mias. 543, 70 
So. 683 (1916). 

The statuta [Code 1942, § 7271 begins 
to run against one to whom land is con~ 
veysd in, trust fur others trom the .time 
adverse'possession is taken under claim of 
ownership, 8m! when he is barred the 
beneficiaries he represents are barred. 

Nelson, v. Railift; 72 Mis •. 656, 18 So. 487 
(1895). 

This pnwision does not apply to' ordi
nary cas.. where the right ,is that of 
minors, to be·asserted by the goardian in 
thOir names. Weir v. Monahali, 67 ·Mis •. 
434, 7 So. 291 (1890~ " 

Where a husband lendshis wife's mOney 
as his 0 ..... the borrower not knowing it 
washers until tlie'debt',was,barted 'tis to 
him, it is aleo barred as to her. J~erry v. 
Ellis, '62 Mjss_ 7U (1885). 

. -. .'. 

RESEARCH REFERENCES 

ALR. Time of existence pf mental in- When statute of limitations oommPllces 
competency whieh wilI,preven~ or suspend to run on right of:partneJ:8hip accounting; 
running of statute of limitations. 41 44AL.R.4th 678. ',.' .• 
AL.R.2d 726. ,,' MedicS! nialpractioe statute>;, of limita, 

Appointment of gW.rdisn fur mcompe- 'lion minOrity provisi<=. 71 ALR:5tli 
tent or for infant, as affecting runoing of 307. , 
statute 'of Iimitalions agiUnst wen!. 66 Am Jur_ 31 AD1- Jut, 2d, Execntorsand 
AL.R.2d 965. AdJninist<ators §§ 702 et seq. 

Fidnciary or confidential relationship":,, CJS. 54 C.J.S., Limitations of Actions 
affecting estoppel to plead statute oflimi· § 21. ' 
tations, 45 AL.R.3d 630. 

§ 15-1-55. Effect of ~eath of party before bar is compl~~~., 

If a person entitled to briog any of the personal actions herein mentioned, 
or liable to any such action, shall die before the expiration of the time herein 
Ii,mited therefor, such action may be commenced by or against the, ~ecutor or 
administrator of the deceased person, after the expiration of said tune" and 
within one year after the death of such person. 

".'.' ; 

SOURCES, Cod';" 1857, elL 57, art. 18; 1871, § 2162; 1880, § 2883; 1892, § 2753; 
,Laws, 1906, § 3113; HemingwaY. 1917, § 2477; Laws, 1930, § 2298; Laws, 
1942, § 728. 

Cross Refei:enees ~ ACtions for iqjuries produciog death, see § n·7 -13. 
Time allowed to cominence maIpractice action on behalf of deceased person who died 

under disability, see § 15-1-86. 
Effect of death of party to suit,see §§ lll-7-237 et seq. 

JUDICIAL DECISIONS 

1. In general 
Miss. Code Annotated § 16-1-59, diJelj 

not p1aee maximum durational limit on 
savings provision of § 15-1-7, ,as had Mis
sissippi Legislature intended for savings 
clause'in § 15+7 to have maximum du
ration it would have included suclr limitin 

iv 

',-." 

§ ,15-1-7, as Legislature lias,in'ofherstat
utes oflimitations proVisions, and further, 
§ 16-1-59 is not statute of 'limitations; 
Talbert v. Henderson, 688 F. Supp. 260 
(S.D. Miss. 1987). 

When a deoedent dies in the last year in 
which a suit may be brought fur his iqjury 
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1857 CODE VE;~!~~:;;~~{.; .. :r~'~ l 4~1 
.it hasaoorned; ahaJf·~· ~ fnl.in,.4nd, ~. ()\I~ <if t~e :sw.e".the: . 
time of his e.biiell<!<l snaIl not be take .. <I8.anjpall; of lite tliqelliilifed· 
for Ihe coriunencen\.eb.t of t)!e acUon... '. '.' . ...... 

.' Al1:r. l~ If any l"""fln;lia.b!eto·..ny of the .• aCtion. mtlntiOned in: 
·this section, shall JhLudWenlly. Conceal thll .... use·of ~ a.et1on froin, 
the knowlodge of the person entitled thereto,· the oause of '8I1oh o.eiion 
.haIl ·be deem'ld· to have' fh-st. acCllUe<l 8.1, and not before· tbe: tim. at 
which S110h fraud shall be,1>r with reasonable diligence . might have . 
been,' first knOWll or <li,eoov ... ed.' . '. '. '. --. 

ART. 16 .. No judll'l'ent or dilcree, rendered. in allY court ¥ld vtlthin 
. this State, shall be ".lien on the property of the defendant th~l1Oin, for a 
longer period than BeVIll,l. J<l'IlS "from the' rendition thereo~ but the time 

. • ... ' during whioh the ereeutiop of ~uoh .w.dgment or deo_sha.ll be stayed 
.. or enjoined,. by.supei-sedeas, .injlUlctiOn, or 9ther proOOOll, shall not be 

.' computed as any part of the said pedod of seveD. ye.ars. . .. 
.• ART: 16. EillsQfreview in chanoory-s!Wl.be 1iled wil~ Woo y!llirs 

'1ex~ afler .the 'date of the Jinal d~ In·the cause, aJl,d not ~r; 
'. . Il&-ving t.<>. peJ:llOM under. anydisa..bil,ity. ashereinbefo .... ,!,~ntioned, the 

ljk6 perl6dOf two· years after .Ihe r~oval of suOb disability, . 
.A:B:r; 17. Writs ofen:<lr.anda.ppeals $haIl' be sued out,:or gra.o~, 

within -:hree years next afui'r the rendition of th~ judgmen~ or .d:ooree . 
complamed: o1;·and·l\ot!liter; savIng to persona .under- disability I!?-". 

, aforesaid.·the like period after. 8U<lh diea.!>ility.hall be·reDjl>yed.i{)" 
. c(AR'l'. t8 .. ,If a.ny person entltledto brmg any of the aotiDl)S h'rfl' 

....",""_ ) . before melitioned, or liable to any such. ae£iOu, sMli.·die .betore '!l 
J. ~ e:fpii'iitiOt( Of. tn. lime herem ,llin,ited therefor,aud if the "",nee of 

~ action.does .hylaw sw-vive/$1-cICa.etion "ma.y. be oom.me~&a by or- : 
. . ~nsl tfie executor- or iidiiilnistratbr of the dOOeased .p611lon, afler the 

expiration of -said time, .a~d, within one,'year after the d$ of letter" . 

J (,I'" \ 

1:!#Jf;6JPBDhlU"1 or of admInistration. . ." ..,.' ~". 
:.':t\.l'T. '19. ~ III any i\Wdll dilly Commenced within·the,time allowed, 

the writ shall .be abated, or the.action.otlierwise av:oi<ied,. or. q.feated, 
by. the deat.h or ·t1J.arria~e of any party thereto, or foi' any ~tter-of·· 
form, or if alter verdict fur the plamtiJl', the judglllent'shall be "ITel!ted, 
fl~ if a ju.dgment ror the.plaintiifshall·.be re"areed On app<llil.or Wri,t . 
of-error, the I1mintiff llia.ycommenoe. Ii, neW action for the jJ&Dle' QaUl!<>;, 
at .anytime WIthin one year' after the·~baf{>m6nt,.or.otlier detel'II!ina.tion 

. of. the.originaLauit, or.after rev.ersahif ·the judgm.ent Ilierein;andif . 
die cause of ·aclion does by law ,,!rviva, ·!Iir;!'I~ecutor ot:a.dJ!'iIlistrator .. ',~ . 
may, in """.oO,ri;' death, cnmmenoesrieh'new ""1j6tl.within the said 
~rie-yea:r.. ..-.: _. . -... :. - _ '.' .:. ' .. 

ART. 20. In '0.11 actions of debt or· "";limpsit, brought to ~ver ,tb.e 
balance due upon a mutual and open ~t """ount, the Cl>use of,.> .. 
action shsll be deeme4 W havtiaoorued at· th~ time of the. true <\at<! /:--.

. of the I8s1 item prov~ insuc~ ":oco~t: and in all oth,er.aCtions upon:.· .. ," 
open MeOI1¥ts, the p ..... od of lumtation BhaIl commence to run "Il"lnl!t; .. '. 

• the sevet&l items thereot; from the dates at which .. the . same _pee. 

t 

ti'vely became, dU<'l,and payable.. . '. ..., . 
ART. 2L In actions of debt, assnmpsit, or on t4e!lflOO, fomidad' upon 

any oontract, no acknowledgm.nt o~ promise shall .b. evidence <!fa 
new or 'continuing contract, whereby. to tI1.k. any case out of ~eopera..-· 
lion. of·th. proviaions of this act, or to deprive any party ofthehenetU 
thereot; unless such a<>knowledgment-or promUie be made, oN,ontailied, 
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