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STATEMENT OF THE ISSUES 

l. THE CITY COUNCIL'S DECISION AMENDING THE ZONING 
ORDINANCE BY ADDING SECTIONS 202.17(a) AND 602.02.03 TO 
PERMIT A RESTAURANT ON RESIDENTIAL PROPERTY ILLEGALL Y 
REZONED 734 FAIRVIEW STREET FROM AN R-2 CLASSIFICATION 
TO A C-3 CLASSIFICATION 

II. THE CITY COUNCIL'S DECISION AMENDING THE ZONING 
ORDINANCE BY ADDING SECTIONS 202.l7(a) AND 602.02.03 TO 
ALLOW A RESTAURANT ON RESIDENTIAL PROPERTY AT 734 
FAIRVIEW STREET RESULTED IN ILLEGAL SPOT ZONING 

III THE CITY COUNCIL'S DECISION AMENDING THE ZONING 
ORDINANCE BY ADDING SECTIONS 202.l7(a) AND 602.02.03 TO 
ALLOW A RESTAURANT ON RESIDENTIAL PROPERTY VIOLATED 
SECTIONS 1701.02-A THROUGH 1703.08-A OF THE ZONING 
ORDINANCE THEREBY DEPRIVING THE APPELLANTS OF THE 
OPPORTUNITY FOR A FULL AND FAIR HEARING 

IV. THE CITY COUNCIL'S DECISION AMENDING THE· ZONING 
ORDINANCE BY ADDING SECTIONS 202.l7(a) AND 602.02.03 TO 
ALLOW THE SIMMONS TO OPERATE A RESTAURANT ON 
RESIDENTIAL PROPERTY WAS ARBITRARY AND CAPRICIOUS 
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STATEMENT OF THE CASE 

I. INTRODUCTION 

This case is before the Court on appeal from the Hinds County Circuit Court. It involves the 

April 7, 2004 decision of the City Council of Jackson, Mississippi amending the Zoning Ordinance 

of Jackson, Mississippi ("Zoning Ordinance" or "the Ordinance") by inserting two new provisions 

into the Ordinance, the effect of which, was to grant to William J. Simmons and his wife Carol 

Simmons permission to operate a general restaurant on their residential property. (R.E. 31-32, R. 

157-8.) Appellants, Daniel and Katherine Baker, filed a Bill of Exceptions appealing the matter to 

the Circuit Court. (C.P. 3:321.) After ruling on several motions, including a motion to dismiss the 

Bill of Exceptions for the failure of the Appellants to file the Bill on a Sunday, Judge Delaughter 

referred the matter to a special master. (R.E. 34, C.P. I :56-9.) On October 3, 2007, the special 

master issued his report and recommendation on the matter, finding that the actions of the City 

Council amounted to spot zoning and should be set aside. (R.E. 37, C.P. I :63-9.) On December 4, 

2007 Judge Delaughter issued an opinion and order rejecting in whole the findings of the special 

master and upholding the actions of the City Council. (R.E. 8, C.P. 3:290.) For reasons unknown, 

the order was not entered until April 10, 2008. 

At the time of the City Council's action, the Simmons were doing business as the Fairview 

Inn on their residential property at 734 Fairview Street, Jackson, Mississippi. The Inn is operated 

as a Bed and Breakfast Inn, Class B pursuant to a use permit, and is the sole Bed and Breakfast Inn, 

Class B in Jackson (R.7.) (Citations to "R" are contained in the black tluee-ring binder.). The 

amendments which are the subject of this appeal originated from the Simmons' desire to open a 

general restaurant on Fairview Street, and their vigorous political efforts to obtain a contrived 

2 



solution that would allow them to do what is prohibited by the Zoning Ordinance, These efforts 

resulted in the creation of four amendments to the Ordinance, 

The first amendment revised existing language in Section 202, 17 of the Ordinance to clarify 

the long-standing limitation that a Bed and Breakfast Inn, Class B may not serve food to the general 

public, except in the context of an organized social event. (R.E, 32, R. ISS,) 

The second amendment modified Section 602,02,3 of the Ordinance, restricting future use 

permits to operate a bed and breakfast inn to only those homes that are either a Jackson Landmark 

or listed on the National Register of Historic Places, Prior to the amendment a use permit was 

available generally to structures located within a locally designated historic district. (R,E,2S-29, R, 

154-5,) 

The third amendment, inserted as Section 202, l7(a)ofthe Ordinance, purports to create a 

new use for residential property by use permit; a restaurant operating in conjunction with a Bed and 

Breakfast Inn, Class B, (R,E, 31, R, 157,) Again, the Fairview Inn is the only such establishment 

in Jackson, 

Finally, the fourth amendment, inserted as Section 602,02,03 of the Ordinance, expressly 

requires a separate use permit for any future Bed and Breakfast Inn, Class B to operate a restaurant 

under Section 202,17(a), but grants, as of right, the necessary use permit to the Simmons, thereby 

exempting the Simmons from the explicit requirements of Sections l701.02-A through l703,OS-A 

of the Zoning Ordinance regarding the issuance of a use permits, (R,E, 31-32, R. 157-S,) 

The Bakers do not oppose the use of734 Fairview Street as a bed and breakfast inn, Nor do 

they appeal the adoption of the first two amendments, modifying Sections 202,17 and 602,02,3 of 

the Ordinance, However, the context in which the first two amendments were created helps 

illuminate the invalid nature of the two amendments granting the Simmons the restaurant they 
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desired. The first amendment clarifYing permissible activities arose from the Fairview Inn's violation 

of its use permit, and the second amendment, limiting future bed and breakfast inns, was created to 

preclude the possibility of any additional restaurants on residential property within the city. 

II. THE BIRTH OF THE FAIRVIEW "TEXT AMENDMENTS" 

The Zoning Ordinance provides for two types of bed and breakfast inns: a Bed and Breakfast 

Inn, Class A, which may only serve meals to lodgers, and a Bed and Breakfast Inn, Class B, which 

may also host "receptions and other social gatherings" and may serve meals to the "guests of 

receptions and other social gatherings." JACKSON, MISS., ZONING ORDINANCE §§ 202.16, 202.17 

(1974 with amendments)(All sections of the Zoning Ordinance cited herein are contained in 

Addendum 2 for ease of reference.) 

In July of 1993, Mr. And Mrs. Simmons, the then owners of the Fairview Inn!, obtained a 

special use permit to operate as a Bed and Breakfast Inn, Class B. CR. 339-41.) 

In June of 1994, Daniel and Katherine Baker, Appellants, purchased their home at 729 

Fairview Street, directly across the street from the Fairview Inn, where they live with their four 

children. (R. 61.) 

In October of 1999, the City Council amended the Simmons' use permit, allowing the 

construction of eight additional lodging rooms CR. 342.) The order was subsequently amended in 

2001 to remove the condition limiting new construction to only eight rooms. CR. 343.) 

Next, the Simmons decided they would also like to operate a restaurant on their property. 

At the time, both Mrs. Simmons' daughter and her daughter's husband, who is a chef, were 

employed at the inn. CR. 211.) In November of2002, the Simmons' attorney, Crane Kipp, contacted 

the city planning department, inquiring as to the Simmons' authority to operate a restaurant. CR. 

'In 2006, the Simmons transferred 734 Fairview Street to Sharp Hospitality, LLC by warranty deed. 
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212.) At that time they were informed that they could not serve regular evening meals under the 

current ordinance. (R. 212.) 

Mr. Kipp, then contacted the zoning department to request a change in the zoning ordinance 

to allow the Simmons to serve meals to the public on a nightly basis. (R.472.) The Simmons also 

contacted City Council Member Margaret Barrett-Simon and the Belhaven Improvement Association 

(BIA) seeking accommodation of their wish for a general restaurant on their residential property. (R. 

462). As a result, the BIA held open meetings to discuss the desirability of a restaurant within the 

residential interior of Belhaven. (R. 462-4.) Upon conclusion of the meetings, the BIA issued a letter 

dated April 22, 2003 to Margaret Barrett-Simon stating, "It is our understanding that the Simmonses 

wish to operate a restaurant open to the public at the Fairview, and in order to do so have requested 

that the current ordinance be amended." (R. 462.) In the letter, the Board voiced its concern that the 

legal expansion of permissible uses "would permit further commercial encroachment" into Belhaven. 

(R.462.) 

During this time, the Simmons represented that the full extent of their ambitions was to serve 

dinner by "reservation only", but in order to do so they needed an amendment to the Zoning 

Ordinance. On April 3, 2003, Crane Kipp sent an e-mail to Mark Modak-Truran wherein he stated, 

"In addition, you need to know that the Simmons' intentions would be to conduct any restaurant 

operations as they do their other lines of business today - on a 'reservation only' basis." (R.466.) 

This assurance of the Simmons' limited ambitions is further reflected by the April 22, 2003 

comments of the BIA, "Although the Board does not support the particular language as presented, 

the ordinance could be amended in such a manner to address many of the issues of concern to the 

neighborhood while still allowing the Fairview to serve meals at night on a reservations only basis." 
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(R.462.) The BIA next appointed a committee to address the matter, resulting in a decision by the 

BIA not to support an amendment to the zoning ordinance. (R. 93, 372,414,427.) 

Prior to the 1993 creation of the new use of "Bed and Breakfast Inn, Class B", no zoning 

provision existed allowing rented out parties on residential property. The Simmons had previously 

filed a petition to rezone and withdrew that request (R. 62) when it became clear that they could not 

meet the requisite proof, whereupon the "new use" of a Bed and Breakfast Inn, Class B was created 

and their present use permit was obtained pursuant to the requirements of the zoning ordinance. 

Now, as in 1993, the Zoning Ordinance would prove to be a roadblock to the Simmons' 

ambition. Once again an unobtainable rezoning was the only route available to the Simmons. Not 

to be deterred, Counselors for the Simmons crafted their own "text amendments" to the zoning 

ordinance that would allow them to rezone their property without any sort of relevant proof. (R. 

212.) The first amendment, like the 1993 amendment, would simply create a "new use" permissible 

by use permit only for Class B Inns on residential property. However, this time the Simmons did 

not wish to follow the procedural and proof requirements required by the Ordinance to obtain a valid 

use permit, particularly in light of the opposition of neighbors. Hence, the amendment granting an 

automatic use permit to the Simmons was born, alleviating the need to meet the proof and procedures 

required by the Ordinance and substantive law. 

Further, in order to assure that there will be no other restaurants on residential property, any 

future applicant would have to obtain a separate and distinct use permit by proving the impossible 

to the City Council - that a general restaurant on residential property on a residential street is an 

activity compatible with and in furtherance of the general welfare of those people living in close 

proximity. Finally, the amendment modifYing Section 602.02.3 curtailed the possibility for almost 

all residential properties in the city to operate as a Bed and Breakfast Inn, even without a restaurant. 
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But rather than wait for the city to act on their proposed "text amendments", the Simmons 

proceeded to operate a restaurant in defiance of the Zoning Ordinance, advertising that a "social 

gathering" under Section202.17 means two or more people coming together for "fine food and drink 

for the purpose of friendly relations". (R.E. 66, R. 210.) They circulated letters advertising their 

restaurant, explaining, "we are in the process of requesting an addition to a section of the B&B 

ordinance (Class B) to clarifY Fairview Inn's ability to advertise fine dining to the general public 

without advance booking." (R.E. 67, R. 211, R.E. 69, Exh. F., Bakers' Stmt. To Planning Bd.) 

Though the Simmons had represented to the BIA and neighbors that an amendment was necessary 

to allow dinner service on a "reservations only" basis (R. 462, 466), they now touted their ability to 

do so under the existing ordinance (R.21 0-11, 469), inviting patrons to "have a bourbon on the 

veranda." (R.E. 68, R. 470). 

On September 22, 2003 Corrinne Fox, the acting Zoning Administrator, issued a letter to the 

Simmons stating: 

It has come to my attention that The Fairview Inn intends to commence 
serving dinners to the general public beginning today, September 22, 2003. 

You should be advised that your understanding of the City's interpretation of 
the Zoning Ordinance regarding the Bed and Breakfast Inn 'Class B' is incorrect. In 
fact, Attorney Crane Kipp contacted our office through correspondence dated 
November 25, 2002 regarding the City's interpretation of Section 202.17 of the 
Zoning Ordinance..... As a consequence of subsequent discussions between the 
Planning Department and Attorney Kipp, it was made clear that The Fairview Inn 
could not serve regular evening meals as you have described, under the current 
ordinance. Additionally, being aware that the City's restrictive interpretation of the 
Ordinance does not allow meals to be served in this fashion, Attorney Kipp 
recommended and submitted a proposed ordinance that would allow the very activity 
you now advertise. 

You are hereby advised, as has been done on previous occasions, that it has 
never been the City's intent that a Bed and Breakfast Inn 'Class B' be permitted to 
serve dinner on a nightly basis. This proposed service that you have announced is 
contrary to the Use Permit that was issued for your establishment..... It is my 
interpretation of Section 202.17 that 'social gatherings' include events such as 
wedding receptions, birthday parties, Christmas parties and other such group 
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activities that are based on a common theme, to be held on a periodic basis, as 
opposed to a nightly occurrence. 

(R.E. 73-74, R. 212-13.) 

Interestingly, upon meeting with the Simmons regarding her September 22, 2003 letter, Ms 

Fox issued a letter dated September 24, 2003 stating: 

As stated in that letter my interpretation of Section 202.17 of the City's Zoning 
Ordinance indicates that "social gatherings' include events such as weddings 
receptions, birthday parties, Christmas parties and other such group activities. What 
I did not indicate was that the intent of a 'social gathering' could also include other 
social events whereby the host or hostess schedule an event prior to the actual date 
and make arrangement with the Inn for service to be provided. In my interpretation 
... there is no limitation on the frequency of special events that can be held, nor on the 
number of events held at one time. 

(R.244.) 

In October of2003, Ms. Fox informed Mr. Baker by telephone that the Planning Department 

had looked at the issue and no amendment is planned. (P. 6, Bakers' Stmt. to Planning Bd.) 

III. THE JANUARY 28, 2004 HEARING BEFORE THE PLANNING BOARD 

On January 15, 2004, the Simmons' counsel, Crane Kipp, mailed notice to all property 

owners within 160 feet of the Fairview Inn, informing them of a hearing before the Jackson Planning 

Board on certain "text amendments". (R. 345-349.) The Zoning Ordinance does not require 

individual notification of property owners for the enactment of a text amendment; only two 

adveltisements in a paper of general circulation. JACKSON, MISS., ZONING ORDINANCE § 1702-A 

(1974 with amendments). However, the Ordinance does require individual notice to property owners 

within 160 feet of the property where a re-zoning or use permit is sought. Id. at Sections 1703.02.1-

A, 1703.02.4-A . 

On January 28, 2004 the Fairview Amendments came before the Jackson City Planning 

Board for consideration. (R. 358.) Other than explaining the nature of the amendments, the Planning 
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Department offered no evidence in support of the Fairview amendments. ( R. 361-70.) In response 

to a board member's question, "how is the property shown on the future land use map, and has there 

been a change in the need, other than the Fairview Inn's desire?", the Zoning Administrator indicated 

that the property was still shown as residential on the future land use map. (R. 434-5.) The Zoning 

Administrator did explain that the amendment to 602.02.3 should allay concerns about any additional 

inns being able to operate on residential property in Jackson? CR. 368.) 

The Board then heard the positions of parties both for and against the amendments. CR. 360-

361.) Mr. Kipp began by presenting the president ofthe BIA CR. 371), who stated that based on "a 

presentation" to the BIA Board a couple of days prior, the BIA Board was reversing its previous 

position opposing the amendments', contingent upon certain modifications to the amendments 

addressing their concerns about alcohol and parking. CR. 371-4.) These promised changes were, in 

fact, never made. 

Next, contrary to prior assertions CR. 466) and the September 22, 2003 letter from Ms. Fox, 

Mr. Kipp represented to the Planning Board that under its current use permit, the Fairview Inn has 

been serving fine-dining meals in the evening and the proposed amendments simply remove the need 

for reservations. CR. 378.) "Fairview has been operating under that existing authority for 11 years. 

Nothing will really change ... " CR. 380). Mr. Kipp speculated that a restaurant is "vital to the 

economic welfare of Fairview Inn" CR. 380), but no evidence was presented regarding the financial 

state of the Fairview Inn. 

'Responding to a question regarding the amendment to Section 602.02.3, Ms. Fox explained, "that's to 
eliminate the right of any person who is within a district - a historic district, a locally-designated historic district
from applying for a bed and breakfast classification." CR. 368.) 

l At the Planning Board hearing Dan Baker testified, "the BIA came to tell you how they support this text 
amendment, but what they didn't tell you is that they did it at the II'" and a half hour, actually, last night. In fact, 1 
have not even seen the final product. Those most affected by their ruling were not even involved. And last year, the 
BIA addressed this. They allowed for public comments, as we are today. They investigated it, and they said, 'No. 
We can't support it'." CR. 414.) 
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Fifteen people then gave public comment in favor of the Fairview Amendments, only two 

of which actually lived within 160 feet of the Fairview Inn. (R. 382-406.) The comments all related 

solely to the Fairview Inn; describing the beauty and quality of the inn along with the graciousness 

of Mr. And Mrs. Simmons. At one point, the Chairman of the Planning Board interjected, "let me 

make one comment ... , and I think it's important that all we all remember it. The textual changes 

are not just about the Fairview Inn. It's about any Bed and Breakfast Class B within a residential 

area, just so you're aware of that, andjust so we're not isolated on one institution." (R. 395.) At least 

eight of the fifteen commenting were apparently traveling under the unsubstantiated belief that the 

Fairview Inn was about to close and become a derelict property.4 Again, there was no evidence of 

the Fairview Inn's financial situation. To the contrary ample evidence was presented of the great 

successes achieved by the Fairview Inn without a restaurant. (R.E. 75-78, R. 323-4; 384-402; Exh's 

L, M, N, Bakers' Stmt. To Planning Bd.) 

In opposition to the amendments, Dan Baker spoke on behalf of 27 objecting homeowners, 

all residing within 160 feet of the Fairview Inn. He also entered into evidence their signed 

objections, stating opposition to any increase in commercial activities at the Fairview Inn. (R.408.) 

Mr. Baker testified that when the 1993 use permit to operate as an inn was issued there were 

'''It is a world class property, and that is something we don't want to lose." Pat Weir (R. 383). 
"We want to keep in place the meticulous care that the Simmons give to their property ... " Richard Freis (R. 

385). 
" ... [Tlhe Fairview Inn does not stand out, but it is outstanding, and we need to keep it." John Horhn (R. 

388). 
"It is a treasure. It couldn't be replaced." Roger Parrott. (R. 393). 
"It is important for me ... that Fairview continues, because one would hesitate time to think about what 

would happen to this property ... it if were not in the proper stewardship of people like the Simmons." Shirley 
Vanderpool (R. 398). 

"We need to make sure that Fairview, in my opinion has this added authority ... so that they can be a viable 
property ... " Bud Robinson (R. 402). 

"My desire is to see that the Fairview Inn is able to continue to thrive ... " John Lewis (R. 403). 
"[i)n order for this to be a financially viable business, it has to be able to provide fine dining ... " Dorothy 

Christ (R. 404). 
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no children living within 160 feet of the Fairview Inn, but now there were 25 children living within 

160 feet of the Fairview Inn. CR. 413.) Mr. Baker spoke of safety concerns for the 25 children 

playing in the midst of a C-3 activity. He also argued that the increase in delivery trucks necessary 

to sustain a nightly restaurant operation, the increase in refuse, noise would all contribute to a 

decrease in the value of the historic homes surrounding the Fairview Inn. CR. 414-15.) 

Also opposing the amendments, Dr. Modak -Truran introduced evidence of present ongoing 

zoning violations. He spoke of safety concerns regarding the children playing in proximity to this 

activity, and the resulting depreciation of the homes' value. CR. 419-20.) 

Next, Heather Wagner voiced her opinion regarding the legal insufficiency of a supposed 

"text amendment" enacted for the benefit of one property over the objections of those surrounding 

properties CR. 420-24.) 

Vaughan McRae reminded the Board of their hard work on the future land use plan, asking 

the Board not to abandon it by approving the amendments. CR. 426.) 

Finally, Rebecca Wiggs pointed out that the Zoning Ordinance does not even permit new 

restaurants in the Fortification Street Overlay; arguing that if Fortification Street is insufficient for 

a restaurant, then a residential street within the interior of Belhaven is not an appropriate location 

for a restaurant. CR. 429.) 

At the close of public comment, the Planning Board voted to issue a negative 

recommendation regarding the amendments. CR. 443-44.) 

IV. THE APRIL 7, 2004 HEARING BEFORE THE CITY COUNCIL 

Though no appeal was taken from the decision of the Planning Board pursuant to Section 

1902.02-A of the Zoning Ordinance, the Fairview Amendments came before the City Council on 

April 7, 2004. Present at the meeting were 5 of the 7 members of the Council. CR. 148.) 
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A. The City's Evidence in Support of the Text Amendments 

As before the Planning Board, the Planning Department made no recommendation to the City 

Council regarding the Fairview Amendments (R. 40.),though recommendations were made on the 

other zoning matter before the Council that day. (R.E. 22-24. R. 148-150) 

Likewise, the Zoning Administrator, made no mention of the January 28, 2004 Planning 

Board's issuance of a negative recommendation. (R. 40.) In fact, no council member inquired as 

to the disposition before the Planning Board. 

No evidence was presented by the Planning Department regarding the city wide "text 

amendments". 

The council allotted ten minutes to counsel for the Simmons to speak in favor of the 

amendments, and ten minutes to one member of the entire group opposing the amendments to speak, 

followed by public comment. (R. 40-41.) 

Mr. Baker next made a motion to invoke Mississippi Code Ann. § 17-1-17 (1972), requiring 

a two-thirds vote of the entire council where the owners of more than twenty percent of the land 

falling within 160 feet of the subject property object to the proposed amendment.' (R.41-43.) 

B. The Fairview Inn's Evidence in Support of the "Text Amendments" 

First, Mr. Kipp spoke in favor ofthe amendments. (R. 51-60.) Not surprisingly, no mention 

was made of the Planning Board's negative recommendation. The arguments and evidence were 

essentially the same as those presented to the Planning Board. 

5 A two-thirds majority vote would require an affirmative vote of all 5 members present. Mr. Baker 
submitted the signed objections of28 property owners, and a certified map showing that the area of the 28 objecting 
property owners comprised 31 percent of the total property falling within 160 feet of the Fairview Inn. (R. 168, 
451.) The Council did not vote on the motion. 
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Mr. Kipp read a letter to the editor from a tourist extolling the beauty of the Fairview Inn. 

(R.52, 291.) He explained that the Fairview Inn is a member ofthe hospitality community and is a 

"treasure", and that old homes are expensive to maintain. (R. 53.) 

He next argued against the amendment to Section 202.17 clarifying that meals may not be 

served to the general public, stating, "We're not particularly in favor of changing the definition from 

'social gatherings' to 'private functions' ... because we have a definition .... Social gatherings are 

fairly simple. Social gatherings are where two or more are gathered. That's what it is. Food and 

drink may be involved. Sometimes its just conversation. That's clear. We know what that is. We 

all know what that is." (R.54.) 

Further, Mr. Kipp argued that the proposed amendments allowing a restaurant would not pose 

in intrusion into the neighborhood because "Fairview has had a use permit to do exactly this since 

1993 ... That's what was contemplated when the ordinance was amended and the permit was issued 

by this council." (R. 54-55.)( But see, R.E. 73, R. 212-3.) 

Mr. Kipp also stated that "[B]ecause of the economy, because of changes in economic 

circumstances of the public, it needs to look at other ways to deal with supporting the property." (R. 

55.) Again, there was no documentary evidence to prove the claim of impending disaster. 

(Contrast, R.E. 75-78, Exh.s L,M,N Bakers'Stmt. to Planning Bd .. ) 

He again submitted evidence that, while not required for a text amendment, he personally had 

given notice to the homeowners residing within 160 feet ofthe inn (R. 56.) 

Mr. Kipp asserted that the amendments are not spot zoning, stating: 

The comprehensive land use plan for this city calls for the Belhaven neighborhood 
to be R - -- to be residential. This is residential. That zoning is not changing. This 
is R2 property with a special use - with a use permit, a permanent use permit, which 
allows it to remain residential ... and therefore, there is no zoning change. 
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(R. 57-58.) 

Finally, Mr. Kipp summed up his argument as follows: 

The Fairview Inn is operating now under the permanent use permit and is allowed to 
have social gatherings, which they do. Since September of last year, that have had 
advanced reservation only social gatherings. They were willing to make it available 
that if you call in advance and arrange to have a party, inviting whomever you want, 
make arrangements for a menu or a couple of menus if that's what you want to have, 
so people have choices, because some people like vegetables only and some people 
like fish and some people like red meat and some people don't. 

(R.59-60.) 

The Simmons also presented the following documentary evidence to support their "city wide 

text amendments": 

I. A January 26, 2004 letter regarding the BIA's conditional assent to the amendments, 
contingent upon certain changes, that were, in fact, never made. (R. 234-41); 

2. The September 24, 2003 Letter from Corrinne Fox (which followed her September 22,2003 
letter) upon which the Simmons apparently base their contention that they have had authority 
since 1993 to serve meals to the general public. (R. 212-13, 244); 

3. Photos ofthe inn and adjacent C-1 professional building parking lot on State Street (R. 247-
51) along with a copy of the parking lease the Simmons must maintain to operate as an inn 
(R.258-64); 

4. A letter from Mr. Simmons to Baptist Health Systems proposing a gate between the two 
properties (R. 254-5); 
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5. 22 written expressions6
, both letters and e-mails, submitted as evidence to support the 

Fairview amendments' CR. 266-290); 

6. Undated ambiguous petitions for "an amendment to the City of Jackson Zoning Ordinance 
regarding 'food service', as more fully explained in the attached memorandum"g CR. 294); 

7. An article citing the Fairview Inn's award as Most Outstanding Inn in North America CR. 
323-325); 

8. Newspaper notice of City Council meeting CR. 328); 

9. The Modak-Trurans' deed to their home CR. 331-2); the Bakers' deed to their home CR. 335-
6); and 

10. The Simmons' 1993 use permitto operate as a Bed and Breakfast Inn, Class B CR. 339-44). 

C. The Evidence in Opposition to the Amendments 

Mr. Dan Balcer next spoke in his own capacity and as the representative of the 28 objecting 

homeowners living within 160 feet of the Fairview Inn. CR. 169-189.) 

6The 22 "letters in support" include 2 letters apiece for two individuals (R. 268, 269, 278, 279), 9 letters 
written by the same people who also gave public comment before the Planning Board, the City Council, or both 
(267,270-74,276-80,282-83), I thank you note for a "magnificent lunch" signed by the sta!fofthe convention and 
visitor's bureau (R. 284), and a thank you letter that has nothing whatsoever to do with the amendments (R.289). In 
sum, these "Letters of Support" contain the opinions of 8 individuals who did not also speak before the Planning 
Board, the City Council, or botb. Only I of the 8 non-duplicative letters/ e-mails in support was written by a person 
who lived or owned property within 160 feet of the Fairview Inn (R.266). 

7 Again, It appears the writers were under varying impressions: 
"The thought of it being bought by someone and turning it in to a half-way house with an iron 

fence or closed down like former hotels is frightening." Pat Weir (R. 270). 
"And if the building were bought, for example, and divided into apartment complexes ... " Richard 

Freis (R. 274). 
"They have signed an agreement not to put in a bar." Marion Barnwell (R. 268). 
"The parking and traffic issues have been addressed with proposed valet parking ... " Amy Turner 

(R. 286). 
" ... I can imagine the profit margins are thin." Warren Speed (R. 288). 

'Which unattached memorandum deceptively states that the change "represents no change in the 
nature of established operations." Further, the supposed signatures of those in support include people from 
as far away as Las Vegas (R. 320) and also people living within 160 feet of the Fairview Inn, who also later 
signed and dated their specific objection to an increase in commercial operations. (R. 295, 313 314.) 
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During his ten minutes, Mr Baker began by pointing out the Planning Board's negative 

recommendation on the "text amendments" (R. 61.), placing into evidence the transcript from the 

Planning Board hearing. (R. 61.) He then argued that notice mailed by the Simmons' counsel, 

unnecessary for a true text amendment, was further evidence that the amendments were nothing but 

a "clever way to re-zone". "They knew they were hedging their bet by sending that notice. " (R.62.) 

Responding to Mr. Kipp' s assertion that the amendments are not spot zoning, Mr. Baker 

asked, "I want to know where else in our comprehensive plan we allow a full-service general 

restaurant called by another name on a residential street." (R. 62.) 

Mr. Baker pointed out that he had introduced into evidence the signed objections of 28 

homeowners. Those objectors constitute 61 percent of the actual owner-occupied dwellings located 

within 160 feet of the inn (R. 63.), and comprise 31 percent of the land lying within 160 feet of the 

Fairview Inn. (R. 169-89: R.E. 44-64, R. 452.) 

Mr. Baker further argued that the Fairview Amendments, styled as "text amendments", exist 

solely to allow the Simmons to use their property in an illegal manner, explaining that the 

amendments were intentionally crafted to effectively re-zone their property without the necessity 

of following the law. (R. 65.) 

Mr. Baker introduced into evidence photographs of children playing on Fairview Street. 

"That's not a photo the Fairview is going to issue to you. That's another view of Fairview Street, 

children playing in the yard. That's what Fairview Street is about. Restaurant patrons are not in the 

habit of watching out for small children when they leave after having a few." (R. 66.) Further, "The 

Simmons can't show that a restaurant on a residential property is in harmony with your 

comprehensive plan, and they can't show that their patrons, the vibrating delivery trucks, and 

increased dumpsters would not pose a nuisance to the surrounding property. Those are the things 
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that come along with a restaurant." (R. 67.) "It's very important to understand our zoning code in 

the City of Jackson. Why do you put restaurants in C3? Because it classifies it as a high-traffic 

generating use. In fact, in the Fortification Street Overlay, they said it cannot support any more 

restaurants. Fortification Street. But yet how can they expect Fairview Street to handle one?" (R. 

67.) 

Mr. Baker also presented evidence of current Ordinance violations( R. 67,191-209). The 

evidence included pictures of cars parked up and down the street in violation of the zoning ordinance 

(R. 199-20 I), trucks illegally parked and unloading in the street (R. 190-98), advertisements for 

functions in excess of off-street parking capacity (R. 202-4), and advertisements stating the presence 

of on-site motor coach parking, along with pictures of buses parked on the street (R. 205-9). 

Further, Mr. Baker testified that while there were no children living near the Fairview Inn 

when the 1993 use permit to operate simply as an inn was issued, 26 children now reside within 160 

feet of the Fairview Inn.(R. 69.) He also cited recent successful opposition to a law firm attempting 

to locate in a home on State Street around the corner from the Fairview Inn. (R. 69.) 

The documentary evidence submitted to the council in opposition to the amendments 

included: 

I. The transcript of the January 28, 2004 hearing before the Planning Board resulting in a 
negative recommendation for the amendments (R. 358-445); 

2. Pictures of children playing on Fairview Street (R. 165-6); 

3. The signatures of28 homeowners residing within 160 feet (18 properties) in opposition to 
a restaurant on Fairview Street (R. 169-89); 

4. A certified map showing that land held by the objecting homeowners comprises 31 percent 
of the property lying within 160 feet of the Fairview Inn (R. 168); 

5. Photographs of trucks illegally loading and unloading in the street in violation Section 1109-
A of the Zoning Ordinance (R. 190-98); 
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6. Photographs of cars parked on the street in violation Section 602.02.3(3)(b) of the Zoning 
Ordinance (R. 199-201,467-8); 

7. Advertisements for events in excess ofrequired parking capacity, 850 and 2,000 people (R. 
202-4); 

8. Advertisement falsely indicating motorcoach parking onsite and pictures of buses parked on 
street in violation of Section 602.02.3(3)(b) of the Zoning Ordinance (R. 205-9); 

At the conclusion of Mr. Baker's ten minutes, the council meeting proceeded to public 
comment. 

D. Public Comment in Favor of the Amendments 

Nineteen people spoke in favor of the Fairview Amendments. Again, only one actually lived 

within 160 feet of the Fairview Inn. As before the Planning Board, the comments all related solely 

to the Fairview Inn, except that in recognizing that Belhaven is "one of Jackson's most stable 

neighborhoods, " John Horhn assured the Council that "you have unanimously passed a measure that 

will ensure that there won't be the proliferation of this kind of facility in the Belhaven area with the 

passage ofItem No.4 .... " (R. 73.) 
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As before, of the nineteen people, apparently ten of them based their support on the 

Simmons' vague and unsupported assertions of financial need.9 Others were impressed by non-

existent agreements and non-existent textual restriction on the number of cars and the service of 

alcohol. 10 

Mr. Mike Farrell spoke on behalf of the BIA, whose support was predicated on restrictions 

(R.37l-4.) which, in fact, were never incorporated into the amendments. (R. 158-9). 

Regarding commercial traffic generated by a restaurant, Pat Weir, who owns a rental house 

on Fairview Street stated, "And most children should be playing in a fenced area, not just be able 

9"1 know it is difficult on the neighbors ... without the diversity of income ... they would be worried about 
weeds and closed up buildings." Roger Parrott (R. 77). 

"This is a treasure that the city needs to keep. Once you lose it, then its gone." Joe Haynes (R. 7S). 
"I respectfully ask this council to help develop these treasures than essentially put them out of business and 

creating a negative impact on the neighborhood in that way." Don Kettner (R. SI). 
"I sincerely hope that the Simmons are allowed to expand their services ... thereby maintaining a jewel..." 

Wanda Wilson (R. S6). 
"And if the building were bought, for example, and divided into apartment complexes ... " (R. 274). Richard 

Freis, the sale speaker living within 160 feet of the Fairview Inn .. 
"I add our support in the efforts to retain the importance of the bed and breakfast and world-class dining 

facility that we have become dependent on." Toni Turner (R. 103). 
"You only have to look at the Iron Horse Grill to see what the loss of a particular establishment can do to an 

area. I know that area is coming back down there because ofthe train station, but when the Iron Horse left, that area 
tanked." Chris Klotz (R. 106) 

"I'm just a minister for the Kingdom of God. And I was privileged to come to the Fairview Inn ..... And I 
was opportunitied [sic.] to be the host for the first lady and the pastor and the king of Malawi. And when we went 
there, I looked at it, and I named it 'The Palace,' because the king and queen of Spain stayed there; Jim Barksdale, 
which is a close friend of mine, stayed there. And I have been invited to the White House with George Bush. And I 
hope the Fairview will be here." Minister Sheila Davis (R. lOS). 

" ... 1 think to disallow the potential ofa thriving business of this kind to go on and succeed would be a 
detriment." Shirley Vanderpool (R. 115). 

"The thought of it being bought by someone and turning it in to a half-way house with an iron fence or 
closed down like former hotels is frightening." Pat Weir (R. 270). 

10"And the restrictions they have been willing to implement, such as not having a fi'ee-standing bar on the 
premises, as well as not serving alcohol anywhere except at the table during time which food is served, they have 
also agreed to not have more than 50 diners at anyone time." Don Kettner (R. SO). 

"Limited to 50 people, drinks served only at the table." Jim Kopernak, who plays the piano at the Fairview 
Inn. (R. 112-113). 

"I'm here to say that the Fairview Inn is not a members-only club and shouldn't only be for private parties . 
.... We're talking about a maximum of30 cars for restaurant goers." Dorothy Triplett (R.S2). 
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to run all around near the street. Because there are trucks '" I mean, they're all over the 

neighborhood, You can't stop that. That's business," (R, 98,) 

Additional support from people who do not live in close proximity of the inn, was full of 

sentiment but devoid of substance or relevant fact", 

E. Public Comment in Opposition to the Fairview Amendments 

Lastly, those in opposition who were still able to remain at the lengthy hearing had an 

opportunity to offer public comment. 

Heather Wagner, who resides with her husband on State Street within 160 feet of the inn, 

submitted a written statement into evidence (R, 446-450) setting forth the basis of her objection to 

the proposed amendments, stating: 

The City of Jackson has already given in to similar requests by the owners of the 
Fairview Inn, In 1993, allegations of financial difficulties were used as justification 
for the adoption of the definition of bed and breakfast permitting social gatherings 
and receptions, And, much like the present, the property was already being used for 
social gatherings prior to the property being granted a permit authorizing such uses, 
The owners of the Fairview Inn have a history of using threats of financial ruin to 
leverage the City into permitting them to do what they want. This should not be 
permitted to continue, 

(R.450,) 

"Jo Ann Morris added, "The truth of the matter is, that Fairview has never done in the past anything but 
good for our community, It is not logical to assume that they're going to do anything but good for our 
community in the future," (R,97,) 

Carl Reddex stated: "And the Simmons have always been just immaculate and gentlemanly and ladylike, 
perfect host and hostesses, And my friends only want to stay there when they come back." (R, 100,) 

Kathryn McCraney declared "And you know, then I thought looking ahead, I was, like, wow what a great 
opportunity for me to walk with my husband's hand to dinner one night and walk home," (R, 104,) 

Bill Osborne stated "My initial reaction one year ago when I first heard of this '" was, wow, a great 
restaurant in our neighborhood, I've reflected on this for over a year, for that whole period of time, I still 
think wow, a great restaurant for our neighborhood," (R, 109,) 
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She also made four points. First, that a full-scale restaurant operating in a residential neighborhood, 

though not technically re-zoned, could serve as evidence of change in character for future re-zoning 

applicants. (R. 118.) Second, "adoption of measures designed strictly for the benefit of one property 

owner places the City Council in a precarious position .... a lot of the proponents in favor ofthis have 

called this the Fairview's text amendment. I thought this was a city text amendment." (R .. 118.) 

Third, "when an individual requests a change ... the grant or denial of that request must be based on 

sound land use principles and whether such change is compatible with those municipality's 

ordinances, the comprehensive land use plan, and state statutes .... Zoning and land use decisions are 

not popularity contests." (R. 119-120.) Fourth, how will the city council justify not amending the 

zoning ordinance the next time another property owner desires to put his property to a use which is 

not permitted in that zoning district. (R. 120). 

Next, Vaughn McRae, who has lived on State Street with his wife and four children for 16 

years (R. 121), voiced his opposition to the amendments, explaining, "we've improved our property 

a lot, and we have encouraged others to buy and renovate the historic homes in the area. (R. 121.) 

He then presented the following to the council: 

... I love Fairview. As the King of Spain loves Fairview, those people from 
San Angelo. It's a great place. It's a great thing in our city. But that's not really the 
point. ... I'm going to ask you to consider four points. 

First of all, your planning board considered all of the relevant facts heard 
from all these people, looked at the City's land use and voted against a change in the 
ordinance. If you're going to circumvent the planning board, why do you even have 
a planning board? 

Number 2, over 60 percent of the homeowners most affected by this change 
_. that's the people who live in and occupy the houses closest to Fairview, including 
these families who live right across the street '" oppose allowing a full-service hotel 
in their neighborhood ... If our neighbors are against it, why would you even consider 
it? 

Number 3, Fairview's argued for change because of their difficult 
financial situation, yet they've not presented any evidence of this: tax returns, 
net worth statements, income statements. And even if they did, is that really a 
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legitimate reason for our city to rewrite its zoning laws to accommodate 
somebody's financial situation? 

And Number 4, I ask you, please, to look at the history of Jackson, think up 
and down every major street in Jackson: State Street, Ellis Avenue, West Capitol, and 
consider the negative consequences of allowing businesses to move from major 
traffic corridors and penetrate neighborhoods. I cannot think of one example where 
allowing commercial encroachment into a residential neighborhood has enhanced 
that neighborhood. So I would please ask you to vote against these changes." 

(R.121-123.) 

Next, Anita Modak-Truran, who lives directly across the street from the inn with her husband 

and young son, stated "Now, we were assured that there would be some sort of measure to keep 

liquor in check here. Since that time, there's been advertising about 'Come join us, have bourbons 

on the veranda.' (R. 470.) There was an e-mail that went around, 'Have drinks, then go to the New 

Stage Theater andjoin us.' (R.E. 71, Exh. K, Bakers' Stmt to Planning Bd.) The problem with the 

liquor is that it increases the chance of drunk drivers and I simply cannot have my child to be a 

victim of a crime or of a congestion problem when we live in a residential area." (R. 125-6.) 

Finally, Mark Modak -Truran placed the Modak-Trurans' Statement in Opposition to the 

Amendments along with exhibits into the record. (R.l26.) Dr. Modak-Truran spoke of current 

zoning violations regarding parking (R. 126-7, 467-8), illegal loading and unloading of trucks in the 

street (R. 127,477-80), and motor coaches illegally parked in the street along with the attendant 

nuisance (R. 127,481-3), arguing, "Those things I'm talking about are already violations of the 

ordinances .... The restaurant would only add to these problems" (R. 127-8). "All ofthese thing, in 

general, demonstrate that a C3 use in an R2 residential district is inconsistent with normal, rational 

Euclidian zoning scheme .... So in the end, this is not about liking the Fairview, people supporting 

it. It's about what the law requires."(R. 128.) 
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F. The Decision of the City Council 

At the conclusion of public comment, only four members of the City Council remained, as 

Councilman Brown had left the meeting. Four members only would have been insufficient for a 

super-majority vote. Citing the need for legal advice, the remaining council members voted to go 

into executive session.(R. 129-130, 156.) 

plea: 

But before leaving, Councilwoman, Margaret Barrett-Simon made the following impassioned 

And I will remind the Council today that the only decision that has to be made 
is whether the Fairview can be treated like a private club, which everybody seemed 
to have been comfortable with, or can anyone now walk in and have dinner. And that 
is the issue. It's not about liquor, it's not about whiskey, it's not about - what are 
those other things? - wedding parties. They already do. They have a thousand people 
for wedding parties. 

It's not about wedding parties. It's not about -let me think. I mean, it's just 
all these things I heard. It is simply one question to be answered, and that is can they 
serve dinner to 50 people or fewer a night without a reservation. It was fine when it 
was treated as a private club; it's no longer fine. And so that's the issue. 

(R. 133-4.) 

Uponretuming from executive session, Councilman Brown had rejoined the group (R. 158.), 

and the number of council members necessary to achieve a super-majority vote were again present. 

Council President McLemore stated, "We are formally out of executive session. No formal action 

was taken. We didn't vote on anything in particular. Didn't vote on anything at all, in fact." (R. 

140.) 

Councilwoman Barrett-Simon moved to amend the amendment "that this will go before site 

plan". (R. 143.) The motion passed. (R. 146.) Without even glancing at the documentary evidence 

or written statements, a vote was taken, and the five present members of the City Council 

unanimously voted to adopt the amendments. (R 146.) 
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Unlike all other zoning decisions made that day, the City Council made no findings with 

regard to their decision adopting these amendments to the Zoning Ordinance. (RE 22-33, R. 148-59.) 

Pursuant to Miss. Code Ann. § 11-51-75 (1972), on April 19, 2004 the Bakers filed a Bill of 

Exceptions, seeking review of the City Council's decision amending the zoning ordinance to add 

Sections 202.17(a) and 602.02.03 in order to permit a general restaurant on residential property at 

734 Fairview Street. (C.P. 3:321.) 

SUMMARY OF ARGUMENT 

The amendment of a zoning ordinance will never be simply a matter of local politics as long 
as this Court sits." City of Clinton v. Conerly, 509 So.2d 877,885 (Miss. 1987). 

This appeal is brought by two families to protect the residential character of Fairview Street, 

where, for the last fourteen years, the Appellants have made and improved their homes and raised 

their families. It is an effort by the Bakers and Modak-Trurans to defend themselves and their 

children from the unwarranted commercial aggression of a prominent citizen who used his financial 

and political resources to obtain an illegal exemption from the limitations of the Zoning Ordinance. 

It is a necessary appeal to protect Appellants' children and homes from the dangers inherent in 

allowing heavy commercial activities, induding the daily service of alcohol, to take place on a 

residential street where families live and children play. In addition to these two families, numerous 

other families and homeowners living in close proximity to the subject property, likewise opposed 

any increased commercial activity on Fairview Street. 

In adopting the Fairview Inn's "text amendments", the City Council acted in an illegal and 

arbitrary and capricious manner for the purpose of bestowing a favor upon two of Jackson's well-

known citizens, William 1. Simmons and Carol N. Simmons, the owners of734 Fairview Street, a 

residential property being operated as the Fairview Inn pursuant to a use permit. Specifically, this 
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appeal is a result of the Jackson City Council's April 7, 2004 decision adopting Sections 202. 17(a) 

and 602.02.03, the "Fairview Amendments", for the express purpose of allowing the Simmons to 

operate a full-scale, general restaurant on their residential property directly across the street from the 

Appellants. 

The Fairview Amendments resulted in an illegal rezoning, in fact of 734 Fairview Street. 

The amendments permit a drastic change in the use of the property from low density residential use 

to high density commercial use without the need for a rezoning. They allow, on only one residential 

property, a general restaurant; something prohibited by the Zoning Ordinance in all but the most 

intense commercial areas of the city. The amendments were treated as "text amendments" in order 

to circumvent the necessity of proof required for a valid rezoning. 

The Fairview Amendments also result in illegal spot zoning. The Zoning Ordinance relegates 

general restaurants to properties having a C-3 or C-4 classification. Both 734 Fairview Street and 

all surrounding properties are zoned R-2, with the exception of the adjacent low intensity, 

professional office building on State Street. The amendments allowing a C-3 activity on R-2 property 

are grossly out of harmony with the Comprehensive Plan for Jackson, which calls for Fairview Street 

to be residential. The amendments were designed solely to accommodate one property in the entire 

city. As such, they result in illegal spot zoning and should be set aside. 

Also, the Fairview Amendments were cast as "text amendments" in order to stifle the rights 

of the surrounding homeowners to real notice as to the impact of the zoning change, and also the 

opportunity for a legitimate hearing, to which the Appellants are entitled under the provisions of the 

Zoning Ordinance and the laws of the State of Mississippi. The amendments violated every single 

provision of the Zoning Ordinance as it pertains rezonings and use permits. Further, by treating the 
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amendments as text amendments, the Simmons were excused from presenting any of the relevant 

proof necessary to obtain either a rezoning or a use permit. 

Finally, the amendments were adopted without any relevant proof of circumstances justifying 

an amendment to the City's Zoning Ordinance. The law is clear that a validly enacted Zoning 

Ordinance may only be amended in furtherance of sound land use principles designed to promote 

the welfare of the citizenry. Amendments that bestow a favor on one property owner to the 

detriment of others without requisite proof are by nature arbitrary and capricious and must be set 

aside as an invalid exercise of the City's authority to enact zoning laws. 

ARGUMENT 

I. STANDARD OF REVIEW 

In zoning matters, the standard of review applied by the appellate court is the same limited 

review applied by the circuit court. Broadacres. Inc. v. Hattiesburg, 489 So.2d 50 I, 503 (Miss. 

1986); Adams v. Mayor and Bd. Of Aldermen of City of Natchez, 964 So.2d 629 (~9)(Miss. Ct. App. 

2007). In order for the decision of a legislative body to be set aside, appellants must show that the 

action was arbitrary, capricious, discriminatory, illegal or unsupported by substantial evidence. 

McWaters v. City of Biloxi, 591, So.2d 824, 827 (Miss, 1991). Appellants acknowledge that the 

burden is on the party seeking to have the City Council's action set aside. Mathis v. City of 

Greenville, 724 So.2d 1109, 1112 (~7)(Miss.Ct.App. 1998). 

Additionally, the law in Mississippi is equally clear that a decision to grant or deny a use 

permit is an adjudicative act and the "burden is upon the applicants to prove by a preponderance of 

the evidence that they have met the elements/factors essential in obtaining the conditional use 

permit." Perez v. Garden Isle Community Ass'n, 882 So.2d 217, 220 (~7)(Miss. 2004); Barnes v. 
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Desoto County Board of Supervisors, 553 So.2d 508, 510 (Miss.1989). "Zoning issues that concern 

whether to grant or deny a request for a conditional use, or special exception, are adjudicative, as 

opposed to legislative, in nature; therefore, on appeal, the reviewing courts must determine whether 

the applicant proved by a preponderance of the evidence that all conditions required for the requested 

conditional use were satisfied." Beasley v. Neelly, 911 S02d 603,606 (1 8) (Miss.Ct.App. 2005). 

Therefore, the Court should make a two part inquiry as to whether: I) the enactment of the 

Fairview "text-amendments" was arbitrary and capricious, discriminatory, illegal or unsupported by 

substantial evidence, and also 2) whether in granting a use permit to operate a general restaurant on 

a residential street, the evidence before the City Council proved by a preponderance of the evidence 

each of the specific findings required prior to the issuance of a permit and enumerated in Sections 

1701.02-A. through 1703.08.-A of the Zoning Ordinance of Jackson, Mississippi. 

II. THE CITY COUNCIL'S DECISION AMENDING THE ZONING ORDINANCE FOR 
THE SOLE PURPOSE OF ALLOWING WILLIAM AND CAROL SIMMONS TO 
OPERATE A GENERAL RESTAURANT ON RESIDENTIAL PROPERTY ILLEGALLY 
REZONED 734 FAIRVIEW STREET FROM AN R-2 CLASSIFICATION TO A C-3 
CLASSIFICATION. 

The Baker's first assignment of error is based on the obvious. The City Council's decision 

inserting "text amendments" Section 202.17(a) and Section 602.02.03 into the Zoning Ordinance, 

for the admitted sole purpose of allowing the Simmons to operate a restaurant on their residential 

property, was a contrivance designed to excuse the Simmons from the necessity of rezoning and to 

permit a use which is restricted to property having the two most intense commercial classifications 

under the city's Ordinance, C-3, General Commercial and C-4, Central Business District. JACKSON, 

MISS., ZONING ORDINANCE §§ 702.05.01(19), 702.06.1(18) (1974 with amendments). The "text 

amendments" were created by counsel for the Simmons because no legal basis existed for a rezoning 

of 734 Fairview Street. The "text amendments" were adopted by the Council because of the 
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political, financial and social status of William J. Simmons. There was no pretense that these "text 

amendments" apply to more than one property in the entire city. In fact, a state senator was brought 

in to reassure the council that Belhaven is "one of Jackson's most stable neighborhoods, " and "you 

have unanimously passed a measure that will ensure that there won't be the proliferation of this kind 

offacility in the Belhaven area with the passage ofItem No.4 .... " (R. 73.) 

While Mississippi Code §§ 17-1-15, (Rev. 1988) 17-1-17 (Rev. 2004) and Section 1701-A 

of the Zoning Ordinance undoubtably provide authority for the City Council to amend the text of its 

ordinance when the need arises, it does not necessarily follow that the Council may use this power 

to amend for illegitimate purposes. A basic and fundamental proposition of zoning law is that 

arbitrary provisions inserted in ordinances will not hold up under the acid test of reasonableness." 

I Yokley, Zoning Law and Practice, § 3-13 (4th ed. 2000). 

Although a city has wide discretion to enact zoning ordinances, it has no 
authority to place restrictions on one property and by mere favor remove restrictions 
from another. There must be a reasonable basis for the distinction to make it valid. 
The police power must be exercised to promote the general welfare of the public at 
large and not for the interest of any private group. 

Id. at §3-21. 

Further, the comprehensi ve Zoning Ordinance for the City of Jackson is presumed to be well 

thought out and designed to be permanent. It is subject to change only to meet a genuine change in 

conditions. See Town of Florence, Miss. v. Sea Lands, Ltd., 759 So.2d 1219, 1224 ('\Ill) (Miss. 

2000), McWaters v. City ofBiloxi, 591 So.2d 824, 827 (Miss 1991). City of Clinton v. Conerly, 509 

So.2d 877, 882 (Miss. 1987)(citing W.L. Holcomb v. City of Clarksdale, 65 So.2d 281 (Miss. 

1953)). 

"In the absence of an agreement between all interested parties, an amendment to a zoning 

ordinance is not meant to be easy. Otherwise it would be a meaningless scrap of paper." Conerly, 
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509 So.2d at 885. The Supreme has clearly stated, "while this Court accords profound deference to 

actions of governing boards pertaining to their local affairs, we have nevertheless carefully 

delineated rules for them to follow before amending their duly adopted and established zoning 

ordinances. The amendment of a zoning ordinance will never be simply a matter of local politics 

as long as this Court sits." Id. At 885 (emphasis added). 

The comprehensive zoning scheme in Jackson provides for general restaurants to be located 

In areas with a C-3, General Commercial classification or a C-4, Central Business District 

classification. JACKSON, MISS., ZONING ORDINANCE §§ 702.05.01(19), 702.06.1(18) (1974 with 

amendments). In so doing, the Ordinance states the purpose of a general commercial district is "to 

provide areas for the development of retail type and personal service type commercial, community, 

and regional shopping centers of integrated design and high density development of commercial 

businesses in certain areas adjacent to major transportation arteries or thoroughfares within the City." 

Id. at Section 702.05. 12 

By contrast, 734 Fairview Street, the location of the Fairview Inn, is zoned R-2, which 

purpose is stated as follows: "It is the intent of the Ordinance that these districts be located in areas 

of the City where a protected environment suitable for moderate density residential use can be 

provided, as well as in established moderate density residential areas as a means to ensure their 

continuance." Id. at Section 602.05 (emphasis added). 

12 Also, the Zoning Ordinance allows a general restaurant to operate on property zoned C-2, Limited 
Commercial, with a use permit. Id. at Section 702.04.1(a). The purpose of the C-2, classification is to provide for 
"medium density office buildings and neighborhood type stores, services and commercial centers." ld. at Section 
702.04. Such use permit is obtained by compliance with the specific enumerated requirements of the Zoning 
Ordinance set forth in Sections 170 1.02-A through 1703.08-A, thus ensuring that any general restaurant located on 
C-2 property will be in harmony with surrounding properties and the comprehensive plan. 
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Prior to the Fairview Amendments, the zoning ordinance had no mechanism by which any type of 

restaurant could be operated on residential property. 

The Zoning Ordinance defines a General Restaurant as: 

An establishment engaged in the preparation and retail sale of food and 
beverages, including the sale of alcoholic beverages. Customers are served their 
foods, frozen deserts, or beverages by a restaurant employee at the same table 
at which said items are consumed, however, food may be prepared for carry-out 
sale to walk-in customers. A general restaurant may include live entertainment. 
Typical uses include restaurants, dance halls, discotheques, lounges, and other 
businesses that combine both a food and beverage operation with entertainment (i.e. 
dance floor or pool table). 

Id. at Section 202.143 (emphasis added). 

The Ordinance also provides for other types of less commercially intense restaurants; fast 

food restaurants, neighborhood restaurants, neighborhood shopping center restaurants, and overlay 

district restaurants, none of which may be operated on residential property. \3 

The "text amendment", inserted at Section 202. 17(a) of the Zoning Ordinance, creates a 

"new" type of restaurant which unlike all other restaurants, is allowed to locate on residential 

property with a use permit; for a "Bed and Breakfast Inn, Class B with Restaurant". The amendment 

defines a "Bed and Breakfast Inn Class B with Restaurant" in pertinent part as follows: 

A Bed and Breakfast Inn, Class B with Restaurant may engage in the preparation 
and retail sale of food and beverages including sale of alcoholic beverages. 
Customers are served their foods or beverages by a restaurant employee at the 
same table at which said items are consumed. 

(R. 158)( emphasis added). 

The language inserted as the new Section 202. 17(a) repeats verbatim the commercial activity defined 

as a general restaurant by Section 202.143 of the Zoning Ordinance. The amendment simply lacks 

13 lQ. at Sections 202.142; 202.144; 202.145; 202.145(a). 
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the examples of the what sort of establishments can operate under the above described commercial 

activity. 

That the "text amendment" inserted as Section 202.17(a) purports to create a new type of 

restaurant, identical to a general restaurant, which can only be located on one piece of residential 

property in the entire city, is objectionable enough on its own. However, the fact that the other "text 

amendment" inserted as 602.02.03 grants the "required" use permit, as of right, to the Fairview Inn 

without even the necessity of an application is really quite brazen. 

When a proper rezoning is sought, the applicant must prove by clear and convincing evidence 

either a mistake in the original zoning, or "that the character of the neighborhood has changed to 

such an extent as to justify reclassification, and there was a public need for rezoning." Madison v. 

Shanks, 793 So.2d 576, 578 (~7) (Miss. 2000), Broadacres. Inc. v. City of Hattiesburg, 489 So.2d 

501,503 (Miss. 1986), City of Jackson v. Aldridge, 487 So.2d 1345, 1346 (Miss.1986). 

Further when a proper application for use permit comes before the planning board and city 

council, the applicants must show by a preponderance of the evidence that the proposed use, in this 

case a general restaurant: a) is compatible with the character of development in the vicinity relative 

to density, bulk and intensity of structures, parking and other uses; b) will not be detrimental to the 

continued use, value or development of properties in the vicinity; c) will not adversely affect 

vehicular or pedestrian traffic in the vicinity; d)can be accommodated by existing public services; 

e) is in harmony with the Comprehensive Plan; and f) will not be hazardous, detrimental, or 

disturbing to present surrounding land uses. JACKSON, MISS., ZONING ORDINANCE § 1701.02-A 

(1974 with amendmentst Perez v. Garden Isle Community Ass'n, 882 So.2d 217, 220 (~7) (Miss. 

2004); Barnes v. Desoto County Board of Supervisors, 553 So.2d 508, 510 (Miss.1989). 
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If the Simmons could prove the elements necessary to obtain a rezoning the creative "text 

amendments" would not have been necessary. Likewise, if the Simmons could even prove the 

elements necessary to obtain a use permit under this "new use"of a Bed and Breakfast Inn, Class B 

with restaurant, the automatic use permit would have been unnecessary. Appellants cannot even 

characterize the City's actions as thinly veiled, because there was no attempt to remotely veil the 

purpose of the "text amendments". The City Council's decision was the result of an all-out effort 

to make an exception for William and Carol Simmons. (R. 133-4.) The city's actions excusing the 

Simmons from the necessity of rezoning their property as a condition precedent to operating a C-3 

activity on their property was illegal. To rename an existing C-3 activity as a "new" type of use 

available exclusively to the Fairview Inn, and then to bestow the "required" use permit automatically 

upon the Simmons, without any sort of relevant proof was nothing more than an illegal rezoning. 

The surrounding property owners were deprived of the opportunity for a full and fair hearing as 

required by the zoning ordinance on a petition for a rezoning. It relieved the Simmons of the 

necessity of showing by clear and convincing evidence a change in the character of the surrounding 

area, and a public need for another restaurant. 

In Drews v. City of Hattiesburg, 904, S02d. 138 (Miss. 2005), the Mississippi Supreme Court . 

found that where six variances were granted for property zoned B-1 professional business district 

to allow the construction of a 60,000 square foot medical office building, the proposed variances 

constituted a rezoning in fact. Id. at 142 (~12). In so holding, the court stated, "[w]hile variances 

are allowable, the question is whether Hattiesburg, because of the number and nature ofthe variances 

requested, was actually attempting something more drastic, such as rezoning, or something 

impermissible, such as spot zoning." Id. at 141 (~ 8). The court went on to state, "[S]erious 

questions arise when a variance is granted to permit a use otherwise prohibited by the ordinance .... 
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The most obvious danger is that the variance will be utilized to by-pass procedural safeguards 

required for valid amendment." Id. at 141 ('\[9). 

Finding that the proposed variances constituted a rezoning in fact, the court further stated, 

"It is clear that the City of Hattiesburg has attempted to bypass the safeguards provided by the 

rezoning process in that the need for a variance must be proven by only a preponderance of the 

evidence while the need for rezoning must be proven by clear and convincing evidence." Id. at 142 

('\[11 ). 

While the Drews case involved variances, the court showed its Willingness to look beyond 

the technical classification of the city's action to find that the impact on the property in question 

amounted to a rezoning without compliance with the law as it relates to rezonings. 

Further, in holding that the variances amounted to an illegal rezoning in the Drews case, the 

Mississippi Supreme Court stated that the city's actions impermissibly lowered the burden on the 

applicants from clear and convincing to a preponderance of the evidence. In the present case, the 

Fairview Amendments are an attempt to impermissibly lower the Simmons' burden of proof from 

the most stringent standard, clear and convincing, to the most deferential standard, arbitrary and 

capricious, while simultaneously denying the Appellants the opportunity to fully present evidence 

and confront witnesses. 

And while the Fairview Inn's "text amendments" were crafted to circumvent the high level 

of proof required for a rezoning under the Zoning Ordinance and applicable law, the lack of even 

basic relevant evidence further illustrates the "text amendments" are mere artifice. There was no 

evidence before the City Council showing that the amendments serve any purpose other than to allow 

the Fairview Inn to operate a general restaurant on residential property within a residential district. 

The City Planning Department produced no evidence to support a city-wide text amendment and 
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voiced no opinion on the city-wide text amendment. The Council made no inquiry as to the 

disposition before the Planning Board or what effect the supposed city-wide text amendment would 

have on anything other the Fairview Inn. There was only a carnival-like parade of misinformed 

people beseeching the council not to put the Fairview Inn out of business. 

The Simmons classifY their amendments as "text amendments" which by nature apply to the 

city wide zoning scheme as a whole. It is hard to imagine how a text amendment could be in 

furtherance of a city wide zoning scheme and yet not be presented to the City Council by the city's 

planners, supported by any experts, or even commented upon by those in charge of developing land 

use regulations. It is impossible to understand why counsel for the Simmons would bear the 

responsibility of giving notice for city wide text amendments. 

The Bakers' respectfully urge the Court to find that decision of the City Council in adopting 

Section 202.17(a) and Section 602.02.03 to allow a restaurant on residential property amounts to an 

illegal rezoning of the property, and therefore an invalid exercise of the City's police power as 

conferred by Miss. Code Ann. § 17-1-3 (Rev. 2006). 

III. THE CITY COUNCIL'S DECISION AMENDING THE ZONING ORDINANCE FOR 
THE SOLE PURPOSE OF ALLOWING WILLIAM AND CAROL SIMMONS TO 
OPERATE A RESTAURANT ON RESIDENTIAL PROPERTY RESULTED IN ILLEGAL 
SPOT ZONING. 

When amendments are made to a zoning ordinance, there must be substantial evidence before 

the governing body that the amendments are in harmony with the comprehensive plan. When an 

amendment is not in accordance with the comprehensive plan, it will be set aside as spot zoning. 

Jitney Jungle, Inc. v. City of Brookhaven, 311 So.2d 652, 654 (Miss.1975); McKibben v. City of 

Jackson, 193 So.2d 741,744 (Miss. 1967); Ridgewood Land Company v. Simmons, 137 So.2d 532, 
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538 (1962). 

The Mississippi Supreme Court has defined spot zoning as follows: 

There is a clear cut distinction between a validly enacted amendatory zoning 
ordinance and a 'spot zoning' ordinance. Not all amendments which change or alter 
the character of a use district fall within the category of ' spot zoning' as we generally 
understand the term. The term 'spot zoning' is ordinarily used where a zoning 
ordinance is amended reclassifYing one or more tracts or lots for a use prohibited by 
the original zoning ordinance and out of harmony therewith ..... The one constant, as 
stated by the textwriter, where zoning ordinances have been invalidated due to 'spot 
zoning' is that they were designed 'to favor' someone. 

McKibben v. City of Jackson, 193 So.2d 741, 744 (Miss. 1967) (citing I Yokley, Zoning Law and 
Practice §§ 8-1 to 8-3 (4th ed. 2000»; see also, Kuluz v. City Of D'Iberville, 890 So.2d 938, 943-4 
(~ II) (Miss.Ct.App. 2004). 

To support the ""text amendments" admittedly designed to allow only one property in the 

city to operate a C-3 restaurant on residential property without any sort of relevant proof, counsel 

for the Simmons assured the Council that the commercial activity being approved did not represent 

spot zoning, stating, " The comprehensive land use plan for this city calls for the Belhaven 

neighborhood to be R- -- to be residential. This is residential. That zoning is not changing. This 

is R2 property with a special use - with a use permit, a permanent use permit, which allows it to 

remain residential ... and therefore, there is no zoning change." (R.57-58). 

Essentially, the Simmons' contend that a zoning decision permitting heavy commercial 

activity on only one residential property will be in harmony with the Comprehensive Plan so long 

no one physically marks the map and the property technically remains listed as residential. In other 

words, as long as a legal fiction remains in place, no harm is done to the Comprehensive Plan, 

regardless of the activity permitted. 

"Constitutional uniformity and equality require that a classification be founded on real and 

not feigned differences having to do with the purposes for which the classes are formed." 1 Yokley, 
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Zoning Law and Practice §3-1 0 C 4th ed. 2000). "A restaurant is a business and as such is properly 

excluded from residential zones. It may even be prohibited in restricted office or business districts." 

rd. at § 38-11. 

Appellants note that while the general view is that special exceptions, use permits and 

variances do not result in spot zoning, See 2 Yokley Zoning Law and Practice § 13-2 C 41h ed. 2000). 

"This rule is based on the distinction that "[ s ]pot -zoning is always concerned with the validity of the 

ordinance and not ... with whether or not action has been properly taken in accordance with the 

ordinance." Glidden v. Town of Nottingham, 244 A.2d 430, 431 (N.H. 1968). Stated another way, 

use permits issued pursuant to a comprehensive plan embodied by a valid ordinance necessarily 

contemplate nonconforming uses. Instead the question is whether the applicants met the necessary 

burden of proof required by both the ordinance and applicable law. 

The present case, however, does not involve an ordinary use permit issued pursuant to both 

the city's Comprehensive Plan and a valid existing ordinance. This case involves "text amendments" 

created by a private citizen and brought before the Council at the request of Councilmembers CR. 

361.), not the Planning Department. The Planning Department officials offered nothing to support 

the amendments, nor were they asked. Council for the Simmons alone orchestrated the support, 

offering only conclusory statements about the Comprehensive Plan. The Zoning Map was not 

introduced into evidence, no experts opined on the compatibility of the amendments and no visual 

evidence of the surrounding area was presented other than a picture ofthe inn and it's leased part

time parking area. The failure of counsel for the Simmons to introduce the map or seek the 

testimony of planning officials or other experts was not an oversight, but a calculated decision. 

"[T]here appears to be no distinction made between a change in zoning classification and a 

reclassification of uses allowed in a zoning district. The latter may constitute spot zoning." 2 

36 



Yokley, Zoning Law and Practice §i3-2 n. 3 (citing Ballenger v. Door County, 388 N.W. 2d 624, 

627(Wiss. App. 1986)) (4th ed. 2000). 

In Drews v. City of Hattiesburg, 904, S02d. 138 (Miss. 2005), the Mississippi Supreme Court 

clearly showed its willingness to find illegal spot-zoning even though the city's action involved 

variances, and not a request to rezone. "[S]erious questions arise when a variance is granted to 

permit a use otherwise prohibited by the ordinance; e.g., a service station or quick-stop grocery in 

a residential district. .... The differences between B-1 and B-3 are so extreme that if the variances are 

granted, spot-zoning would occur." Id. At 141 (~9-IO). Ifa change from B-1 to B-3 is considered 

by the Mississippi Supreme Court to be an extreme change resulting in spot zoning, then surely the 

city's decision permitting C-3 activity on residential property on a fully residential street amounts 

to spot zoning. 

Counsel for the Simmons and various proponents assured the Council that this "new use" 

IS limited in scope, and does not amount to a departure from the lodging and social activities 

permitted under the Simmons' current use permit. This argument is disingenuous, and appears to 

rely on the Simmons' willingness to violate the Zoning Ordinance (R.E. 80-96, R. 67,126-7,191-

209,467-8,477 -83.) The September 22,2003 letter from the Zoning Administrator (R.2 I 2-3.) along 

with the Planning Department's amendment clarifying Section 202. I 7 of the Zoning Ordinance, 

prohibiting meals service except in the context of an organized social function, plainly shows that 

the Simmons' escalation of commercial activities was beyond the scope oftheir use permit (R. 2-6.) 

Further, the Simmons' opposition to the clarification shows that in the event the Fairview Inn's "text 

amendments" are found invalid, they wish to continue ignoring the limits of their use permit. If the 

amendments do not allow an increase in permissible commercial activities, then the vast amount of 
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time, effort and expense put forth by the Simmons in getting their amendments before the City 

Council was a completely unnecessary waste. 

Further, the contention, even repeated by Councilwoman Barret-Simon, that the amendment 

only allows 50 or fewer people per night (R. 134.) does not make it so. As shown by Appellants, 

infra at pp. 30-31, the amendment inserted at 202.17(a) embodies the identical language defining a 

general restaurant under the Zoning Ordinance. Section 202.143 Zoning Ordinance of Jackson, 

Miss. (1974 with amendments). The amendments contain no limitation on the number of people, 

the hours of operation, or the terms under which alcohol may be served. (R. 158-9.) The 

amendments permit a full scale general restaurant on residential property. Assurances made to the 

City Council that contradict the plain wording of the amendments are irrelevant and prove nothing. 

To give any weight to such incorrect assurances would be to absolve the Council members of their 

duty to actually read amendments before voting on them. 

Counsel for the Simmons also argued that a restaurant on residential property is in harmony 

with the Comprehensive Plan because 734 Fairview Street is adjacent to a professional office 

building located on State Street. (R.58-59.) Under the Zoning Ordinance, a professional office 

building may be located on property zoned C-l, the city's least intense commercial classification. 

Section 702.02 Zoning Ordinance of Jackson, Miss. (1974 with amendments). However, applying 

the Drews case, supra, a decision permitting a restaurant on the adjacent C-l property would amount 

to an extreme change resulting in spot zoning. Appellants are at a loss to understand the logic of the 

argument that permitting a C-3 activity on R-2 property is in harmony with the Comprehensive Plan 

simply because the R-2 property is adjacent to C-l property where a restaurant also is not permitted. 

Clearly, the Fairview Inn's "text amendments" were designed to favor the Simmons. After 

all, their attorney, not the Planning Department, drafted them and presented all argument in favor 
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of them. They were crafted to apply to only one property in order to appease opposition to 

commercial encroachment in residential areas. The activity permitted, regardless of its name and 

regardless.ofproponents' assertions, is a high intensity, full scale general restaurant. It is impossible 

to show that such commercial activity is compatible with low density residential use. Likewise, it 

is impossible to show that such activity is in harmony with the Comprehensive Plan, which relegates 

general restaurants to areas with a C-3 or C-4 classification. See JACKSON, MISS., ZONING 

ORDINANCE §§ 702.05.01(19), 702.06.1 (18) (1974 with amendments). Hence, the complete lack of 

any substantive proof on the matter. 

For the foregoing reasons, Appellants ask this Court to find that the Fairview Inn's "text 

amendments" resulted in illegal spot zoning, and therefore, are invalid. 

IV. THE CITY COUNCIL'S DECISION AMENDING THE ZONING ORDINANCE FOR 
THE SOLE PURPOSE OF ALLOWING WILLIAM AND CAROL SIMMONS TO 
OPERATE A RESTAURANT ON RESIDENTIAL PROPERTY VIOLATED SECTIONS 
1701.02-A THROUGH 1703.08-A OFTHE ZONING ORDINANCE, THEREBY DEPRIVING 
THE APPELLANTS OF THE OPPORTUNITY FOR A FULL AND FAIR HEARING. 

The law in Mississippi is well established that "local zoning authorities may not ignore but 

must abide by the restrictions of all applicable zoning ordinances." Noble v. Scheffler, 529 So.2d 

902,907 (Miss. 1988); Robinson v. Indianola Municipal Separate School District, 467 So.2d 911, 

917 (Miss.1985); Caver v. Jackson County Board of Supervisors, 947 So.2d 351, 354 (~ 11) 

(Miss.Ct. App. 2007). 

Mississippi's recognition of this principle is in keeping with the broadly recognized rule that 

"amendments to zoning ordinances must be adopted consistent with statutory requirements as well 

as chatter and ordinance provisions respecting notice and public hearings." I Yokley, Zoning Law 

and Practice, § 3-12 (41h ed. 2004). 
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And while the Mississippi Supreme Court has stated that not all procedural deficiencies will 

render a zoning decision invalid, where a procedural deficiency may be said to have contravened a 

citizen's due process rights, the decision will be found to be invalid. Thrash v. City of Jackson, 498 

S02d. 80 I, 808 (Miss. 1986). In Thrash, the Court stated, "Without attempting to be all inclusive, 

we consider it beyond debate that the essence of the due process rights ... is reasonable advance 

notice of the substance of the rezoning proposal together with the opportunity to be heard at all 

critical stages of the process. Id. at 808. 

In refusing to find a violation of the appellants' due process rights in the Thrash case, the 

Mississippi Supreme Court found that the appellants "were given the opportunity to present any and 

all matters they wished .... Objectors were given full and fair opportunity to present their views." Id. 

at 808. 

By contrast, the entire group of 28 homeowners objecting to the Fairview Inn's "text 

amendments" was afforded just ten minutes to present evidence and argument in opposition to the 

amendments. (R. 40-41.) Further, no opportunity was provided to confront evidence or examine 

"witnesses" who gave opinion via public comment 

The Zoning Ordinance sets forth detailed requirements for the granting of a special use 

permit. Section 1703-A provides that no use permit "shall be passed by the City Council unless and 

until the following conditions have been met." Section 1703 .02-A requires that a written application 

be filed with the Zoning Administrator. Next, Sections 1703.02.4-A throughl708-A set forth the 

items to be included in the application; the necessity of a certification from the Planning Director 

as to the proposed changes' conformity with the Comprehensive Plan; the necessity of a hearing 

before the Planning Board; the necessity of written findings by the Planning Board to be submitted 

to the City Council, and mailed to parties who appeared at the hearing; notice of a hearing before the 
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City Council; and the actual hearing before the City Council where the Council shall approve or deny 

the recommendation of the Planning Board. Further, in deciding whether to approve or deny the 

recommendation of the Planning Board, the City Council must consider the specific factors set out 

in Section 1701.02-A, and find that each was proved by a preponderance of the evidence. 

In the present case, none of the requirements for granting a use permit were followed. The 

City Council simply bestowed a use permit automatically upon the Simmons simultaneously with 

the creation of the purported "new use". The City did not even require an application to be filed. 

Appellants would also note that Section 1703.02-A expressly provides "underno circumstances shall 

an application [for a special use permit 1 filed hereunder be processed while any litigation is 

pending concerning the zoning of the subject property." 

The Mississippi Supreme Court stated in Town of Florence v. Sea Lands, Ltd. , 759 So.2d, 

1221, (Miss. 2000), "The Court has never considered acase such as this where a zoning change was 

taken up without a the filing of a petition or application. However, ... the burden of proof in support 

of the change in zoning is still required." Id. at 1224 (~12). Likewise, finding the action of a 

municipal authority taken in violation of the zoning ordinance to be unlawful, the Mississippi 

Supreme Court stated, "To be sure, the Zoning Ordinance empowers the Jackson County Zoning 

authorities to grant special exceptions from the strictures of the ordinance. That procedure requires 

not only the same advance notice and hearing requirement as is the case with the use permit 

generally but also requires that the Planning Commission make certain findings which heretofore 

have not been made. Noble v. Scheffler, supra at 907 (citations omitted). 

In this case, not only did the City Council violate every provision of the Zoning Ordinance 

regarding the issuance of use permit, it also refused to allow the Appellants a meaningful opportunity 

to present evidence in support of their opposition to a restaurant of their residential street. The ten 
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minutes afforded the entire group of people in opposition to the amendments could hardly be 

construed as an opportunity for a full and fair hearing. In Town of Prentiss v. Jefferson Davis 

County, 874 So.2d 962, (Miss. 2004), where the city allotted only ten minutes for the Petitioner to 

make its presentation of evidence and argument to the town, and the Mississippi Supreme Court 

clearly viewed this as a "refusal to allow any reasonable time to make its case" Id. at 966. 

The City's wholesale disregard for the requirements of its own Zoning Ordinance along with 

its refusal to grant a meaningful opportunity to be heard to the Appellants, and others who opposed 

a general restaurant proximate to their homes, resulted in an illegal violation of the Appellants' due 

process rights. Therefore, upon finding the City Council's decision to grant the use permit was not 

based on a preponderance of the evidence and resulted in a violation of the Appellants due process 

rights, the amendments should be set aside as illegal. 

V. THE CITY COUNCIL'S AMENDMENT OF THE ZONING ORDINANCE FOR THE 
SOLE PURPOSE OF ALLOWING WILLIAM AND CAROL SIMMONS TO OPERATE A 
RESTAURANT ON RESIDENTIAL PROPERTY WAS ARBITRARY AND CAPRICIOUS. 

Miss. Code Ann § 17-1-3 (Rev. 2006) confers upon municipalities the police power necessary 

to enact valid legislation regarding the use of land for the purpose of "promoting health, safety, 

morals, or the general welfare of the community." However, the power to adopt zoning regulations 

is not unfettered. Further, Miss. Code Ann §17-1-9 (1972) requires: 

Zoning regulations shall be made in accordance with a comprehensive plan, and 
designed to lessen congestion in the streets; to secure safety from fire, panic and 
other dangers;.... Such regulations shall be made with reasonable consideration, 
among other things, to the character of the district and its peculiar suitability for 
particular uses, and with a view toward conserving the value of buildings, and 
encouraging the most appropriate use of land throughout such municipality .... rd. 
Zoning ordinances "must be reasonable and fair in their application and must bear a 
substantial relation to the public health, safety and morals." 

See also, I Yokely, Zoning Law and Practice, §3-10 (4th ed. 2000). 
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Further, the comprehensive Zoning Ordinance for the City of Jackson is presumed to be well 

thought out and designed to be permanent. It is subject to change only to meet a genuine change in 

conditions. See Town of Florence, Miss. v. Sea Lands, Ltd., 759 So.2d 1219, 1224 (~ II) (Miss. 

2000), McWaters v. City ofBiloxi, 591 So.2d 824, 827 (Miss 1991). City of Clinton v. Conerly, 509 

So.2d 877, 882 (Miss. 1987)(citing W.L. Holcomb v. City of Clarksdale, 65 So.2d 281 (Miss. 

1953)). 

After the city has adopted a comprehensive zoning ordinance, an amendment to such an 

ordinance depends primarily upon a reevaluation of changes affecting the general welfare of the 

municipality as a whole. The Mississippi Supreme Court stated in W. L. Holcomb, Inc. v. City of 

Clarksdale, 217 Miss. 892,65 So.2d 281 (1953), that a change in zoning involving a very few 

properties would only be made where new or additional facts materially affecting the merits 

intervene since the adoption of the original regulations, and whether to permit such change depends 

on whether it is reasonably related to the public welfare. Blacklidge v. City of Gulfport, 223 So.2d 

530(Miss. 1969). "Property owners have the right to rely OIl the rule of law that the classifications 

of property will not be changed unless the change is required for the public good." 4 Yokley, Zoning 

Law and Practice § 25-1 (4th ed. 2003). "Accordingly, the legal standard for amendment ofa zoning 

plan is fairly stringent." Adams v. Mayor and Bd. of Aldermen of City of Natchez, 964 So.2d 629 

(~II )(Miss. Ct. App. 2007). 

The City Council's decision to adopt Fairview "text amendments" solely to excuse the 

Simmons from the necessity of following the law clearly amounted to an arbitrary and capricious 

action by the Council. 

This Court recently reiterated guidelines set forth by the Mississippi Supreme Court for 

determining whether an action is arbitrary and capricious, stating: 
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"Arbitrary" means fixed or done capriciously or at pleasure. An act is arbitrary when it is 
done without adequately determining principle; not done according to reason or judgment, 
but depending on the will alone,-absolute in power, tyrannical, despotic, non-rational,
implying either a lack of understanding of or a dieregard for the fundamental nature of 
things. 

"Capricious" means freakish, fickle, or arbitrary. An act is capricious when it is done 
without reason, in a whimsical manner, implying either a lack of understanding of or a 
disregard for the surrounding facts and settled controlling principles ... 

City of Petal v. Dixie Peanut Co., 2008 WL 2098031, ~ 8 (Miss. Ct. App. 2008) (mot. for reh'g 

pending) ((citing Harrison County Bd. v. Carlo Corp., 833 So.2d 582, 583 (~6)(Miss. 2002)( quoting 

McGowan v. Miss. State Oil & Gas Bd., 604 So.2d 312, 322 (Miss. 1992).). 

In deciding whether an amendment to a zoning ordinance is arbitrary and capricious, the 

court will examine the record to see if the issue was fairly debatable. If the issue was fairly 

debatable, then the action could not have been arbitrary capricious. McWaters, 591 S02d at 827. 

In determining whether the issue before the City Council was fairly debatable, the court must 

first define the issue or issues. 

To begin, the issue is not whether the Simmons and approximately 35 other people wanted 

a full service general restaurant at the Fairview Inn - clearly they did, although this support 

apparently was based in large part on unsubstantiated fears regarding the future of the inn. 

Further, the issue is not whether the Fairview Inn has been a benefit to the community, 

thereby entitling the Simmons to do whatever their ambitions dictate. There is no question that 

Fairview Inn has been a exceedingly successful Bed and Breakfast Inn without a restaurant, 

achieving the status of Most Outstanding Inn in North America. There is also no question that 

people think Carol Simmons' son-in-law is a talented chef. If these were the controlling issues, then 

land use decisions would be based on how well-liked a particular individual or entity is at any given 

moment. The expert testimony of city planners and traffic engineers would be replaced by the 
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opmIOns of interior designers and food critics, Zoning decisions would be dictated not be 

established principles, but by mob rule, 

Also, the issue is not whether the Simmons needed the amendments for their financial well

being, Amendments to a zoning ordinance in order to further the pecuniary interests of the owners 

of one piece of property are not a proper exercise of the Council's legislative authority, McKibben 

v, City of Jackson, 193 So,2d 741 (Miss, 1967), Further, any conclusion that the amendments were 

necessary to keep this historic property from being used" as a half-way house" (R, 270,) is utterly 

unsubstantiated by a single bit of proof. There were no financial statements, there was no direct 

testimony, there was no evidence whatsoever to establish a dire financial crisis or even a mild 

financial disappointment. In fact, the evidence of the lavish appointments of the inn point to the 

exact opposite conclusion, It does not necessarily follow that the Fairview Inn will be prevented 

from doing what it has done so successfully in the past if the Simmons are not allowed to continually 

expand the scope of commercial activities on their residential property, 

Contrary to the stated belief of Councilwoman Barrett-Simon, the issue before the Council 

is not whether the residential property belonging to William J, Simmons can continue to be treated 

like a private club, (R, 133-134,) There was no suggestion that the Fairview Inn has ever been 

anything other than a home and a bed and breakfast inn, Nor do Appellants think that the Honorable 

Councilwoman actually believed that Mr. Simmons' Fairview Inn is a private club, Such statements 

were made to play on certain sensibilities of those present and are further indication of the arbitrary, 

political nature of the meeting, 

Instead, the issues which must have been "fairly debatable" based on the evidence before the 

Council, is whether a restaurant on Fairview Street is necessary to promote the health, safety, morals 

or the general welfare of the entire community," in accordance with Miss, Code Ann Section 17-1-9 
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(1972), from which the necessary police power to enact zoning ordinances for the forgoing purposes 

derives. Further, was it fairly debatable based on the evidence before the Council that a restaurant 

on Fairview Street is "in accordance with the comprehensive plan? Was there evidence that a 

restaurant will lessen congestion on Fairview Street? Was there evidence ensuring the safety of the 

25 children forced to live proximate to an intense commercial activity. Was it fairly debatable that 

a restaurant on Fairview Street would make the residents of Fairview Street more secure from the 

dangers inherent in commercial activity? Was the decision to allow a restaurant on Fairview Street 

made with a view to conserving the value of the homes on Fairview Street? See Miss. Code Ann 

§ 17-1-9 (1972), JACKSON, MISS., ZONING ORDINANCE §§ 1701.02-A - 1703.08-A (1974 with 

amendments.) These were the issues which should have been the subject of the council's decision, 

instead not one bit of evidence on these issues was presented which would support the Fairview 

Amendments. 

The Planning Board heard the evidence, and voted to issue a negative recommendation. 

Although required by Section 1 506-A ofthe Zoning Ordinance, the Planning Department made no 

recommendation to the city council regarding the amendments. In fact, the Planning Department 

offered no evidence whatsoever regarding the amendments. Further, there was no evidence of the 

potential zoning impact on the city as a whole. 

The Future Land Use Map shows the property as residential; (R. 434-435). 

Twenty six children live and play within 160 feet of the Fairview Inn. (R69, 165-66.). 

Twenty eight property owners, representing sixty percent of all homeowners falling within 

160 feet of the Fairview Inn (R.169-189.) 

There was ample evidence of ongoing zoning violations. (R. 1 90-209,467-468.) 
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By contrast, there was not one single piece of substantive relevant evidence to support the 

Council's decision to adopt the amendments. There was evidence that the Fairview Inn is a 

"treasure" and has achieved many great successes. Also, the consensus was clear that William and 

Carol Simmons are delightful people, and the food they prepare is delicious. 

There was no evidence in the form of testimony or documents reflecting the number of cars 

expected per day, only a copy of a parking lot lease the Simmons were required to maintain in the 

operation of their inn. 

There was no evidence of the Fairview Inn's financial state, although simple enough to 

prepare and present. In contrast, there was evidence of the Simmons' extravagant gestures of 

generosity to the community and efforts to purchase additional real estate during the same year that 

"financial need" was alleged. 

There was no evidence of tax revenues generated or projections regarding the future 

revenues, only vague assertions that a restaurant would be good for the City's coffers. Although, 

Appellants are not certain how the amendments can generate an increase in tax revenue if the 

amendments do not represent a change in the present use of the property (R. 54-55.) 

There was no evidence of the modifications to the amendments upon which the BIA based 

its conditional endorsement, because they were never made. 

There were no reports or projections; there was no expert testimony or input from the 

planning department. There simply was no proof that a valid reason based on sound land use 

principles existed for the amendments to the zoning ordinance to permit a general restaurant on 

residential property in a residential neighborhood. The Baker's suppose that perhaps Counselors for 

the Simmons were trying to show a public need for either another place to eat, or to save this 
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wonderful private enterprise, but there simply was no proof. Instead, there was a popularity contest, 

decided by people whose property is unaffected by the amendments. 

And while Council for the Simmons was adept at trying to inflate opinion and conjeeture to 

the level of evidence, the evidence in support of the Fairview Amendments boils down to the 

following: the Simmons wanted a restaurant, and a total of 35 people, most of whom were 

misinformed, were willing to either write some type of letter or e-mail, or appear before the City 

Council, or both, to state that they thought it was a good idea. 

Substantial evidence is "more than a mere scintilla of evidence" or "something less than a 

preponderance of the evidence but more than a scintilla or glimmer. "Mississippi Dept. of Envtl. 

Ouality v. Weems, 653 So.2d 266, 280-81 (Miss.1995). It may be said that it "means such relevant 

evidence as reasonable minds might accept as adequate to support a conclusion. Substantial evidence 

means evidence which is substantial, that is, affording a substantial basis offact from 

which the fact in issue can be reasonably inferred." City of Olive Branch Bd of Aldermen v. Bunker, 

733 So. 2d 842 (Miss.Ct.App. 1988) (citing Delta CMI v. Speck, 586 So.2d 768, 773 (Miss.1991). 

Further, Section 1701.02-A of the Zoning Ordinance requires that the City Council shall 

consider certain enumerated factors prior to granting a use permit. The City Council made no 

findings whatsoever regarding their decision to adopt the Fairview Amendments (R. 158-159). 

While municipal authorities should detail their findings in making zoning decisions, where there are 

no findings, the court must look to the record for a factual basis to support the decision. Beasley v. 

Neelly, 911 So.2d 603, 607 (~14)(Miss.App. Ct. 2005). The Mississippi Supreme Court has clearly 

stated that where there is no record "showing sufficient evidence to support the findings, it is 

inevitable that reversal will follow." Faircloth v. Lyles, 592 So.2d 941, 945 (Miss. 1991). The 
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factual basis for the decision must be discernable from the record. Id. at 945, Adams v. Mayor and 

Bd. of Aldermen of the City of Natchez, 964 So.2d at (~14). 

But, where a lack of findings was viewed along with other factors, including the fact that the 

city only allotted ten minutes for the petitioner to make his case, the Mississippi Supreme Court 

stated, that the city's "".refusal to allow any reasonable time to make its case, and its decision to 

deny the County's petition without evidence or explanation proves that the Town's decision was 

arbitrary and capricious and not based upon substantial evidence." Town of Prentiss v. Jefferson 

Davis County, 874 So.2d 962, 966 (~ 13)(Miss. 2004). Likewise, the Jackson City Council permitted 

ten minutes for all parties in opposition to the Fairview Amendments to provide the Council with 

evidence and arguments before deciding to grant an automatic use permit. Appellants were denied 

any chance to examine "witnesses" who gave opinion in the form of public comment. 

In this case there simply was no substantial evidence to support the City Council's decision 

to adopt the "text amendments" allowing the Simmons to operate a restaurant on residential property 

or to show that the amendments were a proper exercise of the city's police powers. The utter lack 

of relevant proof, the refusal of the council to allow any reasonable amount oftime to be heard, the 

erroneous statements of Council member Barret-Simon regarding the issues to be considered (R. 

133-134), the Council's refusal to even view the submissions of those in opposition along with a 

complete absence of any findings regarding the Fairview Amendments clearly show that the actions 

of the City Council in adopting the amendments were arbitrary and capricious and without 

substantial evidence. 

Appellants respectfully request that the amendments be set aside as an arbitrary and 

capricious exercise of the city's police power as conferred by the State of Mississippi. 
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CONCLUSION 

The actions of the Jackson City Council adopting the Fairview Amendments in order to 

exempt William and Carol Simmons from the restrictions of the Zoning Ordinance was an improper 

exercise of the police powers conferred on the City of Jackson by the State of Mississippi. The 

amendments illegally permit an intense commercial use of residential property; something prohibited 

by the Zoning Ordinance. They amount to an illegal rezoning, in fact. Also, the Fairview 

Amendments, effectively rezoning 734 Fairview Street in an illegal manner, amount to illegal spot 

zoning, as they were specifically designed to allow Mr. and Mrs. Simmons a use of their residential 

property that is inconsistent with the City's Comprehensive Plan to the detriment of surrounding 

property owners. Further, the amendments were both intentionally crafted and adopted in a manner 

which illegally deprived the Appellants of any meaningful opportunity to be heard. Finally, the 

amendments were adopted without the relevant evidentiary basis necessary for a valid amendment 

to the Zoning Ordinance or the issuance of a valid use permit, and therefore, amount to an arbitrary 

and capricious decision by the City Council. 

For the foregoing reasons, the Bakers respectfully request that upon finding the City 

Council's decision adopting the Fairview Amendments was either arbitrary and capricious or illegal, 

or both, this Court will set aside Section 202.l7(a) and Section 602.02.03 of the Zoning Ordinance 

of Jackson, Miss. (1974 with amendments)(amendments adopted April 7, 2004.) 

In the alternative, if the Court finds the creation of the new use set forth in Section 202.l7(a) 

of the Zoning Ordinance to be both legal and founded on substantial evidence, Appellants ask the 

Court to declare invalid the automatic use permit provided by Section 602.02.03 upon a finding that 

the decision of the City Council to grant said use permit was not founded upon a preponderance of 

the evidence as required by both the Zoning Ordinance and well settled state law. 
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KATHERINE S. BAKER, (MSB 
Appellant 
729 Fairview Street 
Jackson, Mississippi 39202 
(601) 944-0904 
PROSE 

1 

CERTIFICATE OF SERVICE 

I, Daniel M. Baker, Pro Se Appellant, do hereby certifY that I have this day served via United 

States mail, a true and correct copy of the above and foregoing Brief of Daniel M. Baker and 

Katherine S. Baker, Appellants, to: 

Sarah O'Reilly-Evans, Esquire 
Pieter Teeuwissen, Esquire 
P.O. Box 17 
Jackson, Mississippi 39201 
ATTORNEYS FOR THE CITY OF JACKSON 

Crane D. Kipp, Esquire 
Wise, Carter, Child & Caraway, P.A. 
P. O. Box 651 
Jackson, MS 39205 
and 
Robert Wise, Esq. 
Sharpe & Wise, PLLC 
120 N. Congress Street, Suite 902 
Jackson, MS 39201 
ATTORNEYS FOR INTERVENORS 
WILLIAM SIMMONS AND CAROL SIMMONS 
D/B/A THE FAIRVIEW INN 

So dated this the / t; t:6--day of July, 2008. 
~, 

Mark C. Modak-Truran, Esquire 
Anita Modak-Truran, Esquire 
735 Fairview Street 
Jackson, Mississippi 39202 
APPELLANTS, PRO SE 

Honorable Judge Bobby B. Delaughter 
Hinds County Circuit Court 
P. O. Box 27 
Raymond, MS 39154 



~ 

}~1i 
l-i! 

-, 
I 

I I --' 

l 
lJ 

J 
J 
J 
J 
] 

"I 
u 

i 
LJ 

I 1 
u 

Q 

o 
u 
u 
u 
u 

. (·.1 
i ,,," 

, :. ·.".1 , ·lil 

PERTINENT AMENDMENTS TO THE ZONING ORDINANCE OF JACKSON, MISS. 

• 
• 
• 
• 

§ 202.17 (amended, not on appeal by Baker) 
§ 602.02.3 (amended, not on appeal by Baker) 
§ 202. 17(a) (new section, subject of appeal) 
§ 602.02.03 (new section, subject of appeal) 

A-I 



~ 
t] 

-I 
I LJ 

lJ 
J 
J 
lJ 
J 
J 
J 
o· . j 

o 
[} 

o 
o 
o 
u 
u 
(',I ) 
LJ 

w 

:.: . 

.. -·--------';._C-.,.,..--::;:-~-7·.;."" 

( 

REGULAR ZONING MEETING OliTHE CITY COUNCIL 
TUESDAY, APRIl;7;i~04, 2:30 P.¥, 
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ORDINANCE AMENDING THE ZONING ORDINANCE OF JACKSON, 
MISSISSIPPI, AS ADOPTED MAY '29, 1974, AND SUBSEQUENTLY 
AMENDED, AMENDING THE DEFINITION FOR A BED AND 
BREAKFAST INNS, CLASS B 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF 
JACKSON, MISSISSIPPI: 

SECTION 1. That Section 202.17. is hereby amended to read as follows: 

202.17 Bed and Breakfast Inn CI ... B: An owner-occupied dwelling, which is 
the primary residence of the owner and where a portion of the dwelling is-available 
for short-term lodging and where receptions and other similar -private functions 
may be held. Meals may only be selVed to lodgers, and.guests of receptions and 
other'private functions. For purposes of this definition a ptivate function" means a 
pre-planned. organized social event for which one host or hostess is responsible. it 
has defined beginning and ending times and is B celebration of B specific event such 
as a wedding, high school or college graduation, corporate event or a reception 
honoring a special person. 

SECTION '2. This Ordinance shall be in force and effective thirty (30) days after its 
passage. 

Council Member Barrett-Simon moved adoptionj Council Member Dagner-Cook 
seconded. 

Yeas- Allen, Barrett-Simon, Brown, Dagncr-Cook, Blld McLemore... 
Nays-None. 
Absent - Crisler, and Stokes. 

************** 

ORDINANCE AMENDING THE ZONING ORDINANCE O)!, JACKSON, 
MISSISSIPPI, AS ADOPTED MAY 29, 1974, AND SUBSEQUENTLY 
AMENDED, RE'DEF'INING WHERE BED AND BREAKI'AST INNS 
CLASS A AND B MAY BELOCATED. 

BE IT ORDAINED BY THE CITY COUNCIL' OF THE CITY OF JACKSON, 
MISSISSIPPI: 

SECTION 1. Th.t Section 602.02.3 is hereby amended to read .s 
follows: 

602.02.3 Uses Which M.y be Permitted As Use Permits: 

The following uses are permitted provided they are esta~lished in accordance with the 
procedures and provisions of this Ordinance: 

'.', ,:,." I :~.!~I~., t-·_-It!~ ~ lL~d •. __ 

3. Bed and Bre~ast Inn Class A and B·: . 
::, ';. ,""r.~;r 'il. "! .. " .. -

a. Applicant shall submit to the Zoning Division proof of one of the following: 

I. 

2. 
S.truc~[e is lis~ed. ~n ~h~ National, Reg~ster ef.His,~oJ::i.c ?laces, .or 

Structure is designated as a Jackson Landmark by the .lackson Historic 
Preservation Commission, andior a Mississippi Landmark by the 
Department of Afchives and History; or 

3. Structure is deemed eligible for designation as a Jackson Landmark by 
the Jackson Historic Preservation Commission or as a Mississippi 
Landmark by the Mississippi Department of Archives and History and 
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is' granted dcsignatioll within one year from the date of ¢ligibility 
determination . . ' . .... . ."., 

b. Adequate parking shall be 'provided. Off-site parking must be within a 
reasonable walking distance ofthe bed and breakfast) and proof of such 
parking (lease agreement, etc;) must be provided annually to the Zoning 
Division an~ whenever ~he.contractual rights af.1he bed and breakfast inn 
owner in such off-site parking faR~li~te.s are modif!e~ in any way. 

c, All eXler!or lig4ting.sn!lH.bt:A~~~.c:t~~ away fr~m a4j~nt residential property. 

d. Signage shall comply,with the City of Jackson Sign Ordinance .. 
~: ; . 

SECTION 2: This Ordiponceshall, qe)n force and effect thirty qO) days"fter its 
passage. ,'"... 

Council Member Barrett-Simon moved adoption; Council Member Allen seconded.. 
c~ • 

Yeas - Allen, BarrettRSimon, Brown, DagnerMCoo~ and Mclemore. 
Nays-None. 
Absent - Crisler, and Sto~es. 

it .... • W'W it W W'W .. W .. 

FIFTH ,PROPOSED TEXT CHANGE ,TO THE CITY OF JACKSON ZONING 
ORDINANCE. The following ,persons spoke in oppositioJ;l,to~ the·change:. Anita,.Modak. 
Truran, Mark MO.dak-Truran"Dan: B~~r.,·!!~~tber.W,~gn.~r:,·~alid. V~i.ig~,al~ McRa~'" . 

The following persons spoke in supp~rt of the cb.nge:Roge~,C,!;"", 'Joe Haines, Don 
Ketner, Dorothy Triplett, Wanda Wilson, Rose Snow, Sidney Alexander, .Dr. Richard 
Freis, Mike Farrow, JoAnn Morris, Pat We~r, Dr .. Carl Reddix, .Toni Turner, Kathryn 
McRaney, Chris Klotz, Sheila D'vi~ Cynthia Ayers Elliott, Jim Kopernak, Shirley 
Vanderpool, Senator John Horhn, and Attorneys Robert ,Wise and' Crane Kip. 

ORDINANCE AMENDll'!G., 'J;H!i!"ZONIJIly. ;q~ll'!AN.9E O¥JACKSON, 
MISSISSIPPI, AS 'ADOPTED",l)1A,Y, 29" 1974,. AND SlJIlSJj:QUEN'l:'LY 
AMENDED, CREA~G A).I!.)i:D, ANYB!§~l\,§,t Jl~)'ICLASS'oB 
RESTAURANT DEFfNlTION AND. ,ALLO'YI!'!G" ,A,,!1E1?, AND 
BREAKFAST INN WITH RESTAURANT TO BE LOCATED IN A ReI 
SINGLE·FAMIL Y RESIDENTIAL DISTRICT. 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF JACKSON, 
MISSISSIPPI: 

SECTION 1. That Section 202.17 is hereby amended to read as follows: 
Section 202..17(0.) .Bed and Bi'e~ast Iilll"\YittiReshlijiaril!~ : 'i ··,';'\):I:·! W' " :1;"l!(I~"'''ll;.·I,:"' " 

." .,. "~'"I "., .. ,< .. ~ .,". ,·~t,.",~", .. "', 

An ownerwoccupied dwelling} which is the primary residence of the owner and where a 
portion of the dwelling is aYailable for short·term lodging and where receptions or other 
simflar private functions may be beld.·:.Meals may be served to lodgers, guests of receptions. 
Rnd other private functions and,the general pt.lblic,as follows:· A Bed and Br.eakfast Inn} 
Class B with Restaurant may engage in the preparation and retail sale of food and 
beverages including sare of alcoholic beverages. Customers are served their foods} or 
beverages by a restaurant employee at the same table at which said items are consumed. 
Advertising on local bil1boards is prohibited. This prohibition will not preclude, however} 
mailings or advertisements in newspapers and in national, regional, state or local travel 
and tourism periodicals. (See Section ~02RO.3-3.) 
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REGULAR ZONING MEETING OF THE CITY COUNCIL 172 
TUESDAY, APRrL7, ib04, 2.:30 P.M .. 

SECTION 2: That Section 602.02.3 Uses Which Mav Be Pemlitted As Use Permits is 
changed to read as follows; 

602.02.03 Uses Which May be Permitted As Use Permits: 

The following uses are permitted provided they are established ~n accordance with the 
procedures and provisions of this Ordinance: 

Bed and Breakfast Inn Class A.. and B: The following .uses are permitted provided they arc 
established in accordance with the procedures Bnd provisions of this Ordinance: 

'3. Bed and Breakfast Inn Class A and B: 

4. Class B Bed ,and Breakfru.t Ion with Restaurant. It is expressly underslood 
that a separate Use Permit is required to operate a restaurant in 8. Class B Bed and Breakfast Inn. 
Any existing Class B Bed and, Breakfast Inns who determine that they wish to operate a 
restaurant in conjunction with their Class B Bed and Breakfast Inn is pelmitted to do so by right 
subject to receipt of a statement indicating this election. 

SECTION 3: This Ordinance shan be in force and effect thirty (30) d.ys after its 
passage. 

President McLemore, presiding,' ·recognized City· Attornay Terry Wanace who 
suggested the need for an Executive Session to discuss potential litigation. Council Member 
Allen, ~moved seconded by Council Member Dagner':Cook, that Council go into a closed 
session to determine whether the Council should go into Executive Session, an'd the motion 
prevailed-by the following vote: 

Yeas- Allen, Barrett·:Simon, Oagner~Cook, and McLemore. 
Nays- None. 
Absent - Brown, Crisler, and Stokes 

The meeting was closed, and after cll.sCussion sblelf on the need for an Executive Session, 
and the Council being advised by City Attorriey Terry Wanace, Council Member Dagner
Cook, seconded by Council Member Barrett~Simon, moved that the Council go into Executive 
Session; and the motion prevf!.i1ed· by the following vote: 

Yeas - Allen, Barrett-Simon, Dagner-Cook, and McLemore. 
Nays-None. 
Absent - Brown, Crisler, and Stokes. 

--:r-----------
" An announcement was made to the public that the Council voted to go into Executive 

Session 10 discuss ORDINANCE AMENDING THE ZONING ORDINANCE OF 
JACKSON; < MISSISSIPPI; .. AS ADOPTED . MAY 29j'·1974;,·AND·"SUBSEQUENTLY 
AMENDEDI' CREATING 'A' BEDiAND ·BREAKFAST INN;·CLASS~,B'·RESTAURANT··' 
DEFINITION AND ALLOWING A BED AND BREAKFAST INN'WITH RESTAURANT 
TO BE LOCATED IN A R'I SINGLE-FAMILY RESIDENTIAL DISTRICT. 
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REGULARZONINGMEETINGOFTHE CITY COUNCIL 173 
, TUESDAV;APRIL1; 2004, 2:30 P.M. 

Council"Member Barrett~Simoli_·;"secorideii" . .by·Coui:i~ii-,Member Brown. moved that 
the Council come out of Executive Session. The 'motion prevaiif:t:i by the following vote: 

Yeas - Allen, Barrett·Simon. Brown, Dagner-Cook, and McLemore. 
Nays-None. 
Absent - Crisler and Stokes. r' . "" 

•• j 

At 6:00 P.M., the Council came out of .the Executive Session. An announcement was 
made that the Council voted to come 'out·· of ·Executive Session and that no official action 
transpired. President McLemore announced in open session the business that had transpired. 
No action was taken during the Executive Session. 

*******-***-**** 

Therefore President Mcl:semore put forth the following Ordinance: 
,. ,. , I,. 

:' ORDINANCE AMENDING'THEZONING ORDINANCE ,OF JACKSON, 
, MIsSISSIPPI;' ASADOPTEb!1MAY' 29,"'1974; AND1 SUBSEQUENTLY 

AMENDED;" CREATINGc"A" BED' AND·, BREAKFAST; INN CLASS B 
RESTAURANT'" DEiiINITION':~'ANIi H(ALLOWING'" AU, BED AND 
BREAKFAST INN'WItH'imSTAtIRANT' TO:BE LOCATED IN A R-l 
SINGLE-l'AMILYRESIDENTIAL DISTRICT. 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF JACKSON, 
MISSISSIPPI: 

SECTION 1. That Section 202.17 is hereby amended to read as follows: 

Section 202.17(a) Bed and Breakfast Inn with Restaurant: 

An owner-occupied dwellhig,-'whicb ;is--the prfffi~ry residence-of the- owner and where _B : 

portion or the dwelling is' available~fot sbOl:t~term l(jdging: s:-nd·where;receptions ·or other 
similar priVate flinctionS"'may 'be held.. ;'MeaJ.8:may be'servea·to'lodgers;'gliests of receptions ,. 
Bnd' otber"private,_functionFJiild_ ttie'ge~erai public aSl-fQllows::.a-Ai-Bed':and -Breakfast Inn~ . 
Class B·~ith"·~estatirant"may· engage~ in .1b,e-· preparation-;;and- re_tailtsale-:of-··food, and 
beverages incl~ding sale or-alcoholic·"beverages.,a Customers ..... re-' served their,-roods,- or; 
beverages by -a restauranf employee at the 'same table at -which said 'items· are consumed.·' 
Advertising_on local billboards is prohibited. This prohibition will not preclude, however, 
mailings or advertisements in newspapers and in national, regional, state or local travel 
and tourism periodicals. (See Section 602.02.3) 

SECTION 2: That Section 602.02.3 Uses Which May Be Permitted As Use Permits is 
changed to read as follows: 

! '. ,_:r1;:~l ;;~\ ·:.{.i._~'7C.~.4t"l.!.".<.,tlMl.~;-? 

602.02.03 Uses Which May be Permitted As UsfPermits: , .. L, ,. 

The following uses are permitted provided they are estabJished in accordance with the 
procedures and provisions of this Ordinance: 

Bed and Breakfast Inn Class A and B: The following uses are permitted provided they Rre 
-established in a~c.ordance,~,ith .t~I},p'T,!.ce~ux~~ Rt:ld p.rl?yisi~ns olt~i~.q~~iinance: 

3. Bed and Breakfast Inn Class A and B: 
. 'i'·; . , .. -_ -,: -. . -: _ . -- : ~ -. -' , .'. 

4. Class B Bed and Breakfast Inri';with Restaurant. It is expressly understood 
that _a sep~~te Use Pe~,~'tJs;_~e~~lre~ft(rd~~~~~~:aj~~~~~rw.t~ !i~·:·~-¢Jass :~'~~_d,~? ~re.akfast Inn. 
Any eXlstmg Class B Bed ~nd Br~a~asLI~~ ~H~ d~~.erImne that iliey wlsh to opeqlte a 
restaurant in conjunction with their Class B 'BtM and Breakfast Inn is ·permitted to do so by tight 
subject to receipt ofa statement indicating this:election. 
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REGULAR ZONING MEEJING,.91' THE CITY c;OUNCIL 174 
. TUESDAY, APIlIL 7, 200,4,.2:30 l".~." 

SECTION 3: This Ordinance. shall be in force and effect thirty'(30) days after its 
passage. 

Council Member Barrett-Simon moved to amend the Ordinance seconded by Council 
Member Dagner-Cook to include a requirement that a Bed & Breakfast Inns with .Restllurant 
clear site plan. The motion prevailed by the following vote: 

Y cas - Allen, "Barrett-Simoni Brown, Dagner-Cook, and McLemore. 
Nays -None. 
Absent - Crisler and Stokes. 

Therefore President McLemore put forth the following Ordinance as amended: 

ORDINANCE AMENDING THE WNING ORDINANCE OF JACKSON, 
MISSISSIPPl;-AS ADOPTED .MAY29,'1974, AND SUBSEQUENTLY 
AMENDED, CREATING' A"BED AND BREAKFAST INN CLASS B 
RESTAURA'NT "DEFINITION AND· ALLOWING" A BED AND 
BREAKFAST'INNWITH RESTAURANT TO BE LOCATED IN A R-l 
SINGLE-FAMILY RESIDENTIAL DISTRICT. 

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF JACKSON, 
MISSISSIPPI: 

SECTION 1. That Section202.17 is hereby amended to read as follows: 

Section:202.17(a) Bed and Breakfast Inn with Restaurant: 

An owner-occupied _dwelling, which is the primary residence of the OWner and where n 
portion-of the dwelling is available for short-term"lodging and where.. receptions or other 
similar private functions may be held.· Meals may be served to lodgers l guests of.re'ceptions 
and other private runelions andthe·general public as follows: ABed and Breakfast Inn, 
Class B with Restaurant may engage in th~ 'preparation and retail- sale ,of food and 
beverages including sale of alcoholic. beverages. Customers are- served their foods, or 
beverages by a restaurant employee at the same table at -which said items are consumed. 
Advertising on local billboards is prohibited. This prohibition will not preclude, howeverl 

mailings or advertisements in newspaperS and in national l regional, state or-local travel 
and tourism periodicals. (See Sec.tion 602·03-3.) 

SECTION 2: That Section 602.02.3 Uses Which May Be Permitted As Use Permits is 
changed to rend as follows: 

602.02.03 Uses Which May be Permitted As Use Permits: 

The followlng uses nl'c permitted provided they are established in accordance with the 
procedures and provisions of this Ordinance: 

'Bed and Breakfast Inn Class A and B~,The following uses are "permitted pt:"Dvided .. they are 
established in accordance with the procedures·and provisions of- this_:Ordinance: .• 

3. ,Bed and Breakfast Inn Class A and B: 

4. Class B Bed and Breakfast Inn with Restaurant. It is expressly underslood 
that a separate Use Pennit is required to operate-a restaurant.in a Class B Bed .and Breakfast Inn. 
AllY existing Class B Bed an~, B.re~~~t~~~s._ Ylh~,,4~t.~rmJll~ )h~tJhex Wish to operate a 
restaurant in conjunctiqn wiU!,their Class B· Bed and Breakfast Ion 'is permitted to do so by right 
subject to receipt of a statenlent in~~c~~i;igj~.is ·~~~~tfon to include a requi~em~nt that a Bed & 
Breakfast Inns with Restaurant clear sit~fplan-r~view froD;l ,City .Staff. 

SECTION 3: This Ordinance shall-,be in force and effect thirty (30) days after its 
passage. 

158 



J :.j! 

~I 

LJ 

J 
J 
J 
J 
J 
J 
J 

I 
U 

) 
~~I· 
u 

[-I 

tJ 

[] 

lJ 
lJ 
[] 

lJ 
lJ) 
;"j u 

REGULAR ZONING MEETING OF THE CITY COUNCIL 175 
TUESDAY, APRIL7, 2004,2:30 P.M. 

Council Member Barrett-Simon moved adoption; Council Member Dagner-Cook 
seconded. 

Yeas - Allen, Barrett-Simon, Brown, Dagner.Cook, and McLemore 
Nays-None. 
Absent - Crisler and Stokes. 

*******"**** ... ".. 

There being no further business to come before the City Council, it was unanimously 
voted to adjourn until the next regular meeting to be held at 1 0:00 A.M .. on Tuesday, April 13, 
2004, and at 6:15 P.M., he Council stood adjourned. 

ATTEST: APPROVED: 

01t*,".:J. tI#u&AJ 
CITY LERK : .... :%vj'=1'£..' '.wI' 

********** •• *** 

j, 
·r· 

···'!'.-!W· 
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EXCERPTS FROM 

JACKSON, MISS., ZONING ORDINANCE (1974 WITH AMENDMENTS) 

A-2 
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202.15 Bar (See also Nightclub): An establishment serving alcoholic beverages in which the 
principal business is the sale of such beverages at retail for consumption on the premises. This 
includes establishments with three (3) or more pool tables where alcoholic beverages are served. 

202.16 Bed and Breakfast Inn Class A: An owner-occupied dwelling, which is the primary 
residence of the owner and where a portion ofthe dwelling is available for short-term lodging and 
only lodgers are served meals. 

202.17 Bed and Breakfast Inn Class B: An owner-occupied dwelling which is the primary 
resideilc'totUieowner and where a portion of the dwelling is available for short-term lodging and 
where receptions or other social gatherings may be held. Meals may only be served to lodgers 
or guests of receptions and other social gatherin~s'-

202.18 Bedroom: Any room used principally for sleeping purposes, provided that no room 
having less than eighty (80) square feet of floor area shall be considered a bedroom. 

202.19 Boarding House (Also see Rooming House): Anybuilding, or part thereof, containing two 
(2) or more guest rooms, otherthanahotel,motel, or bed and breakfast establishment, that is kept 
as, used as, maintained as, advertised as, or held out to be a place where, for any type of 
compensation, sleeping accommodations are furnished for periods of one (1) week or more. A 
Boarding House may provide meals. 

202:19(a) Body Piercing Business: AIty business which predominantly specializes in the piercing 
of body parts and the retail sale of body jewelry. 

202.20 Borrow Pit: A place or premises where dirt, soil, sand, gravel, or other material is 
removed by excavation. . 

202.21 Buffer Area: A landscaped area so planned and which acts as a separation area between 
two (2) or more uses or structures which are not compatible due to design, function, use, or 
operation. 

202.22 Buildable Area: That portion oia lot remaining after required yards havebeen provided. 

202.23 Building (See Principal Building): 

202.24 Building Height: The vertical distance measured from the base point of measureIl:l_el,l.t to 
the highest point of the parapet or coping of a flat roof, or the deck line of a mansard roof, or one
half the distance between the eave and the ridge line of the highest gable of a pitch or hip roof. 
When the building is within flfty (50) feet of a street right -or-way, base point of measurement shall 
be defined as the average elevation of the street crown on that section of street occurring between 
the end lines of the building when projected perpendicular to the street right-of-way. When the 
building is more than fifty (50) feet from a street right-of-way, base point shall be defmed as the 
average elevation of grade or paving surrounding the building. (See illustrations, page 24) 
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202.25 Building Official: The administrative official responsible for enforcement of the City 
Building Codes and issuance of building permits . 

202.26 Car Wash: An area of land and/or a structure with machine or hand-operated facilities 
used principally for the cleaning, washing, polishing, or waxing of motor vehicles. 

202.26Ca) Catering Service: An establishment which is housed in an eXisting structure, that serves 
and supplies food to be consumed off premises, all in accordance with County Health Department 
standards. 

202.27 Cemetery: Dedicated open space land used or intended to be used for the burial of the 
dead; this inCludes columbariums, crematories, mausoleums, and mortuaries when operated in 
conjunction with and within the boundaries of such cemetery. 

202.28 Central Business District: The area generally described as being that portion of the City 
ofJackson bounded on the eastby Jefferson Street between George Street and South Street; on the 
south by South Street between Jefferson Street and South State Street, South State Street between 
South Street and Silas Brown Street, Silas Brown Street between South State Streetand South West 
Street, South West Street between Silas Brown Street and South Street, and South Street between 
South West Street and the 111inois Central Railroad; on the west by the illinois Central Rallroad 
between South Street and J'ascagoula Street, Pascagoula Street between the Dlinois Central 
Railroad and Gallatin Street, Gallatin Street between Pascagoula Street and Amite Street, Amite 
Street between Gallatin Street and the Dlinois Central Railroad, and the illinois Central Railroad 
between Amite Street and a westerly extension of Hamilton Street; and on the north by Hamilton 
Street and a westerly extension thereof between the Dlinois Central Railroad and Bloom Street, 
Bloom Street between Hamilton Street and Oakley Street, Oakley Street between Bloom Street and 
High Street, High Streetbetween Oakley Street and George Street, and George Street betweell 
High Street and Jefferson Street. 

202.29 Child Care CenterfResidential: An occupied residence in which shelter and personal care 
areregularly provided for six (6) to ten (10) children who are not related within the third degree 
computed according to the civll law to the operator and who are under the age of twelve (12) years 
and receive care for at least four (4) but less than twenty-four (24) hours of the twenty-four (24) 
hour day. . 

202.30 Child Care Center/Commercial: A facility (not a residence) in which shelter and personal 
care are regularly provided for six (6) or more children who are not related within the third degree 
computed according to civil law to the operator and who are under the age of twelve (12) years 
and receive care for at least four (4) but less than twenty-four (24) hours of the twenty-four (24) 
hour day. 

202.31 Church: A facility regularly used to hold religious services, meetings, and similar 
activities. The term "church" shall not carry a secular connotation and shall include buildings in 
which the religious services ofany denomination are held. The term "church" does not apply to 
detached accessory uses or church related uses, such as schools, residences, coffee houses, day 
care centers, bingo parlors, and fellowship halls. 
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202,32 City Council: The seven (7) elected members of the City Council of the City of Jackson. 

202.33 City Planning Board: The duly constituted Jackson City Planning Board herewith cited 
as being the Advisory Committee to the City Council on zoning matters. 

202.34 Clinic: A facility for diagnosis and treatment of medical, chiropractic, dental or 
psychological out-patients, provided that patients are not kept overnight, and which may be used 
by one (1) or a group of such practitioners. 

202.35 Club. Country: A private facility providing recreational and related services to members 
and their guests only, characterized by substantial land and improvements committed to such 
facilities as golf courses, tennis courts, swimming pools, clubhouses, and the like. 

202.36 Club, Private: A facility not open to the general public, providing recreational or food 
and beverage services to members and their guests only. 

202.36(a) Co-Location: The practice of placing communication attachments to any existing 
tower, building or structure that currently accommodates other communication attachments. 

202.36(b) Communication Attachment: Any and all devices intended for transmitting and 
receiving telephone, television, radio or similar communication, but shall exclude attachments 
used for Studio to Transmitter Links (STLs). 

202.37 COmmercial Communication Tower: A freestanding structure that is intended for 
transmitting or receiving television, radio, telephone, or similar communications, excluding STL' s 
(Studio to Transmitter Link) transmitting devices which have the following characteristics: (a) line 
of sight transmission,(b)a height no greater than the minimum height above a treeJine for a 
transmission to a taller tower, (c) transmission that is limited to radio or television broadcast 
purposes, and (d) the STL is located onproperty zoned commercial, Industrial, Special Use, 
Technical Industrial Park (TIP) Districts or Planned Unit Development (PUD), and excluding 
attachments, whlch are separately regulated by 1l04.B of this Zoning Ordinance. 

202.38 Comprehensive Plan and Planning Process: The officially adopted plan and 
comprehensive planning process that contains the elements that provide long range development 
policies 'for the City of Jackson and the area subject to urbanization in and around Jackson, 
Mississippi. 

202.39 Convenience Type Grocery Store: A store of not more than 3,000 square feet of retail 
sales area, not connting storage, which deals in grocery items of a convenience nature. Also, 
commonly referred to as a "drive-in" grocery store with self-service gasoline pumps and may 
include an automated drive-through car wash. 

202.40 Convalescent Home (Rest Home or Nursing Home): A licensed facility where persons 
are housed and furnished with meals and full-time nursing services for a fee. 
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202.135 Public Utility Facilities: Electric substations, distribution facilities, pumps, lift stations, 
power generating plants, telephone exchanges, sewage treatment plants ,wells, storage tanks and 
related installations which are necessary to the provision of utility service. 

202.136 Rear Yard (See Yard, Rear): 

202.137 Recreational Vehicle (Ry): See "Transient Trailer" or "Travel Trailer" 

202.138 Recycling Center: A facility that is nbt a junkyard and in which recoverable resources, 
such as newspapers, plastic, glassware, and metal cans are collected, stored, flattened, crushed, 
or bundled, essentially by hand. The term "recycling" as used herein shall not include the 
speculative accumulation of materials in anticipation of recycling opportunities and shall not 
include the recovery of materials unless the materials recovered have a commercial value. 

202.139 Recycling Collection Point: An incidental use that serves as a neighborhood drop-off 
point for temporary storage of recoverable resources. No processing of such items is allowed. 
This facility generally is located in a shopping center parking lot orin otherpublic/quasi-public 
areas, such as at churches and schools. 

202.140 Recycling Plant: A facility that is not a junkyard and in which recoverable resources, 
such asnewspapers,magazines, books, and other paper products; glass; metal cans; and other 
products ,are recycled, reprocessed, and treated to return such products to a condition in which 
they may again be used. 

202.141 Residential Care Facility: A facility of four (4) or more persons for the provision of 
residential, soCial, and personal care for children, the aged, and special categories of persons with 
some limits on ability for self care, but where medical care is not a major element. 

202.142 Restaurant, Fast Food: An establishment whose principle business is the sale offoods, 
frozen dess~rts, or beverages in edible containers or in' paper, plastic, or other disposable 
containers for consumption either on or off the premises. The foods, frozen desserts, orbeverages 
may be served directly to the customer in the restaurant building or in'a motor vehicle either' by 
a carhop or by other means which eliminate the need for the customer to exit the motor vehicle. 

.•. 202.143~.Restaurant. General: An establishment engaged in the preparation and retail sale of 
',..<)'.~~~"' ......... - -"-""" - ---" --, 

rood and beverages, including sale of alcoholic beverages. Customers are served their foods, 
frozen desserts, or beverages by a restaurant employee at the same table or counter at which said 
items are consumed, however, food may be prepared for carry-out sale to walk~in customers. A 
general restaurant may include live entertainment. Typical uses include restaurants, dance halls, 
discotheques,lounges, and other businesses that c.ombine both a food and beverage operation with 
entertainment (Le. dance floor or pool table). 

17 
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202.144 Restaurant. Nei~hborhood: An establishment engaged in the preparation and retail sale 
of food and beverages, including alcoholic beverages containing not more than four percent (4 %) 
alcohol by weight. Customers are served their foods ,frozen desserts, or beverages by a restaurant 
employee at the same table or counter at which said items are consumed, however, food may be 
prepared for carry-out sale to walk-in customers. Typical uses include restaurants, delicatessens, 
donut and coffee shops, and other establishments that sell food but do not provide entertainment 
in any form. 

202.145 Restaurant. Neighborhood Shopping Center: An establishment which is part of a 
neighborhoocisl1opping center and is engaged in the preparation and retail sale of food and 
beverages, including alcoholic beverages. Customers are served their foods, frozen desserts, or 
beverages bya restaurant employee at the same table Dr counter at which said items are consumed, 
however, food maybe prepared for carry-out sale to walk-in customers. Typical uses include 
restaurants, delicatessens, donut and coffee shops, cafeteria-type operations and other 
establishments that sell food. 

202. 145(a) Restaurant. Overlay District: An establishment located in an adopted overlay district, 
which.is housed in an existing structure, engaged in the preparation and retail sale of food and 
beverages, including sale of alcoholic beverages. Customers are served their foods, beverages, 
and desserts bya restaurant employee ilt the same table or counter at which said items are 
consumed; however, food maybe prepared for carry-out sale to walk-in customers. Drive through 
service is prohibited. Typical uses include restaurants, delicatessens, donut and coffee shops,and 
other establishments that sell food. Live entertaimnent, on a limited basis, may be performed 
solely within the building; however,dance halls, discotheques, and pool halls are specifically 
prohibited .. 

202.146 Rooming House (See Boarding House): Meals may not be provided. 

202.147 Satellite Dish Antenna: A device incorporating a reflective surface of any configuration. 
Such device shan be used to transmit and/or receive radio or electromagnetic waves between 
terrestrially arid/or orbitally based transmitters. This definition is meant to include but not be 
limited to what are comrnohly referred to as satellite earth stations, TVROs (television reception 
ohly satellite ·dish antennas), and satellite microwave antennas. 

202.148 School: A facility, whether public or private, that provides a curriculum of elementary, 
secondary, and post secondary academic instruction, including kindergartens, day care centers, 
elementary schools, junior high schools, high schools, and accredited two and four-year .. degree 
granting institutions of higher learning. For purposes of this Ordinance, the fertn "school" shall 
include accessory 'student athletic facilities when located on the same or adjacent parcels. The 
term "school" shall not include business, trade or vocational schools or beauty colleges. 

202.149 Screening: This term refers to landscaping and/or architectural barriers which block 
vision. 
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202.150 Secondhand Store: An establishment primarily engaged in the sale or receipt of used or 
previously owned tangible personal property, except motor vehicles, books, rare coins and 
antiques. 

202.151 Service Station (See Also Garage, Mechanical): Any building, structure, or land used 
primarily for the dispensing, sale, or offering for sale at retail of any automotive fuels, oils, 
accessories, or other sundry items normally sold at service stations for the traveling public, but 
not including major repair 'Work such as motor overhaul, body and fender repairs, or spray 
painting. 

202.152 Setback: The minimum horizontal distance between the lot or property line and the 
nearest front, side or rear line of the building as measured to the outside face at the enclosing wall 
or in structures lacking walls (as in the caSe of a caiport) to the face of the supporting columns and 
bearns. Setback does not.include roof overhangs, except that they shall not encroach on more than 
fifty percent (50 %) of the required setback. (See illustration, Page 25) . 

202.153 Short-Term Lodging: Lodging in which guests may stay no more than fourteen (14) 
consecutive-nights and may stay no more than twelve (12) stays per year. 

202.154 Side Yard (See Yard. Side): 

202.155 Single Room Occupancy Hotel (SRO): An establishment occupied by more than six (6) 
persons, where, for compensation, private furnished rooms are offered for either long or short 
periods of time and where'residentsmayshare common kitchen andlor bath facilities. A resident 
manager shall be required. 

202.156 Site Plan: A planprepared to scale showing accurately and with complete dimensions, 
the boundaries of a site and the location of all buildings, structures, uses,and -principal site 
development features, including topography and infrastructure, proposed for a specific parcel of 
land. 

202.157 Site Plan Review Committee: That Committee appointed by the City Council, which 
shall have the duty to review certain site plans, all as hereinafter provided for in this Ordinance. 

202.158 Slope (See Grade): 

202.159 Special Excea>tion: A non-retail use which is not permitted in the Zoning District_~1;tere 
the property is located under the provisions of this Ordinance but which in the specific case would, 
in the judgment of the Zoning Hearing Committee, Planning Board, or City Council, promote the 
public health, safety, morals, or the generaI'welfare of the community and the granting of which 
would not adversely affect adjacent properties. A permit granted as a Special Exception will not 
change the general zoning of the property; will not permit off-street parking within the required 
front yard setback; nor allow any change in integrity and appearance of the property or the 
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202.175 UsePermit: A use which is not pennitted by right but which is allowed in certain zoning 
distrlcts,iis'ful.lly subject to conditions, and with the approval of a site plan, as regulated by the 
provisions of this Ordinance. 

202.176 Variance: A variance is a relaxation of the terms of the Zoning Ordinance where such 
variance will not be contrary to the public interest and where, owing to conditions peculiar to the 
property, a literal enforcement of the Ordinance would result in unnecessary, undue hardship. As 
used in this Ordinance, a variance is authorized only for height, area and size of structure, or size 
of yards, separation of uses, open spaces, and off-street parking spaces; establishment or 
expansion of a use .notpermitted shall not be allowed by variance. 

202.177 Vehicular Use Area: That area of development subject to vehicular traffic, which is 
required to bea hard surface, all weather area, including access ways, loading and service areas, 
areas used for the parking, storage or display of vehicles, boats, or portable construction 
equipment, and all land which vehicles cross over as a function of primary use. 

.202.178 VeterinarY CliniclHospital: A commercial facility where sick or injured animals are 
given medical care, inCluding temporary boarding, and where animals may be housed overnight, 
fed, and provided related services. 

202.179 Yard: Any open space located on the same lot with a building, unoccupied and 
unobstructed from the ground up, except foraccessorybulldings, or such. projections as are 
expressiypennitted in these regulations. The minimum depth or width of a yard shall Consist of 
the horizontal distance between the lot line and the nearest point of the foundation wall of the main 
building. 

202,180 Yard, Front: Ayard extending along the full width of a front lot line between side lot 
lines and from the front lot line to the front building line in depth. (See illustration, page 23) 

202.181 Yard, Rear: A yard extending across the full width of the lot and lying between the rear 
lot line and the nearest line of the bUilding. Rear~yard depth shall be measured at right angles to 
the rear line of the lot. (See illustration, page 23) 

202.182 Yard, Side: A yard lying between the side line of the lot and the nearest line of the 
building and extending from the front yard to the rear yare!, or in the absence of either of such 
front or rearyards, to the front or rear lot lines. Side-yard width shall be measured at right angles 
to side lines of the lot. (See illustration, page 23) 

202.183 Zoning Administrator: The City Official responsible for administration and enforcement 
of the City Zoning Ordinance. 

202.184 Zoning Map: The Official Zonmg Map or maps which are a part of the Zoning 
Ordinance and delineate the boundaries of the zoning districts. 
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4. Boundaries indicated as following railroad lines shall be construed to be midway 
between the main tracks. 

5. Boundaries indicated as following shorelines shall be construed to follow such 
shorelines, and in the event of change in the shoreline shall be construed as moving 
with the actual shoreline. 

6. Boundaries indicated as following the center lines of streams, rivers, canals, or 
other bodies of water shall be construed to follow such center lines. 

7. Boundaries indicated as parallel to or extensions of features indicated in subsections 
I through 6 above shall be so construed. 

8. Distances not specifically indicated on the Official Zoning Map shall be determined 
by the scale of the map. 

9. Where physical or cultural features existing on the ground are at variance with 
those shown on the Official Zoning Map , or in other circumstances not covered by 
subsections 1 through 8, the City Planning Board shall recommend and the City 
Council shall interpret the district boundaries. 

10. Where a district boundary line divides a lot which was in single ownership at the 
time of passage of this Ordinance, the City Planning Board may recommend and 
the City Council may peJ:lIlit the extension of the regulations for either portion of 
the lot into the remaining portion of the lot. 

ARTICLE V ZONING DISTRICT REGULATIONS 

Section .501 Compliance with Regulations 

The Regulations set forth by this Ordinance within each district shall be minimum regulations and 
shall apply uniformly to each class and kind of structure or land, except as hereinafter provided: 

1. No building, structure, or land shall hereafter be used or occupied, and no building 
or structure or part thereof shall hereafter be erected, constructed, reconstructed, 
moved, or structurally altered except in conformity with all of the regu!~tions 
herein specified for the district in which it is located. 

2. No building or other structure shall hereafter be erected or altered to exceed the 
height or bulk; to accommodate or house a greater number of families or to occupy 
a greater percentage of lot area than that specified for the district in which it is 
located. 
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3. 

4. 

5. 

6. 

7. 

8. 

9. 

No building or other structure shall have narrower or smaller rear yards, front 
yards, side yards, or other open spaces than herein required; however, in any 
residential district, where at least sixty-six percent (66 %) of all lots on both sides 
of the same street block as the subject lot have been developed, the front and side 
yard setbacks of the subject lot shall conform to the average established front and 
side yard setbacks. 

No part ofa yard, other open space, off-street parking or loading space required 
about or in connection with any building for the purpose of complying with this 
Ordinance shall be included as apart ofa yard, open space, off-street parking or 
loading space similarly required for any other building. 

Minimum building setback for Jots fronting on an arterial street shown on the 
City's "Major Streets and Routes Concept Plan" shall be sixty (60) feet from 
centerline of such street. Where two or more provisions of this Ordinance apply 
to the front building setback, the greater requirement shall be used. 

Yards or lots created after the effective date of this Ordinance shall meet at least 
the minimum requirements establiShed by this Ordinance. No yard orlot existing 
at the time of passage of this Ordinance shlill be reduced in dimension or area 
below the minimum requirements set forth herein. Established lots of record which 
do not 
meet the minimum requirements of lot width and area after the effective date of this 
Ordinance shall be exempt, provided minimum required yards and open space are 
provided. However, the creation of flag lots is not permitted. 

The zoning map and regulation of all territory annexed by the City shall remain in 
effect subject to a subsequent change by the City after appropriate notice and 
hearing. 

Ail use separation requirements shall be defined as the distance from property line 
to property line, including right-of-ways . 

. ,Vnless otherwise stated, all uses permitted by Use Permits shall meet the minimum 
requirement of the district in which the use is permitted. 
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602.02.3 Uses Which May Be Permitted As Use Permits: 

The following uses are permitted provided they are established in accordance with the procedures 
and provisions of this Ordinance: 

1. 

2. 

Accessory automobile parking and principal access when used to serve a Special 
Use District, residential, commercial, or industrial use when the land proposed for 
such accessory parking or access is either immediately adjacent to or across the 
street from the use which it serves. Accessory parking may also be across the 
street from the use which it serves. All parking shall be located at least five (5) 
feet from any public street or any adjoining property line. Only access across this 
setback area with sidewalks, bikeways, trails, and drives will be permitted. 

Churches and schools, (including public, private, and parochial) on sites of less 
than one (1) acre but greater than ten thousand (10,000) square feet. Regulations 
for alterations of existing structures or for new construction of churches and 
schools shall be the same as for the Special Use District. 

3!~L"" Bed anel Breakfast Inn Class. A and B: 

a. Applicant shall submit to the Zoning Division proof of one of the following: 

b. 

c. 

1. 

2. 

3. 

4. 

structure is listed on the N ationaiRegister of Historic Places; or 

structure is designated as a Jackson Landmark by the Historic 
Preservation Commission; or 

structure is deemed eligible for designation as a J acksonLandmark 
by the Historic Preservation Commission and is granted designation 
within one year from the date of eligibility determination; or 

structure is located within a locally designated historic .district and 
is deemed contributing to that district by the Historic Preservation 
Commission. . 

Adequate parking shall be provided. Off-site parking must be within a 
reasonable walking distance of the bed and breakfast, and proof of such 
parking (lease agreement, etc.) must be provided annually to the Zoning 
Division and whenever the contractual rights of the bed and breakfast inn 
owner in such off-site parking facilities are modified in any way. 

All exterior lighting shall be directed away from adjacent residential 
property. 
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4. Group Homes for the handicapped and personal care facilities housing between 
seven (7) and twelve (12) residents, excluding staff. In considering applications 
hereunder, the City shall comply with the provisions of 42 U.S.C. Section 3604(f) 
(3) (B). 

5. Accessory structures used as living quarters for familym=bers, temporary guests, 
or domestic help subordinate to the principal residence on the same lot. 

A. Applicant shall provide a restrictive covenant agreement which runs with 
the land that the accessory structure will never bernade available for lease 
or rental. 

B. Electrical service will be connected to and master metered from the 
principal residence. 

6. Accessory church related uses such as adult and child care centers, schools, 
gymnasiums, and fellowship halls. 

7. Ground Sign (Monument Sign), as defined by the City of Jackson Sign Ordinance, 
fOT an adjacent commercial business where both properties are under the same 
ownership. Regulations shall be the same as the adjacent commercial business, 
based on its underlying zoning, as regulated by the City ofJackson Sign Ordinance. 

602.02.4 Regulations: 

1. Minimum lot area - 7,500 square feet. 

2. Minimum lot width - sixty (60) feet measured at the front building setback line, 
except that comer lots shall be a minimum of eighty (80) feet wide. 

3. Minimum front yard depth - twenty-five (25) feet from street right-of-way line. 

4. Minimum side yard' depth- five (5) feet, 'except on a comer lot the minimum side. 
yard depth on the street side shall be twenty-five (25) feet. 

5. Minimum rear yard depth - twenty-five (25) feet; however, a one (1) story 
extension may be projected into the rear yard but no closer than five{5) feet-from 
the rear lot line, provided that such is approved through the following procedure: 

Application is filed with the Zoning Administrator who shall place a sign according 
to his standard posting procedure for a period of not less than fifteen (15) days. 
The petitioner/property owner shall secure the written approval or acquiescence of 
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602.04.2(al Uses Which May be Permitted as Use Permits: 

1. Any and all Use Permits as listed in the R-l Residential District. 

602.04.3 Regulations: 

1. Minimum lot area - one (1) acre. 

2. Minimum lot width- one hundred' (100) feet measured at front building setback 
line, except that corner lots shall be a minimum of one hundred-twenty (120) feet 
wide. 

3. Minimum front yard depth - fifty (50) feet from street right-of-way line. 

4. Minimum side yard depth - twenty-five (25) feet, except on a corner lot the 
minimum side yard depth on the street side shall be fifty (50) feet. 

5. Minimum rear yard depth- fifty (50) feet. 

6. Maximum height - thirty-five (35) feet. 

7. Maximum lot coverage - fifteen percent (15%) for Single-Family dwellings 
including accessory strucrnres. 

8. Accessory structures - accessory structures of a type compatible with the 
surroundings shall be permitted, and when detached from the main building, shall 
be setback a minimum of eighty (80) feet from the front lot line, five (5) feet from 
the side lot line, and five (5) feet from the rear lot line. On corner lots, the 
accessory structure must be erected on the opposite corner of the lot from the street 
line. No accessory structure may be used as living quarters. 

,,602.05 R"2 Sinelll-'Family and.Two,Family Residential District: The purpose of this district 
is to provide areas for the development oflow to meqium density residential uses and structures. 
It is the intent of this Ordinance that these districts lie located in areas of the City where a 
protected environment suitable for moderate density residential use can be provided, as well as in 
established moderate density residential areas as a means to ensure their continuance. 

602.05.1 Uses Permitted: 

1. Single-Family and Two-Family residential dwellings and accessory structures. 

2. Group Homes for the handicapped and personal care facilities housing six (6) or 
fewer residents, excluding staff. 
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602.05.2 Uses Which May be Permitted as Special Exceptions: 

1. Special Exceptions as listed in the R-IE Residential District. 

602.05.3 Uses Which May be Permitted as Use Permits: The following uses are permitted 
provided they are established in accordance with the procedures and provisions of this Ordinance: 

1. Any and all Use Permits permitted in the R-IA Residential District. 

602.05.4 Regulations: 

1. Minimum lot area- 7,500 square feet. 

2. 

3. 

4. 

5. 

Minimum lot width - sixty (60) feet measured at front building setback line, except 
that corner lots shall be a minimum of eighty (80) feet wide. 

Minimum front yard depth- twenty-five (2S) feet from street right-of-way line. 
Required off-street parking is proin'bited in this area or between thestreetright-of
way and the principal building, with the exception of single-family dwellings. 

Minimum.side yard depth -five (S) feet, except on a corner lot, the minimum side 
yard on the street side shall be twenty (20) feet. However, 'no two-family dwelling 
shall be built closer than twenty-five (2S) feet to the side lot line of a lot which is 
zoned R-IE, R-IA,R-1, or R-2A .Residential or in.any R zone which presently has 
a detached single-family dwelling located on it. 

Minimum Tear yard depth - twenty (20) feet, such space can be used for parking 
purposes .and open carports. 

6. MaXimum height - thirty-five (35) feet. , 

7. 

8. 

9. 

MaXimum lot coverage - fifty percent (SO %) 

Accessory structures - accessory structures of a type compatible with. the 
surroundings shall be permitted, and when detached from the main buUdirig shall 
be set back a minimum of fifty (SO) feet from the front lot line, five (S) feet from 
the side lot line, and five (5) feet from the rear lot line. On corner lots, the 
accessory structure must be erected on the opposite corner of the lot,from the street 
line. No accessory structure may be used as living quarters. 

Regulations for detached single-family dwellings shall be the same as in the R-l 
Residential District. " 
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ARTICLE VII COMMERCIAL DISTRlCT 

Section 701 General Provisions 

The uses permitted in all commercial districts are as follows: 

1. Commercial, .as hereinafter regulated; 

2. Public parks, open spaces, and recreational areas including playgrounds; 

3 . Libraries; 

4. Schools, including public,private, and parochial, all on sites of not less than ten 
thousand (10,000) square feet; 

, 
5. Churches; provided all requirements contained herein for off-street parking are 

complied with; 

6. Public utility facilities and structures required to provide essential public services. 
(See Section 1203-A) 

7. Public facilities and .uses necessary for conducting the business of operating the 
City, County, State, and/orFederal Government. 

8. Off street surface parking . 

9. Residential uses in non-residential structures which meet the requirements of and 
qualify for the municipal ad valorem tax exemption of the City of Jackson, enacted 
onJanuary 22, .2002, and recorded in Minute Book "5-F" at Page 462. 

Section 702 Commercial District Subdivision 

The "C" Commercial Districfis hereby further SUbdivided into five (5) subordinate districts which . . 
are known as: 

1. 
2. 
3. 
4. 
5. 

C-l Restricted Commercial District 
C-IA Restricted Commercial District 
C-2 Limited Commercial District 
C-3 General Commercial District 
C-4 Central Business District 

702.01 Continuance: In Commercial Districts minimum lot area and lot width measurements set 
forth by this Ordinance shall not be applicable upon existing and developed commercial lots at the 
date of adoption of this Ordinance which do not meet such regulations as set forth herein. 
However, all other commercial properties shall comply with provisions of this Ordinance. 
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702.02 C-l Restricted Commercial District: The purpose of this district is to provide relatively 
quiet, attractive and spacious areas for the development of office and limited retail uses. This 
district is intended to encourage high quality attractive office park development in protected 
environmeqts. 

702:02.1 Uses Permitted: 

1. 

2. 

3. 

4. 

Any type of professional occupation as defined in this Ordinance and any other 
office type activity in which there is kept no stock in trade or merchandise for sale 
and which offers oruya service to the general pliblic. 

Hospitals, research institutes, convalescent homes, and assisted living facilities on 
sites of not less than three (3) acres. 

Auxiliary and related retail uses located entirely within buildings where the 
predominant use is office, hospital, research institute and/or convalescent home. 

Personal care facilities and group homes for the handicapped which exceed thirteen 
(13) residents on sites ofnotless than three (3) acres. 

702.02.2 Regulations: 

1. Minimum lot area - 5,000 square feet. 

2. Minimum lot width-fifty (50) feet. 

3. Minimum Jront yard depth - twenty-five (25) feet from street right-of-way line. 

4. 

5. 

6. 

7. 

8. 

Minimum side yard width - five (5) feet, except where it ~joins residentially zoned 
property ,the side yard requirement shall be increased to twenty-five (25) feet. On 
a comer lot, the minimum side yard depth on the street side shall be twenty-five 
(25) feet. 

Minimum rear yard depth - fifteen (15) feet, except where it adjoins resideqtially 
zoned property, the rear yard requirement shall be increased to twenty-five (25) 
feet. 

Maximum height - thirty-five (35) feet. 

Maximum lot coverage - fifty percent (50%), including accessory structures. 

No exterior storage shall be permitted. 
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702.03 C"lA Restricted Commercial District: The purpose of this district is to provide 
relatively quiet and attractive areas for the development of office activities with some limited 
retail use. Such uses are to be Iocated entirely within structures that are developed with site 
coverage consistent withthattypicaJly found in adjacent residential areas. This district is intended 
to permit residential and office development and allow for the conversion and maintenance of 
existing residential structures for limited retail uses which will not significantly alter the residential 
facade of the structure or the general physical character of the neighborhood. 

702.03.1 Uses Permitted: 

1. 

2. 

3 . 

Any type of professional occupation as defined in this Ordinance and any other 
office type activity which offers only a service to the general public. 

Bed and breakfast inn. 

Art gallery, museum, studio, antique, and/or specialty retail shop. 

. 4. All uses permitted in the R-2 Single-Family and Two-Family Residential District. 

702.03.2 Uses Which May be Permitted as Use Permits: The following Use Permits are 
permitted provided they are established in accordance with the procedures and provisions of this 
Ordinance: 

1. Commercial banks, saving institutions, and credit unions. 

2. Adult and child care centers/Commercial. 

702.03.3 Regulations: 

1. All regulations of the C-l (Restricted) Commercial District shall be applied. 

702.04 C~2 Limited Commercial District: The purpose of this district is to provide attractive 
areas for the medium density development of office l;mildings and neighborhood type stores, 
services, and commercial centers that address the daily needs of the surrounding residential 
community. 

702.04.1 Uses Permitted: 

1. 

2. 

Any and all uses, except residential, permitted in C-l and C-IA Restricted 
Commercial Districts. 

Neighborhood shopping centers, retail convenience stores, and personal services. 
No single tenant shall occupy more than 40,000 square feet. 
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3. Restaurants, Neighborhood. 

4. Convenience type grocery stores. 

5. Coin laundry and dry cleaning establishments. 

6. Adult and child care centers. 

7. Restaurant, Neighborhood Shopping Center, where part of a neighborhood 
shopping center. 

8. Restaurant, Fast-Food, where part of a neighborhood shopping center. 

702.04.I<al Uses Which May be Permitted as Use Permits: The following Use Permits are 
permitted provided they are established in accordance with the procedures and provisions of this 
Ordinance: 

1. Any and all Use Permits provided in the C-l and C-IA Restricted Commercial 
Districts. 

2. Restaurant, Fast-Food. 

A. When the restaurant adjoins residentially zoned property , all exterior 
lighting shall be directed away from adjacent residential properties; 

B. The location for the point of taking food orders shall be buffered from and 
so located so as to minimi ze the intrusion upon adj acent properties. 

3. Veterinarian clinic when no storage pens or runs are located outdoors. 

4. Automotive service .and repair establishments, but excluding major repair work 
such as motor overhaul, bodyandfenderrepairs, spray painting, tire retreading, 
or other activities which may generate .excessive noise or odors which may be 
incompatible with the character of the district when: 

A. Conducted within a completely enclosed building; 

B. There is no outdoor storage of automobiles, discarded parts;tires or similar 
materials. 

51 



J 
J 
J 
J 
J 
] 

J 
o 
[j 

[j 

~ 

o 
o 
[j 

n 
o 
[ .. :;·.'.·.· .. 1 ~ 
I'll 
WI 

5. 

6. 

7. 

8. 

Re-cyc1ing collection point when: 

A. The collection point occupies no more than five hundred (500) square feet; 

B. 

c. 

D. 

has no processing equipment; 

recycling containers are made of durable material and are covered and 
secured from unauthorized entry; 

located two-hundred fifty (250) feet from any residentially zoned property; 

Nightclubs and bars. 

Service stations. 

Car wash. 

~
- . ,,--,--. 

.;,:.... -"Restauraflf'f'Genei'lIl. ~ •• """","" .. >,," •• ~<-.-' 

10. Liquor Stores, where part of a neighborhood shopping center. 

702.04.2 Regulations: 

1. 

2. 

3. 

4. 

5, 

Minimum lot area - not regulated. 

Minimum lot width - not regulated. 

Minimum front yard depth - twenty-five (25) feet from street right-of-way line. 

Minimum side yard width - None, except where it adjoins residentially zoned 
property; the side yard requirement shall be increased to .twenty-five (25) feet, 
provided further,that the side yard shall be increased by one (1) foot for each five 
(5) feet of building height over forty-five (45) feet. On a comer lot, the minimum 
side yard depth on the street side shall be twenty-five (25) feet. 

Minimum rear yard depth - fifteen (15) feet except where it adjoins residentially 
zoned property, the rear yard requirement shall be increased to twenty-fi~e.(25) 
feet; provided further, that the rear yard shall be increased by one (1) foot for each 
five (5) feet of building height over forty-five (45) feet. 

6, Maximum height - seventy-five (75) feet. 

7, Maximum lot coverage - not regulated. 
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8. 

9. 

10. 

No exterior storage shall be permitted. 

The leading edge of canopies shall be a minimum of five (5) feet from any street 
right-of-way line. 

Petroleum dispensing facilities shall bea minimum of twenty (20) feet from .any 
street right-of"way line. 

702.05 C-3 General Commercial District: The purpose of this district is to provide for the 
preservatiOn and perpetuation ofTetail and commercial enterprise, to provide areas for the 
developip:6i'!t Of retail tYpe and personal service type commercial, community,· and regional 
shopping c~nters of integrated design and high density development of coIIlIriercial businesses in 
certain areas adjacent to major transportation arteries or thoroughfares within the City. 

702.05,01 Uses Permitted: 

1. All uses permitted in the C-2 Limited Commercial District 

2. Amusement Arcades 

3. Amusement rides 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. 

Apartments, when located in renovated, non-residential structures, which exceed 
5,000' square feet, in accordance with Section 701 (9.) of the Zoning Ordinance. 

Automotive service and repair establishments 

Auto and truck sales 

Boarding houses 

Bowling centers 

Car Wash 

Gun Shops 

Health Club/Fitness Center 

Hotels and motels 

Ice and roller skating rinks 
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14. Liquor Stores 

15. Nightclubs and bars 

16. Parking Garages 

17. Recycling Collection Point 

18. Drive-in and fast food restaurants 

L9. Restaurants, General 
':V-~f... '.,' ,;~:~:; .... -

20. Secondhand Stores 

21. Service stations 

22. Veterinarian clinics and kennels 

23. Mini-warehouses 

24. Wholesale outlet stores 

25. Check cashing business 

26. Tattoo parlor 

27. Body Piercing Business 

28. Microbrewery pubs 

29. Transient Vendors, when located completely indoors, as in shopping centers, 
hotels, or motels. Outdoor display of merchandise is prohibited. 

.30. Automobile and Truck Rental Business' 

31. Nurseries I Yard and Garden Centers 

32. Produce Stands 

702.05.l(a) Uses Which May be Permitted as Use Permits: The following Use Permits are 
permitted provided they are established in accordance with the procedures and 
provisioI;lS of this Ordinance: 
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1. Any and all Use Permits provided in the C-2 (Limited) Commercial District. 

2. Recycling Center 

3. Commercial Communication Towers 

4. Amusement parks 

5. Bingo parlors 

6. Emergency shelter/mission 

7. Golf driving ranges andpitch-n,putt 

8. Mobile/manufactured home sales 

9. Pawn shops 

10. Single-room occupancy,hotels (SRO) 

n. Title Pledge Office - Any such uses lawfully operating prior to March 11, 1998, 
shall be treated as non-conforming uses under this Ordinance, and shall be subject 
to the requirements of Article XIII"A of this Ordinance, entitled "Non-conforming 
Use of Lands and/or Structures .• ' 

12. Billboards 

13. Bail Bondingbusiness 

14. Apartments (new construction) 

15. Automobile and truck wrecker and recovery businesses, when all vehicles are 
stored in a completely enclosed building, 

702.05.01 Cb) Existing Uses and Structures: On June 1, 2002, any land or structures being used 
as apartments within a C-3 District will be a legally conforming use for all purposes of this 
Ordinance. Further, this provision applies to all plans, construction or designated use £fany 
building or land which, before June 1, 2002 either (1) the Zoning Administrator has issued a 
zoning verification letter stating that apartments are a permitted use; (2) the Owner or other entity 
with a legal interest in the property has applied to construct or improve apartments in a C-3 
District; or (3) the owner or an entity with a legal interest in the property has lawfully begun 
construction of apartments. 
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702.05. 02 Regulations : 

1. Minimum lot area - none. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

Minimum lot width - none. 

Minimum front yard depth - fifteen (15) feet from street right-of-way line. 

Minimum side yard width - none,.~xc~t'Yhere it adjoins. residentially zoned 
!?.r9P!?r.tY, the side yard requirenic¥t s~'m.creased to twenty-five (2S) feet; and 
provided further, that the sideY~~4~lihll be increased by one (1) foot for each five 
(5) feet of building height ovetJotty~five (4S) feet. On comer lots, the minimum 
side yard depth on the street sidesfui~befifteen (lS) feet. 

Minimum rear yard depth - nolle, excepti.where it adjoins residentially zoned 
'propmy,theIearyard requirelll~htsl1an be increased to twenty-five (25) feet; and 
I'J:ovidedfurther, that the rear yarc!shall be increased by one (1) foot for each five 
(5) feet of building height over rbrty-five (4S) feet. . 

Maximum height - onehundreM'ifty (lS0) feet. 

Maximum lot coverage -not .regulated. 

EXterior storage- Exterior storage by a retail establishment is permitted only for 
items which bY their nature are typically used outdoors in an unprotected 
environment. To protect the integrity of adjacent properties, the Zolling 
AdminiStrator may req1life.t!!~!¢~tiQt ~~orage areas be completely screened from 
the street and from adjacent properties by a six (6) foot high wood or masonry 
felice or by natural plarits or trees of equal minimum height so planted as to provide 
maximum opacity. 

No bingo parlor, pawnshop, title pledge office; or secondhand store shall be 
located within two hundred fifty (2S0) feet of any other such use, or located within 
five hundred (500) feetof anyresia.entiany zoned property, church, school, park, 
playground or public library. 

No pawnshop or secondhand store shall be constructed or altered to permit 
business to be transacted via a drive-through or a walk-up window. . .... 

The leading edge of canopies shall be a minimum of ten (10) feet from any street 
right-of-way line. 
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12. Petroleum dispensing facilities shall bea minimum of twenty (20) feet from any 
street Tight-of-wayline. 

702.06 C-4 CentraTBll§iness District: The purpose of this district is to preserve and perpetuate 
.an intensive and colie;si\i~ 'dowttto'!Vn urban core characterized as the center for emplqyment and 
as the focus of cotiWlerc:ial, governmental, and cultural activities. The intent of.thisdistrict is 
to develop a str~#~r:~.~#ie o,fplace by extending the duration of downtown's activities by 
improving thepedestl'iaJ)'environment and creating mutuallysupportivelancl jIse~ sUcl1!lsq!lltural 
arts, edircation,eIitet!Jiiifuleni, hOIl,~ing, business, other commerce. and go,(efill:p./lnt The Central 
Business DistrictiStiiilflocated in the vicinity of the City Hall and Stat~ C~l'itol arid' cl?se to 
peak traffic andpe~~~*f@.~ows wl:iere residential, commercial, goverripiental f)l1dcll\tural 
activities can be. conyetij,ently accommodated and 'made easily accessible toadeqirate pa,rking, 
transit, and regl?~!.~ii-.a,psporl!LBon services for clientele and employeegrollps residing, 
patronizing, or woriqiig inth.e Central Business District. 

702.06.1 UsesPerrtiitted: 

1. Arts,entertainment, and cultural facilities 

2. Adult and Child Care/Commercial 

3. General commercial and professional offices 

4. Mixed service and retail commerc:ial 

5. Mixed office, retail commercial, and residential 

6. Conference/Convention center 

7. Finance, insurance and professional offices 

8. Gaming Casinos 

9. Governmental Administration offices 

10. Health/Fitness Club 

11. Hotels 

12. Nightclubs, Bars 

13. Mixed office and retail commercial 
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12. Petroleum dispensing facilities shall be a minimum of twenty (20) feet from any 
street right-of-way line. 

702.06 C-4 Central Businesspistrict: The purpose of this district is to preserve and perpetuate 
an intenSive and cohesive dowrttown urban core characterized as the center for employmellt and 
as the focus of commercial,governmental, and cultural activities. The intent of this district is 
to develop a strong sense of place by extending the duration of downtown 'sactivities by 
improvmg the pedestrianenvironmentand creating mutually supportive land uses such as cultural 
arts, e~uc~tion,entertainment;h6usln:g,business, other commerce and gover1lmenL The Central 
Busin~sS,piStrict is to be locatedinthe vicinity of.the City Hall and State Capitolandc1o~e to 
peak ti#fic ,and pedestrian flows where residential, commercial, govenimeritllf 'and cu1tural 
activitl.ef'canbe convenientlyaccoml11odated and 'made easily accessible toadeqiIllteparking, 
transit'aJld Tegional transportation services for clientele and employee groups residing, 
patronizmg, or working in the Central Business DiStrict. 

702.06.1 Uses Permitted: 

1. Arts, entertainment, and cultural facilities 

.2. Adultand Child Care/Commercial 

3. General commercial and professional offices 

4. Mixed service and retail commercial 

5. Mixed office, retail commercial, and residential 

6. Conference/Convention center 

7. Finance, insurance and professional offices 

8, Gaming Casinos 

9. Governmental Administration offices 

10. Health/Fitness Club 

11. Hotels 

12. Nightclubs, Bars 

13 . Mixed office and retail commercial 
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14. :Parking Garages 

15. Personal services 

16. Residential 

17. Restaurant, Fast-Food 

18. Restaurants, General 

19. Multi-modal transportation facilities 
, 

20. Wholesale and retail co=ercial 

21. Microbrewery ptibs 

702.06.lCa) Uses Which May be Permitted as Use Permits: The following Use Permits are 
permitted. provided they are established in accordance with the procedures and provisions of this 
Ordinance: 

1. Adult arcades, adult bookstores, adult cabarets, adult entertainment· establishments, 
adultmotels and adlilt motion picture theaters. 

2. Co=ercial Co=unication Towers 

702.06.2 Regulations: 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

Minimum lot area - not regulated. 

Minimum lot width - not regulated. 

Minimum front yard depth B not regulated. 

Minimum side yard width- not regulated. 

Minimum rear yard depth - not regulated. 

Maximum height - one hundred-fifty (150) feet. 

Maximum lot coverage - not regulated. 

No exterior storage, including vehicle storage associated with a retail 
establishment, shall be permitted. 
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ARTICLE XVI AnMINISTRATION AND ENFORCEMENT 
(R.E.,NUMBERED:IS NOW "ARTICLE XIV-A") 

ARTICLE XVI-A SCHEDULE OF FEES. CHARGES AND EXPENSES 

Section 1601-A Schedule Established 

The City Council may esta,blish a schedule of fees, charges, and expenses and a collection 
procedure for certificates of zoning compliance, appeals, and other matters pertaining to this 
Ordinance. 

Section 1602-A Collection· Office 

The schedule of fees, cha.rgesand expenses shall be, posted in the office of the Zoning 
Administrator, who shall be responsible for their collection. The schedule may be altered or 
amended only by the City Council. Until all applicable fees, charges, and expenses have been 
paid in full, no action will betaken on any application or appeal. 

ARTICLExvn CITY PLANNING BOARD RESPONSmILITlES 
(RE-NUMBERED: IS NOW "ARTICLEXV-A") 

ARTICLE xvn-A REZONING <MAP AMENDMENTS), TEXT AMENDMENTS. 
SPECIAL EXCEPTIONS. VARIANCES AND USE PERMITS 

Section 1701-A General Provisions 

The regulations,provisions ,restrictions and district boundaries set forth in this Orciinance may 
from time to time be amended, supplemented, changed or repealed. Also ,from tilne to time, 
the public health, safety orgeIleral welfare of the community may require that Special 
Exceptions, Variances, and Use Permits be granted in specific cases as set forth in the 
Ordinarlce. 

1701. Ol-A Pumose of Use Permits; The development and execution of this Ordinance is based 
upon the division of the community into districts, within which districts the use of land and 
building anil the bulk and location of buildings and structures in relation to the land are 
substantially uniform. It is recognized, however, that there are certain uses which are generally 
compatible with the land uses permitted in a zoning district, but due to their unique characteristics, 
require individual review to ensure the appropriateness and compatibility of the use 'on' any 
particular site. Use Permits may therefore be granted by the City Council for those uses 
enumerated in each of the zoning districts established in Article ill, Section 301, of this Ordinance 
in accordance with the standards and procedures of this Article and the standards enumerated for 
each Use Permit in the district regulations. 
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1701.02-A . Awlication of Use Permits: When considering application for Use Permits, the 
City Council shall cOIlsider the extent to which: 

1. the proposed use is compatible with the character of development in the vicinity 
relative to density, bulk and intensity of structures,parking, and other uses; 

2. the proposed use will 1l0t be detrimental to the continued use, value, or 
developnient ofpropertiesin the vicinity; 

3. the proposed use will not adversely .affect vehicular or pedestrian traffic in the 
vicinity; 

4. the proposed use can be accommodated by existing or proposed public services.and 
faciliHMincluding,butnotlimited to, water, sanitary sewer, streets, drainage, 
policeaIld fire protection, and schools; 

5. the proposed use is in harmony with the Comprehensive Plan; 

6. the proposed use will not be .hazardous, detrimental, or disturbing to present 
surrounding land uses due tOlloises, glare, smoke, dust, odor, fumes, water 
pollution, vibration, electrical interference, or other nuisances. 

1701.03-A Authority For Conditions: A Use:Permit may be issued subject to such conditions as 
arenecessaiy to carry 6Ut Ihc' purpose of this Ordinance and to prevent or minjmjze adverse 
effects upon other l'ropeltyin the neighborhood, including, butllot limited to, limitations on size 
and location, requirements for landscaping, lighting, theprovisjons of a<l.eqllll,te ingress and 
egress, durationofllie'l'lerfirit which may be permanent or may be limited to a specific period of 
time and hours of Operation. Such conditions may include a requirement for' a second stage 
approval processllIldertheprovisions of Section 1703.06-A. 

Section 1702-A PfitiIic Hearing Required 

No action shitllbe taken concerning Rezoning ,,;r~!:AmeIldments, Special Exceptions; Variances, 
or Use Permits until after a public hearing in relation thereto, at which parties in interest and the 
general citizenryGhallhave an opportunity to be hearj} Before the City Planning Board or City 
Council holds such a hearing, there shall be two (2) advertisements of the hearing, which 
advertisements set forth the time and place of the hearing, describe the nature of the proposed 
request or text amendment, and if property is involved, the existing zoning and purported changes 
and modifications therein. Such publication shall be made in a newspaper of general circulation 
within the City of Jackson, Mississippi, the first publication to be at least fifteen (15) days before 
such hearing . 
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Section 1703-A Procedure for Rez()ning. Special Exceptions. Variances. and Use 
Permits 

No Rezoning, Special Exception, Variance, andlor Use Permit shall be passed by the City 
Council unless and until the following conditions have been met: 

1703,Ol-A Signs Required: In thecasc: of Rezoning , Special Exceptions, Variances, andlor Use 
Permits, Zoning Notice signs shall be erected facing the street or streets and visible and readable 
from fuestreet of any lot involved fori period oLat least fifteen (15) days prior to the hearing, 
The Zoning Notice sign shall indic~tethecase number. 

. 1703.02-A . Application RequirerneIlts:.(A \\'I'itten application for a Rezoning, Special Exception, 
Variailce, andlor Use 'Permit shiill!l§ fIle4Y6th the Zoning Administrator. RetoIlirig of a property 

.. -.:~'--,,\ :'- ::- _ - " _' ',-- )_, --'~'->_: ':"-"-"'f~,:-,,;\,,\,"'<--"~;-''-'_,1 --- _ --<,,-:,:-,-,c'.-:~:,-,.' -.-_,-':;.,-y:{ c,. "_ "c_.',. 
shalll:!oI be granted unless tl1eapP!iR#!itCMprove by clear and convincirigevidepcee:itlier, (1) 
that there was a mistake in the oriit#~!,~6iiJrig, or (2) the character of th~ sllV()tindmgarea has 
changClil to such an extent as to j\lSaij"r~~?ii,bIg and there is a public need foi" \ldWfional property 
to be Zoned in accordance withtl1e'reque~(ilrsaid application. If an aPl'lieatioliforrezoIling is 
denieCll>Y the City Council or ifsl!ic!'application is withdrawn after the PrariDitJgB6ard has 
recommended .denial of theappliea'iitln;ihen such property may nor\se lli.esiibj~ct of an 
application for rezoning fora period of one year from the earliest date of such denial or 
withdrawal. Anything stated to .thecoD.triiry notwithstanding, under no circ;umstances shall an 
application filed hereunder be processed while any litigation is pending concerning the zoning of 
the subjectl'roperty. 

1703.02.1-A A~icationfor Rezoning: This application shall include a leglll d.escription, plot 
plan,andfocatiortmapoftheprgpertY, the 'exact nature of the proposed change, a detlilledlisting 
of~oc@!:e~~U1fN~~dintheapgn~~U~!!~~iWrgfotth the grounds upon wllf~hslli~:~j.'ll'lication is 
made, the' change inlllnd use conditions 81fecting the property since any previous City Council 
actiop., .aIistiijgoft:1i,e oWlle#()n.!1:Rigp~ty within one hundred-sixty (160) feet and all 

'_' ',_ C:'''''_ .-', .,_Il:!""'" __ ' .... <~ _:_~_:._ -_.-' _ '_: '-; '_ --' - _ :. '.,>_ : __ ;' __ -" -.-- :-.-,,-_ "'<'~_-"' .. :,- -_ _.'_---~ _' _ _ - , -_":' __ '- '---'>:"'-,_:" ___ ,,::_" , __ ,,:_.'_' 

neighbor.1i<ibd'oi'ganii'atioll$registet~d;wiW'llie Department of Planning aiid Development with 
geographic bOllndiirieswithln oIl.etli.'Ous!ih~(i,006)feet in all directions tliererronrt).i:e property 
lilies of the lot 6rparcel of land for \ilrith:t\ie application is being submitted, extlildib.g width of 
streets, and .any such other info!1IllitiaIl' !iSmay be required by the Zoning Ad!iririi.strator to 
determine the merits of the application..!n order to obt:a:in a change in the zoning classification 
ofrealpropertyin the City of Jackson, MiSSissippi, applicant must prove by clear and convfucing 
evidence either (1) that there was a mistake in the original zoning, or (2) substantial change in the 
land use character of the surroundlngareawhlchjustifies rezoning the property and {public need 
for additional property that area zoneiHriaccordance with the request in said application since any 
previous City Council action. The petitiori.er shall show proof of notification to all of the listed 
property owners and organizations by subinitting certified mail receipts and a copy of the letter 
sent to the listed in property owners and &ganizations. Such letter shall include the date, time, 
location, and purpose of the stated public hearing. In the alternative applicant may present a 
petition bearing the signatures of the listed property owners and organizations as proof of 
notification . 
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1703.02.2-A Application for Special Exception: This application shall include a legal 
descriptip1l9f the property, .a plot plan of the property, and the non-retail type use to which the 
property ancl/orstructure is contemplated. The justification statement shall state the grounds 
upon which, tl:jerequest is based, and shall further demonstrate that thegFantihgofsuch Special 
Exception 1,IiiJi'I).ofadversely affect the surrounding properties nor otherwise be detrimental to 
the pUblic ~~lfare. The petition shall contain a listing of names of the owners dtall the 
propertywitlJ!4011e hundred-sixty (160) feet and ,all neighborhood otg~piz~tio# regis'tered 
with the . deil!ift¥ent of Planning and development with geographic1:lq~J!g.a!i.es,~itlii~. one 
thousand\1;g9Pl •• ~feet in all directions from the lot or parcel of land for'Yhl~&th.~~I!BlKq~ti?n is 
being slibrrii*a,ex~luding width of streets, and any such other information as in~ybel"eq~ired 
by the ~~ri#!~':A~strator to determine the merits of the applicatiOn;' 'I'!i¥.p¥fltlqij,shall 
showprpdf:'~t~d#fi~ation to all of the listed property owners by (1) su.li¥itt.iiig8~iti~e4ri,Jail 
receipts!l.l,lg~·.$9Rt of theletter sent to the listed property owners, Sucil,J~tiet sfi,!il.1WC:IHciethe 
date, ilif,i~i1.b~ation,and purpose of stated public hearing; or (2) 'S:peUdon heaIihg the 
sl·gnntur'o.>o·-:f·.'.hc", . flS'~+""d · .... _ ....... 0....+" .......... ne ..... · ........ ('2\ n ,..,...,.....1-.= ...... i"" .... 0+ T+a. .......... (1 ) .. an' d ("1\ 

J.GL .... u. L L"-' pJ..up ..... J..'-J UYV,. LIl, Vol. ,.1/ U .... VL,u.V I.LV.u. L L40w.u.W \.1.. .. ,. 

1703 .02.3"A~pplicationfor Variance: This application shall include a legaldescdpqon, loclltion 
map, Pl(')1:.P1!#·;!li$~J(.actnatureoftl1e requested Variance, the grounds upo*:>I',B!chif is requested, 
any City C0Ii.!i.cUictioninvolving rezoning or any variance, or such othe~io/cirmatioh as may be 
required by the toning Administrator to determine the medts of the application. The variance 
application shall demonStrate the following: 

1. 

2. 

3. 

That special conditions and circumstances exist which are peculiar to the land, 
structure or 'building involved and which are not applicable to other lands, 
structUres or buildings in the same district. 

That literal interpretation of the provisions of this OrdioaIlce Would~deprivethe 
applicant of rights commonly enjoyed by other properties ill the same district under 
.theprovisions of this Ordinance. 

That the special conditions and circumstances do not result from actions of the 
applicant. 

4. That granting the Variance requested will not confer upon the applicant any special 
privilege .that is denied by this Ordinance to other similar lands, structures or 
buildings in the same district. 

The petition shall contain a listing of names of the owners of all the property within one 
hundred~sixty (160) feet and all neighborhood organizations registered with the Department of 
Planning and Development with geographic boundaries within one thousand (1,000) feet in all 
directions from the lot or parcel of land for which the application is being submitted, excluding 
width of streets, and any such other information as may be required by the Zoning 
Administrator to determine the merits of the application. The petition shall show proof of 
notification to all of the listed property owners by (1) submitting certified mail receipts and a 
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copy of the letter sent to.the listed property owners. Such letter shall .include the date, time, 
location, and purpose of stated public hearing; or (2) a petition bearing the signatures of the 
listed property owners; or (3).a combination ofItems (1) and (2). 

1703.02.4-A Application:orUse Permit: This application shall inc1ude.a legal description of the 
property, a site plan 6fW~property, and the specific use to which the propettyandlorst,ructure 
iscontemplated.Th,!lj~~!ifica~ion statement shall state the grounds uponwhicii tl1erequest is 
based, and shall furtheid~ino!i.strate that the granting of such Use Permit willnot aclye~selyaffect 
the surrounding prop~ifi~~.n<Jtotherwise be detrimental to thepublic werfllre. ThepetiJiopshall 
contain a listing ofn~iJ{~s'Qfthe owners oiall the property within one huritl.recl~sitty (r60rt~¢tand 
all neighborhood()r~~riji~tip~ registered with the Department of Planning~riilDev.eidPI#~t with 
geographicbound#ff~~,Wlllilitcinethousand (1,000) feet in .all directions :trc:Jin tli~. ~6JRt ptfr~el of 
landfor which the applicatioIl lsbeing submitted, exCluding width of streetS, arid'anysrlch other 
information .asm#y:·b~·r~ljiifredbythe .zoning Adrniriistrator to determNg;ili:#"1If6t~~'cifthe 
application. Thepe@~if;.s@l]showproof ofnotification to all of the' lisl~~i)ro~ettrqi#flersby 
(1) submitting cettifi~'4"ll1ailreceiptsanda copy of the letter sent to the listedprope,rtyowners. 
Such letter sha1lincl~cl~thedate,ti:ine, iocation, and purpose of stated pu.~lichea!fug;or (2) a 
petition bearingth~sigplifure ofthe listedl'ropertyowners; or (3)a combiIia~oriofIilinis (1) and 
(2). Application fOiil''(JIl.Hernrlt sfuill be accompanied by a site plan drawn ata scale to allow 
adequate review. Site'Plahs s1la11 include the following: 

1. property boundary lines and dimensions, available utilities, location of easements, 
roadways, rail lines andptiblicright-of-way crossing adjacent to the subject 
property; 

2. the proposed height, dimensions and arrangements of buildings and uses on the 
site; 

3. the type and location of landscaping proposed for the site; 

4. the locations of points of ingress and egress from the site; 

5. the location. of driveways,parking lots and loading areas on the site; 

6. the location of any proposed substantial regrading on the site and any significant 
topographical or physical feature, including water courses. 

1703.03-A Public H~aring Held: After public notice has been published as aforemeritioned, a 
public hearing on the Rezoning, Special Exception, Variance or Use Permit shall be held before 
thegty Planning Board at its Zoning Meeting. At said hearing, any individ;al may appear ill 
person or by agent. .-------
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1703.04-A Al'plicationReviewed by Planning Director: At least fifteen (15) days prior to the 
public<Jre!)Iing to be conclucted at,tb.~{City Planning Board's Zoning Meeting, the Zoning 
Administrator shall submit the application for Rezoning, Special Exception, Variance, or Use 
PennittOtlie Planning Director for det~tirij(ati()n as to whetlier or not the requeSted -changes are 
in conf8rIIlance with the officia:Jly adop~~cl.qverall Comprehensive Plan for City Develop¥1ent. 
ThePla§-ing Director, within ten (10)d~ys;sha1:J certify in writing to the Zoning Achhinistrator 
his find.iIig that the pwposed Rezoning;:~p'ecia1Exception, Variance, or Use 'Permit cllJesOr does 
notcoIiform to the Comprehensive PhUl;fqr:~ity Development. The Zoning. fi..dntinistrator shall 
then tr~fuit this certification of thefJfar.Ijg to the City Planning Board. If~ wi:-itteh'stiitement 
is noti~S¢ived from the Planning~li~~tor within the ten (10) dayperiod,tiie *oning 
Admiriis#ator shall so advise The CitYPJiJfjj,ing Board and continue the dilepidcess'Uig'O{ the 
applidtloh. . ., 

1703.0S-A; Public Hearing proCedure.'l:,:ft;j~~edings of the hearing at the CityPlan~iIlg13oard' s 
Zonihg':M~~ting shall be takendown·iIl~P.R1"f11~'trd andlor by mechanical or titperecdf(fing;Which 
cannot,beliltered, and all witnesses llefofeihlCi City Planning Board's ZOil:iiigMeeiliigsbalfbe 
swomiIibyan officer qualified tollil.rl!iW·c:,t~t.,()aths under the laws of the Stiitebf rvrlSsi.s'sippi. 
Theneatihg at the zoning,meeting n1a$pt(,S~~dinfonna1ly without strictc:qmplil,il:!ce*~WruJes 
of evidence. The Chair of the City PlanrungBoard' s Zoning Meeting shallac::t as moderator . 

1703.06-A City Planning Board's Zoning Meeting Determination: Within fifteen (15) calendar 
days from the concJusionof such hearil1.gs,tb.e.zoning Administrator shall prepare and submit in 
writing the findings from the City PlaTlni'ng..Board. The City Planning Board shill, within fifteen 
(15) ~ys,-give itsTeco.mrnen£latio~.m:~r!tfng to the Zoning AdministratOr, andwllich shall 
become arecommenilllt!oi:! to<llie City C6ip;lcil. After the City Planning:B0ilrd ~as ~q~efUI'on a 
pr()P9.,~~$l,.Y~f':l?em!!tapplic!l~9.Jl~Jl.~;;r,~9H!E~dsiw plans, at the zoning ri1e~pP.g!.tll~,.appJicant 
shall subIllit,axnodified site plan tothe::Z;oning Admiiristrator, ifnecessanr;' ieflecfirigcbi'itlitiqns 
recommbnded by the City Plattning BOlita prior to forwarding the request to the CityC:ouncil. 

. - --

1703.07--A·-N6tificlitioilby Z01li:!1~.~dmihiStrator: The Zoning Administrator shall, within five 
(5) wbtkingdiiYs ofSirch dedsioh;aD:d'r~c6D:imendations, mail a copy of same to all parties in 
interest wlld appeared' at saidliearing: 

1703.08-A City Council Notified: After fifteen (15) days from the date of the City Planning 
Board deciSion or recommendation, the Zoning Administrator shall forward to the City Council 
such redommendation, along with all ~ocuments and exhibits pertaining to the case. If no appeal 
is filed 1)y a party of record or authorjzedrepresentative, defined herein as a partypresc,!)tand 
speak~!lat the City Planning Board pri,~lichearing, with tbe Zoning Administrator within fifteen 
(15) d2,ys from the date of the City Pfarining Board recommendation, it will not be necessary for 
stenographic notes to be transcribed or publication to be made, however, if such an appeal is 
taken, it will be necessary for stenographic notes to be transcribed and for the City Clerk to place 
two (2) advertisements ofthe pending consideration by the City Council. Such publication shall 
be in the usual form and shall be made in a newspaper of general circulation within the City of 
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Jackson, Mississippi, at least fifteen (15) days before such hearing before the Jackson City 
Council. Within sixty (60) calendar days .after the date set in the case advertisement,the City 
Council shall approve or deny , in whole orin part, the recommendation of the City .Planning 
Board; or where there is need for additional information, may remand the case to the City 
Planning Board for further conSideration, and this shall be done by the City Council on the record 
of the case. 

Section 1704-A Procedure for Text Amendments 

No text amendment shall be passed by the City Council unless and until the following 
conditions have been met: 

1704.01-A Public Hearing Held: Afterptiblic notice has been published as aforementioned 
(Sectiob. 1702-A), .a public hearing on the proposed text amendment shall beheld separa.tely 
andlorjointly before the CityPlanningBoard andlor the City Council. At said hearing,any 
individillilniay appear in person or by agent. 

1704.02-A Public Hearing Procedures: Proceedings of the hearing before the City Planning 
Boardllildl or CitY Council shall be taken down in shorthand .and/or mechanical or tape recording, 
whichc::illlIlot be altered. The City Planning Board andlor the City Council may proceed 
informally without strict compliance with rules of evidence. The Chairperson of the City 
Planning Board shall act as moderator unless.the hearing is held jointly or separately by the City 
Council, then the .President of the City Council shall act as moderator. 

ARTICLEXVTII 

ARTICLEXVITI-A 

Section 1801-A 

SCHEDULiE OF FEES. CHARGES AND EXPENSES 
nm.:NlJMBERED:IS NOW "ARTICLE XVl~Ail) 

AREA-WIDE REZONING <MAP AMENDMENTS) 

Purpose and Intent 

The purpose of this Article is to permit the re-zoning of established neighborhoods to more 
accurately refiectexisting land use patterns in the area and to preserve the distinctive physical 
character of the neighborhood. This Artide is also intended to provide a mechanism by which 
established neighborhoods may amend zoning regulations to improve the area's quality of life; 
strengthen the tax base, and insure adequate infrastructure, transportation and public facilities. 

Section 180Z-A Procedure 

(a) A neighborhood rezoning may be initiated by: 

(1) The owners of at least seventy-five (75) percent of the property described in 
the application; or 
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(b) 

(c) 

(d) 

(e) 

(f) 

(2) A two-thirds (2/3) vote of the City Council; Dr 

(3) A two-thirds (2/3) vote of the Planning Board. 

This section shall only be applicable when at least fifty (50) contiguous parcels or 
at least fifteen (15) acres of contiguous land (excluding rights of way) are the 
subject of the 're-zoning application. 

Any proposed rezoning under this section shall be studied by the Plan.ning 
Departitlent todetmne: 

(1) TlieneecJ for additional land' in the City having the same classification as 
that requested; . and 

(2) A substantial change of the land use character of the surrounding area that 
justit1esthe change in zoning. . 

Additioruilly, the Planning Department may report .findings concerning the 
following: 

(1) The effect of the Change on the particular property and on surrounding 
properties; 

(2) The impact,if any, on the existing infrastructure, transportation, tax base, 
and stiriounding land uses; 

(3) The relationship of the proposed amendment to the City's Comprehensive 
Plan ana other relevant JocaJ and regioruil plans, with appropriate 
considerl\tion as. to whether the proposed changes will further the purpose 
6fllili'g-'eciidliand related plans; and 

(4) Any otherrelevant considerations regarding re-zoning of the subject parcels. 

The Planning Department shall submit the re-zoning request to the Planning Board 
for consideration along with a staff report stating the Staff's findings under 
subsections (c) and (d) above. 

The Planning Board shall hold a public hearing on the re-zoning request. Public 
notice of the hearing shall be given at least fifteen (15) days in advance of the 
hearing by publication ina newspaper of regular and general circulation in the 
City, and a notice shall be posted at City Hall. The Planning Board shall forward 
their recommendations in writing to the City Council for [mal consideration. The 
City Council shall hold a public hearing following adequate public notice within 
sixty (60) days of the Planning Board's recommendations. 
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(g) When theCi!), proposes to reZOne any property within its jurisdiction, it shall be 
the duty of the City to giv~1lotice byfirstclass mail toeachprope~ty ownerwhose 
zoningcias~ificationi~pn:llJOsed to be changed or affected, Such notice shall be 
mailedto'ili.e owner'scli!t'ent address of record, as maintainec:lbY the assessor of 
taxes and shall be po~tTJ:futked no later than ten (lO),da,ys prior to the first 
schedu!f:\UiearingcolJ.C~iH)'ii.g the proposed change, TlieiiOtic'es~~U cqntam a 
descrjpti611and map'of;flW affected property, showing the existi$.gand the 

'-"'--:' - .::-''!--_;,. -,>_ '- \ :" ':- _:,-\,:, •• ."'_,"_1 , ,,_, -t_' '.", ~--'T ····_\·: ___ ,·_",_c '_ -'-"'''_7'-
p1'9po~eC1z()ning,aildtheJi.IDe and place of any schedulec1,,~e,~Wgs!>i:t~~11,lingtb.e 
propos,~c!rezoning;Pridri9 the effective date of any area;widete~0!J.ili~,the,City 
sh8Jlcalise'anaffidavitto bffiled with the City Clerk c#HfXltig;tlla~;llie9itYhas 
coirip.I~1i\".ith~s~~9~*,::rhe filing of the affidavit ~~~l'lj?pi~~:r~j~gro;of 
ofcOIiI£J1aDceWitht)j.i.1;.~:c;ction, Afailute to give nd~R~'*~~H''l[6taffet:tthe 
valiclitYAf,reZoning, ex~rllS to .the property oflhe comp!aitljp,gqwfi5lri Notice 

:: _," _- '" ___ "_'-_-',~ --,, __ : ___ " '-, .. ,' '-. _ _ -_ -'_' - ':" :'j;., _V"-'<""'~-"-" -- ,_ - ',', - , ' _ :. ,,~H ),':_',", "'r. _~j.'_'''''' ~'.\'-':"- .:-~.: ;".-',.:, .... '. _, ".' "'. 

shlilIriofb~ invaIidotiiie~ective if sentaccotding to the'9wne.tsliiprecqtds~f the 
Ta~A~sessor, regardleSS"cif the ac=acy of the tax rec~rds, Itisfue'qwher's 
responsibility to msUretli~accuracy of tax records pertaining to his property, 

ARTICLE XVID-B E8TABLI8B:MENr OF OVERLAY DISTRICTS 

Section 1801-B "Purpose andlntent 

The purpose of an overlay district is to protect the ~ecia1, ,public interest and benefit in an area 
that is not already adequately protected ~:ymapped traditioruilzones, An overlay district 
es~bJ#hes regtibltionsbe'yoIidW(j~ell:tthe undertyingzone and maycoverpllI'ts of several 
zonmg'districts or oilly apol"tion riftlle iiil.detIYing district. Genenilly,the underlying zone 
deteriDlfies tnepefmittedlattduses;",iille,theoverlay district may regulate such things as the 
ciesi~lUidsetbacks,Oveaay distri.ct~mayalso set in place any other regulations thai: meet the 
distript's ptttpose, 

, 

Section 18()2-B Procedure 

(a) 

(b) 

An'overlay district may be initiated by the Planning Board, upon recommendation 
of the Planning Department. ' 

Any proposed overlay district under consideration shall be studied by the Planning 
Department to determine: 

(I) The purpose and intent of the overlay district under consideration; 

(2) The existing character of the area; 

(3) Development goals for the area; 
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postmarked no later than ten (10) days prior to the iirstscheduled hearing 
concerning the proposed change. The notice shall contain a ,!;!~scriptt(lnaJ1dmap 
of the affectedptoperty, the proposed historic zoning distriCtrbgtilatio'hS" the time 
and place Of any .scheduled hearing. Prior to theflff~ptiYf:+4~te of '. t1J.e 
establishment of an historic zoning district, the City shallc~usean affi.qavh to be 
filed with the City Clerk certifying that the City has compliea~ith'thls' section. 
The filing of the affidavit shall be prima facie proof ofcompliaJ1R~\Vilhthis 
section. A failure to give notice shall notaffect the validit)(ci~~ehi~l:~rkZOning 
district regulations, except as to the property of the comB~Mjn:go~er.~otice 
shall not be invalid or ineffective.if sent according to the dwtcitshlf)ie'eordS bfthe 

:-,1.' '_-:-',::"'-' '-',' > .. -::::>.:)1r~ :"',:-:_:--' ",",'. 
Tax Assessor, regardless of the accuracy of the tax records. It:ist!i~0itner's 
responsibility to ensure the accuracy of tax records pertai.Ii,hlgtblHspr6perty . 

ARTICLE XIX AMENDMENTS. SPECIAL EXCEPTIONS. V ARIANCEsA.ND USE 
PERMITS . . .....•.... 
(RE-~ERED AND RE-NAMED: IS NOW l'AR1JFJ:,E~-A 
REZONING (MAP AMENDMENTS),TEXT~NbME'NTS, 
SPECIAL EXCEPTIONS, VARIANCES AND USEPERNtitS") 

ARTICLE XIX-A APPEALS 

Section 1901-A General Provisions 

The regulations , provisions, restrictions, and district boundaries set forth by this Ordifiancemay 
frOIIl tilrre·to time be amended; supplemented, .changed or repealed. Also, from time,totiniethe 
pUblic h~hllli;sitfety, or generafwelfare of the community may require ili~fSpecfa.rE~~(ffiti<:ly,s, 
VariiiIig~s,~hd Use Permits . b~ grallted in specific cases. Appeals from Wri~ndecisi()&?f the 
Z0niIig:~~stratorin the ad@.xiistration and enforcement of theprcivIslo!%'oIthispidioance 
sha1lD~;:£filliniffecito the city,:pl3nnlng Board for review and recolIi1Dd~~ti(JD,;.J;:~?~t for 
Artide JfVID' Area-Wide Rezomng (Map Amendments), Establishment· of 6ve'rlllY Zone 
Districts, !ilid Historic Zoning Districts, appeals from recommendations of the CitY 1'13Dning 
Board rela.ting to any of its functions shall be submitted to the City Council for final 
determination. . 

Section 1902-A Appeal of Zoninr,: Administrator pecisions and City Planning Board 
Recommendations 

No appeal of a decision of the Zoning Administrator or of a recommendation of the City Planning 
Board shaH be filled upon by the City Council until the following conditions have been met: 
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1902.01-A WdttenNoticeof APlleaIReguired: A written Notice of Appeal from a decision 
of the ZoningAcI~strator or rec01llIl1e~d,lItion of the City Planning Board shall befil~d with 
the Zomng Adihinistrator. The written Notice of Appeal shaH state the order, detertniiIation, 
interpretation,h:cjUfrement, recommendation or decision from which an· appeal is desired. 

1902.02-A Appeal to Stay Proceedimrs: An appeal from a decision of theZ;oning 
Administratorsi1!ys all proceedings in ftlrtherance of the action app~41e?fI:0I]1'llJ11essthe 
Zoning Adrninisti-ator,.frOm whom fueappeal is taken, certifies to the City. PlanpilJg~oard, 
after the Notic!: ~fAl'Beal is filed with birti. that by reason of the facts stll.t~diri the~ert!fic~te, 
a stay woula •. i!i.liis:bRinion, cause~ent peril to life andprop~tW'i'l"l1s~d!i,ca~e, 
proceeclliigs shal(!i(jt'~¢s!lJ,yed by theCitfCouncil, or by a court ofrecQfclipl1appJiE~~~ri,on 
notice to tlieitiIiliig Atirillnistrator from Whom the appeal is taken and on the dull c~eshown. 

, . ," 

1902.03-A Appe~IOfCHy Planning Board Recommendation: Any part)'of.recCltallLs<i.efuied 
herein, who iSa:ggrievcd"by a recomineful.afion of the City Planning Board;~I:iali beenfitled to 
any appeal. fromSU1:lifecommendation to the City Council, providedtheprocedttres'herein 
stated are followed: 

1. 

2. 

3. 

A written notice of appeal shall be given to the Zoning Administrator within 
fifteen (15) days from the date of such recommendations by the City Planning 
Board, and that the party appealing shall also milia copy of such notice to all 
parties entering an.appearance in such cause, such appearance being mandatory 
for the rec:eipt of said .notice. 

%en.~ch Notice of Appealisfiled,theZoning Adrninistrat!lr s!ililliTrlmeciiately 
!l:<ltit¥,~~~(!o!,c1j,rlg Secret!IfY of the CityPlannin~ Board 's .ltqp.i!l~M~etpg;,and 
~~'Rll9§tdingSecreijffs'l1:iiPh!!ve .aperiod. of siXty (6Q)Q4YlJtoxgJh:~.1filte of 
deliveryoftne Notice of~ppeal to the Zoning Administrator in which to 
ir~~CI1~e.lin4fil~ .. the#o~e§.y.riththe ZoniJlg AdministratOr .• If.t4.~Q\!YP.!1w:,in g 
B9i1tar~t:its'di~cretion, fiIidSthe aforesaid'sixty (60) <lB,Y·peplld is·ihSllt'.t1cient, 
ifBlaYiul'0n request of the J::{ecording Secri:tary,grantari ildditionaiperiod of 
tiID~tip to sixty (60) days ill wbich toprf:Pate the record. 

{JIlon receipt of the transcribed notes,the Zoning Administrator shaIlimmediately. 
forward to the City Council recommendations of the City Planning Board, the 
transcribed notes, and all documents and exhibits in the case; and shall have 
publiShed two (2) advertisements of such hearing setting forth the time !!Ild.Jllace 
of the hearing, description of the property involved,the existing zoriing and 
purPorted changes and modifications therein. Such publication shall b~ made in 
a newspaper of general circulation within the City ofJackson, Mississippi, the 
first publication to be at least fifteen (15) days before such hearing. 
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i902.()4-A Action or the'CityC6iihciE Uiiless there is ariappeal by a party ofrecord,as 
defme~ herein, the C()\lPci\ln~y iIl:lIrtc;'c!ia.te1y act to approve or. deny the, zo!1ing application. 
In cases involving an ap~eal by a~;u.w:o(record, as defmed herein, wit1Jip sixty'(60) days 
after the date set in thecase'adyediseIIleIlt and receipt of the transcript ancfdocmnented case 
record;including~erecoIllIll,¢nd~#()Il,'()fWeCityPlanning Board, the¢ity C01WgiIshall 
eithera. pprove or deny .. '" in .... wh .. o. ·.i.e o.,.rin ..•. '1' .. ,art.'. ' the decision and recomni.e ... nQii.t ... i.o. IlS of.;' .. tiJ..e.·. City , ,- .. _,',.:." L, - -' '" ;,.--- ,,- , -c-"" 

Planning Board onth,erecordbf tjl~~~.Qr~jlere there Is need fora~diti?Ilalirlfo~tion, 
may remand the case tqthe Ci,ty PI3n~irigBoru;d for further considerati;gl1,a,n in accor1ilince 
with the provisions of the MississippfC()cle Aririotated, Section 17-1-17 (1972). 

1902.~5-A Two-ThirdSCo~Tldlvriie~e'ea~a:In case of a protest again~t~I{i:iopin~,Sp~cial 
Except jon, Varia.nSe;~" Use'te,#Ri~'M~~~:'B.t\Wenty percent (20%) 6flij?reoftlie8~ers 
of1ots'\yithin a dis!linceofoIleiluridrea':siX5',(160) feet from thepropertyirivolve~iwi~ths0f 
all streetsexcluded,sutiilteidrilili:)sp~~i~'E*C:tpfion, Variance or Usepeih1ifshiiii'n(jtBf:~me 
effective except by the favorable vote MtW9"tIilids (2/3) of all members Of the City Council. 

.1902.06-A Appeal to Court ofLaw:,Anap\ieal from .the decision of the City CO\lPci1lI1~y be 
rnadeas provided by law forappei!ls fromaTlY order of the governing authorities of a 
municipaIity. ' 

ARTICLE XX APPEALs . 
(liE-NtfiVmERED: IS NOW "ARTICLKXIX-A") 

ARTICLE XX-A PROVISIQNSDECLARED TO BE MINIMUM REOUIREMENTS 

Section 2001-A Declaration 
,0; :::;,. 

In their interpretation and appliCllti~n, the provisions of this Ordinance are hereby declared to be 
t~enij.n,i.w\lID re$IireW~il~;~~Opt~~X~r.·*~prQlRP~ion of the .public hea:!th.,s,a,fety.m?~f4s. and 
generlil';velfare fOIthe.CityoH~ckSOfifN.llisissippi. Wherever the requii'ements"ofil.lly other 
liiwfriUYadopted ruleS(re!@~~ons,otdinailces, and deed restrictions, or6qveritiDtSfiled of 
rec~rd are not in conflict wltiiilib ili~~tirand purposes of this Ordinance, but lInp~se more 
restrictive or higher staTldardS. the mokrestriCtive or higher standardS shall govern. 

ARTICLE XXI PROVISIONSDECLAREP TO BE MINIMUM REQUIREMENTS 
(liE-N'tJMBERll:DrfsNow "ARTICLE XX-A") 

ARTICLE XXI-A COMPLAINTS REGARDING VIOLATIONS 
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