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BRIEF OF APPELLANT 

I. 

STATEMENT OF ISSUES 

The solc issue to he decided in the appeal of this matter is whether the findings of fact and 

conclusions of law contained in the Orders of the Administrative Law Judge, the Mississippi 

Workers' Compensation Commission, and the Circuit Court of Tallahatchie County, Mississippi 

(Second Judicial District) are supported by substantial evidence in the Record, and are supported by 

Mississippi case law. 

11. 

STATEMENT OF THE CASE 

A. 

NATURE OF CASE, COURSE OF PROCEEDINGS, AND DISPOSITION IN THE 
MISSISSIPPI WORKERS COMPENSATION COMMISSION' 

On June 28. 2004. the Appellant filed a Petition to Controvert alleging that on July 3,2002. 

she was injured wlie~i a vehicle struck her as she crossed the street while walking during her lunch 

brcak. and as a result of this accident she sustained severe injuries which rendered her completely 

unable to return to worli. R.  4. The Appellees denied the compensability o f the  claim. contending 

that the accident did not arise out of and in the course of her en~ployment, and a hearing was held 

in h c  olliccs ol'thc Mississippi Workers' Compensation Commission. in Jackson. Mississippi on 

Sanuar) 10. 3006. R. 6. Folloning argument on stipulated facts. thc Order of the Administrative 

I.an Judge I inda t\. 'l'hompson issued on August 11. 2006. denying the claim for henefits and 
L 

I All citations lo the Record in this brief will be in the following form: "R. ." 
I 

~ .~ 
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dismissing the claim. R. 5-21. 

Dr. Bouldin appealed the Order to the Full Conmission on September 8,2006, and following 

briefing oil [lie issues, the Full Co~nmission issued its Order on December 6,2006, without further 

opinion, allirining the Order of Administrative Judge in all respects. R. 22. Dr. Bouldin appealed 

to the Circ~~it  Court ofl'allahatchie County, Mississippi (Second Judicial District), which affirmed 

the Order of Adniinistrativc Judge and the Full Con~mission Order on April 1 I ,  2007. R. 284-285. 

Claimant has appealed to this Court, seeking further review. R. 286-287. 

B. 

STATEMENT O F  FACTS RELEVANT T O  THE ISSUES 

'The following facts are stipulated by the parties, and were adopted wholesale by the ALJ in 

the Order of Administrative Judge dated August 3 1, 2006. R. 6-9. 

1 .  'fhe date of accident was July 3, 2002. 

2. Claimant is and has been permanently, totally disabled since the date of accident. 

3. Claimant's average weekly wage was such as to entitle her to the ~naximum weekly 

compensation rate oSS322.90. based on her date of accident. 

4. The EniployerlCarrier has paid no workcrs' compensation benefits. 

5 .  f h e  Emplo)-erICarricr received propcr noticc of Claimant's accident. 

6 .  ('Iai~nant'sjob while working forthe Employeron thedate ofaccident was physician 

senior. 

7. k'ro~n the y e a  1990 and after, Claimant resided in Clarksdale, Mississippi. 

- X. FIN. ~niorc than a year prior to the (late of accident, Claimant's job was to fi~rnisli 

physician services l i~r  Coahoma County, Quitman County. Panola County, Tunica County and the 



Second Judicial District of Tallahatchie County in Sumner, Mississippi at the state health 

departments located within said counties. 

9. Claimant worked a set weekly and monthly schedule, rotating between the county 

health departments set forth above, workingaparticularcounty health department ona specific given 

day.  

10. Claimant was reimbursed niileage from the Coahoma County Health Department to 

the other county health departments she worked pursuant to her schedule, based on temporary place 

ofwork, as defined in State Travel Policy Rules of Regulations. 

I I .  Claimant's hours of work were 8:00 a.m. to 5:00 p.m. daily. 

I ? .  Claimant was paid a monthly gross salary which was based on an eight-hour work 

day/lb~-ty-hour work week. 

~ ~ 

1.3. Clailnant's eight-hour work day included her travel time from Clarksdale to and from 

the other health departments she worked on a given date. 

14. Claimant was entitled to a one-hour lunch break as a matter of right, usually taken 

; ~ l i ~ l -  all lpatients had been seen. 

IS. Clai~nant was entitled to two breaks of fifteen minutes each day, as a privilege, 

assunling tlic ~ o r k  load permitted the same, 

I 6  Clainu~nt was entitled to leave the premises for any break 

17. Claimant was not paid for the one-hour lunch break. 

18. On the day of the accident in question, Claimant was working at the Tallahatchie 

10 At the time ofthe accident which is the subject of this claim, Cla~mant was on her 



lunch break. 

20. While taking a walk on her lunch break on the city streets of Sumner, Mississippi, 

Claimant was struck by a motor vehicle and injured 

21. At the time of the accident in question, Claimant was not on the premises of the 

I~ealtli department. 

32. 'I'he accident in question occurred approximately forty yards north of the health 

department premises, as shown on the accident report. 

23. ~I'liere is a path from the premises of the health department to the street where 

Claimant \\;as inj~lred and this path runs between the City Hall/firehouse and a house which are north 

ol'thc premises ol'the health department. The door on the northwest side of the health department 

is to the Idi of the path/side\valk as shown on the photos as you approach the building. 

~ ~ 

24. When Claimant left the premises of the health department, she left through the rear 

door s l i o ~ n  in photos, on the northwest side of the building 

25.  At the time of the accident in question, Claimant was not performing services for the 

1~:lllplo! cr. 

26. i \ t  the time oftlie accident. the Claimant was in Sumner, Mississippi, b e c a ~ ~ s e  ofher 

cmploymcnt. 

27. C'larltsdale is approxi~nakly forty-two (42) miles round trip from her job location in 

Sumner. hilississippi: thirty-six (36) miles round trip from Marks, Mississippi; seventy-two (72) 

I milcs round trip l'rorn 'l'unica. Mississippi; and seventy-eight (78) miles round trip from Batesville, 

28. ('laimant traveled from Clarksdale. Mississippi, approximately nine (9) days per 



month and worked out of Clarksdale, Mississippi approximately eleven (1 1) days per month. 

2 C'lai~nant lived in Clarksdale, Mississippi, and in the course of her employnient. she 

uaveled to l'unica. Mississippi, approximately two (2) times per month; Marks, Mississippi, 

approximately l'our (4) times per month; Sumner, Mississippi approximately two (2) times per 

month; and Batesville. Mississippi approximately one (1) time per month. 

30. All parties in this action agree that the Addendum submitted by Mitchell Adcock to 

.January 5.2005 30(b)(6) Deposition of the Mississippi Department of Health will not be used in this 

matter and is withdrawn. 

3 I .  Dr. Bouldin did not have a pager or cell phone with her at the time of the accident. 

The Administrative Law Judge also conducted a thorough review of the evidence elicited 

through deposition testimony in the case.' but for the purposes of the  issues to be decided on appeal 

~ - in this causc. the stip~dated facts above are dispositive and are established as conclusive. 

I l l .  

SUMMARY OF THE ARGUhlENT 

The issue to be resolved by this Court is whether the ALJ, MWCC, and Circuit Court Judge 

~ ~ o p e r l !  d c c i t l d  b!, substantial record e\,idcncc and in accordance with Mississippi law, that the 

July 3. 2002 accident and the resulting injuries to Appellant did not arise out of and did not occur 

ill  (he COLI I .~ '  ol'lit'~. employment with her Employer. 

The i~ntlisputed stipulations of fact reveal that the disposition ofthe claims herein, as detailed 

in the Orders of'the AL.1. MWCC. and Circuit Court of 'l'allahatchie County. Mississippi (Second 

- .ludici;~l District) arc cntirely proper. and that the thesc Orders are eminently correct. The other 

Sce I<.  9-1 5 
L .  



cvidentiary ~naterials s~ibrnitted as evidence herein do not alter the stipulated material and relevant 

li~cts nrcessar) to resolve these issues. 

Dr. Uouldin articulated three theories for compensation. She argued that she is a "traveling 

employee." and under the cases interpreting the "traveling employee" rule, she was in the course and 

scope of her employment From the time she left her home for work on the date of the accident until 

such time as she returned to her home on the date of the accident, and accordingly, compensation 

!must be granted. See Brvan Bros. Packing Co. v. De~endents  of Murrah, 106 So.2d 675 (Miss. 

1058); Houston v. Minisvstcms, Inc., 806 So.2d 292 (Miss. Ct. App. 2001). Applying an analysis 

based on King 1,. Norrell Serv.. Inc., 820 So.2d 694 (Miss. Ct. App. 2000). the ALJ correctly found 

that Appellant \\,as not a 'traveling employee.' but rather a 'commuting employee.' R. 15, 19-20. 

l ~ ~ ~ r t h e r .  the A1..1 correctly found that Appellant was engaged in a deviation from her enlployer's 

~ ~ 

busi~rcss at the time of the accident, and thereby denied compensation and dismissed the claim for 

benefits. R .  20. These findings were adopted and affirmed by the MWCC and the Circuit Court 

.I~~tlgc on substantial record evidence and as in accordance with Mississippi law. R. 22, 284-285. 

Sccond. Dr. Bouldin a r g ~ ~ e d  that she is entitled to compensation under the "personal comfort" 

d i~c~r inc .  Sec C'ollums v. Calcdonia MSg. Co., 115 So.2d 672 (Miss. 1959). Again, the ALJ 

wrrcc~l!  1i)und tlic ~'pcrsonal comfort" doctrine inapplicablc. R. 16. Again, this finding was adopted 

a ~ d  al'lirnlctl hy thc MWCC and the Circuit Court Judge on substantial evidence and in accordance 

\\it11 Mississippi la\.. R .  22. 284-285. 

Last. Dr. Bo~ddin argued that, due to the proximity o f  her accident to her place of 

- cn~l)lo!mcl~~. h c ~  ili.jurics arc compensahle undcr the "~hreshold doctrine." which providcs ;in 
, 

exception to the bar lix recovery ~tnder the "coming and going" rule. See Stennev v .  lnealls 



Shipbuilding Div., Litton Svstenis, Inc., 416 So.2d 963 (Miss. 1982). The ALJ correctly found that 

the "threshold doctrine" did not apply to this claim. R. 17-18. This finding was adopted and 

aflirmcd by the MWCC and the Circuit Court Judge on substantial evidence and in accordance with 

Mississippi law. R. 22. 284-285. 

I t  is \vcll settled in Mississippi law that the workers' compensation claimant bears the overall 

burden of proving 1:dcts prerequisite to any recovery. T.M. Mastin & Co. v.  Maneum, 61 So.2d 298 

(Miss. 1952). The ALJ made specific findings of fact on substantial evidence, and proper 

conclusions of la\+ in accordance with Mississippi decisions, that Appellant failed in her burden. The 

MWCC adopted the Order of the ALJ, in its entirety. R. 22. The Circuit Court of Tallahatchie 

Count). Mississippi (Second Judicial District) found that the Order of the MWCC was based on 

subs~antial e\;idence. and in accordance with controlling law, and thereby affirmed the Order. R. 

284-285. 

Since the lindings ol'fact and conclusions of law are supported by substantial evidence and 

Mississippi la\+. they musl be affirmed by this Court. Westmoreland v. Landmare Furniture. Inc., 

7.52 So.?tl 444,447-448 (Miss. Ct. App. 1999). 

Accordingly the Appellees respectfully request this Honorable Court to affirm the Orders of 

the :\1..1. MLi'CC. and thc Circuit Court of Tallahatchie County. Mississippi (Second Judicial 

Ilistric~). 

IV. 

ARGUMENT 

- A s  stil~ed ahove. Appellant advanced three theories ofrecovery: ( 1  ) the "travelin~emplo\~ee" 

  rule: ( 2 )  tlie - p ~ s ~ m a I  comfort doctrine": and (3) the -'threshold doctrine." As i s  shown more fully 



below. Appellant's recovery fails on all three theories. Following a brief discussion of the standard 

of rcvic\v. Appellees address each theory of recovery. and clearly and unequivocally show why the 

clccisions ofA1,J. MWCC. and Circuit Court Judge were supported by substantial evidence, and in 

accordance with controlling Mississippi law. 

A. Standard of Review. 

The standard of review to be employed by this Court when considering an appeal of a 

decision of thc Mississippi Workers' Compensation Commission is well settled and established by 

I .  An appellate C'o~~rt must defer to the Commission's findings of fact if there is "a quantum of 

crctliblc cvidcnce" \vhich supports the decision. flale v. Ruleville Health Care Center, 687 So.2d 

1221. 1224 (hliss. 1997). This standard of review requires that the Circuit Courts and the 

Mississippi Supreme Court shall not reverse a decision of the Mississippi Workers' Compensation 

C'ommission i~nless the decision was "arbitraty and capricious." Hale v. Ruleville Health Care 

m, 687 So.2d at 1225. 

Appellate Courts n i ~ ~ s t  consider the Commission as the ultimate tinder of fact, and the 

I'hction of this Court is to determine whether there is substantial credible evidence to support the 

('ommission's lindings. So~l th  Central Bell Te le~hone  Co. v.  Aden, 474 So.2d 584. 589 (Miss. 

1985). Mississippi Courts have held that "substantial evidence" is more than a "mcre scintilla" of 

.. 
L,\ i ~ l ~ m e .  hut "suhs~antial e~ idence"  does not rise to the level of "a preponderance of the evidence. 

I k l ~ a  C.h4.1. 1,. Speck. 586 So.2d 768.773 (Miss. 1991). As a result. substantial evidence "means 

such relc\:ant evidence as reasonable minds might accept as adequate to support a conclusion." Id. 

The Mississippi Workers' Compensat io~~ Cnmmission elljoys the pre<~~niplion that it madc 

thc 1vopcr determination as to the weight and credibility of the evidence and its factua! findings are 



binding on the appellate Court, provided the findings are supported by substantial evidence. Founht 

1,. Stuart C. Irbv Co., 523 So.2d 314, 317 (Miss. 1988). An appellate Court should reverse the 

(:urnmission's Order only if i t  finds that the Order is clearly erroneous and contrary to the 

over\vIlel~ning weight ofevidence. Mvles v. Rocltwell Int'l., 445 So.2d 528. 536 (Miss. 1984). An 

appellate Co~lrt may not re-weigh the evidence and substitute its decision for that ofthe Commission, 

but rathcr an appellate Court has the duty to defer to the Conlmission when its decision can be 

u p o t e i  Foilcht V.  Stuart C. Irby Co.. 523 So.2d at 317. The Court should not determine where 

the preponderance ol'the evidence lies when the evidence is conflicting, with the assun~ption being 

111111 the Co~ntnission, as the trier of fact, has previously determined which evidence is credible, has 

\\ui$t. and \\hich is not. Oswalt v.  Abernathy & Clark, 625 So.2d 770. 772 (Miss. 1993). 4 
\ 

Aplxllare C o ~ ~ r t s  are thus bound by the factual findings made by the Commission, even if the 

- - 
e\itlence on tliu record would lead the appellate Court to a different conclusion. 

w, 690 So. 2d 12 14. 12 18 (Miss. 1997). 

U. The  Findings of Fact and  Conclusions of Law of the ALJ, 
RIWCC, and  Circuit Cour t  Judge a r e  Supported by 
Substantial Evidence, and  Should be Affirmed on Appeal. 

I t  is well scttlcd i n  workers' compensation proceedings that the claimant bears the overall 

bunlcn ol'pro\.ing facts prerequisite to hcs recovery. T.11. Mastin & Co. v. Maneurn, 61 So.2d 298 

( M i s s  l 9 i ? ) ,  
I 

1 ' 1 ~  parties have stipulated that Appellant's injuries were sustained in the July 3, 2002 

accident and have stipulated the nature and severity of the injuries. R. 6 2 However, in 

- tlLkwnit~ing \\I~i.tller an i11ju1.y is c o ~ n p e ~ ~ ~ a h l e .  mi illjury must be found both to arise out of and to 
i 

occur in thc course ol'cmployment. An injury arises out of an e~nploymcnt only when there is a 

, 
-9 - 

I 



causal connection between the injury and the conditions under which the work is required to be 

perlbrnied. Persons v Stokes. 76 So2d  51 7 (Miss. 1954). In order for an injury to be compensable, 

i t  is necessary that the injury result from some risk to which claimant's employment exposes her. 

I'ersons v. Stoltes, 76 So.2d at 5 19. 

An injury occurs in the course of the employment when it takes place within the period of 

the cnipioy~nent, at a place where the employee reasonably may be in the performance of her duties, 

\\;bile she is li~ltilling those duties, while engaged in the fi~rtherance of the employer's business. 

I'crsons \.. Stokes. 76 So.2d at 5 19. An activity is related to the employment if the activity carries 

out the enip1o)er's purposes or advances the employer's interests directly or indirectly. Id. 

I lo\le\er. i f e  servant steps aside from the master's business on some purpose of her own 

ciiwmnectecl from her employment, the relationship ofmaster and servant is temporarily suspended 

antl this is so no matter how short the time, and the master is not liable for an employee's acts during 

such a pel-iod of deviation. Id. (citing Stovall v. J e ~ s e n ,  13 So.2d 229, 230 (Miss. 1943)). 

The Appdlees assert that, based upon the facts as stipulated by the parties. and detailed 

; ~ h o \  c. h c .  !\I .I. M WCC'. antl Circuit Court .ludge correctly found that there is no basis tor an award 

ol'cnmpensation to Appellant. The Appellees have shown, as the ALJ, MWCC, and Circuit Court 

.ludgc cor~cctl! Sound. that Appellant was injured \\liile on a deviation from her cmploymcnt, which 

\ \ a \  1 1 0 1  ~ I I  the iurtherance ofher  employer's business. hut rather a personal mission. R .  70 

1. The ALJ, MWCC, and Circuit Court Judge Correctly Found, 
llpon Substantial Evidence and in Accordance with Mississippi 
Law, l'hirt Cleitnilnt Was Not a Traveling Employee. 

/\ppcllnnr argued her lirst theory of recovery itnder the "traveling employee" rule. A 

"traveling employee" is regarded as being in the course of employment from the time the employee 



leaves home on a business trip until she returns, and tlie employment covers both time and place of 

tra\.el L'.YCL'/JI in ~lci.ic1lio17 C ~ I , Y ~ S  or where she was on a personcd mission or errcmd of her own. 

Bryan Uros. Packing Co. v. Dependents of Murrah, 106 So.2d 675, 677 (Miss. 1958). (emphasis 

atltlecl). 

I'o the contrary. in the case of an employee having a fixed place of employment, the 

employee. and not the employer, generally assumes the hazards associated with going to and coming 

li.0111 the place of employment. Hurdle and Son v. Holloway, 749 So.Zd 342. 348 (Miss. Ct. App. 

9 9 9 )  T ~ L I S ,  injures received in transit to or from the job are generally not deemed compensable 

untlcr the Mississippi Workers' Compensation Act. Id. 

A trawling employee is one who goes on a trip to further the business interests of her 

emplo! cr. such as a traveling salesperson or a person attending a business conference for the benefit 

~ - ol'licr cmploycr. King v. Norrell Serv.. Inc., 820 So.2d 692,694 (Miss. Ct. App. 2000) (citing- 

Bros. I'ackine Co. v.  Dependents of Murrah, supra, 106 So.2d at 677). 

;\ traceling cmployee is an employee for whom travel is an integral part of the job; the 

trawling employee tiif/>~:v,fiom /he ordintrry commuler, and by virtue of the employment is exposed 

to greater risks than thosc encountered by tlie traveling populace. Kin2 v. Norrell Scrv.. Inc.. 820 

, So.?d at 694 (emphasis added). 

The /\ppeIIees have argued. and three separate Orders have properly concluded. that Dr. 

Houldin \\as not a "traveling employee" for purposes of compensability, but rather that she was a 

commuting employee which would remove her from the application of the "traveling employee'' 

- 1n11c I< 10. 1 ) r  Iioulcli~i was not a traveling salesperson, was not a route salesperson, and was not 

an emplo!t.e whost. work necessarily entailed travel away from her employer's premises incidental 



to her work duties. 

In the record. it is stipulated that Dr. Bouldin had a fixed place ofbusiness. Specifically, she 

\\orhcd a bet weeldy and monthly schedule, rotating between the county health departments of 
I 

C'oahoma C'oilnty, Quitman County, Panola County, Tunica County, and Tallahatchie County, and 

\\orl,ecl at a particular county health department on a specific given day. R. 6,778-9. Appellant also 

had a bet nark xhedulc  from 8.00 a.m. to 5:00 p.m. daily. R. 7.71 1. Because of her fixed place of 

c~nplo).ment (although variable), it is immaterial that Appellant resided in Clarksdale, Mississippi, 

and \\;orlted in  various Delta locations. R. 6,777-8. Dr. Bouldin merely commuted from her home 

to thcsc various fixed places of employment within her set work schedule. 

Illustrnti\.e of this point is the Court's opinion in Kine v.  Norrell Serv.. Inc., stpra. In that 

u \ c .  the clai~nant was employed by a temp agency in Batesville, Mississippi, who was placed by the 

~ ~ 

agency in a job at Oxfbrd Wire and Cable Company in Oxford, Mississippi. Kinr v. Norrell Serv., 

Inc.. 820 So.2d at 694. Her employment at Oxford Wire required her to travel from her home in 

lhtes\i l le to the plant in Oxford. Id. The claimant was injured in an automobile accident returning 

to Ih t~ . s \ i I i r  alicr leaving a day's work at Oxford Wire. Id. The claimant sought compensation from 

hcr ~ c m p  ngcnc!. and argued that since she had no fixed site of eniploynient. she should be 

considcrcd a "traveling employee". Id. at 695. The Court of Appcals disagreed. and found that the 

Ii)cus on the cli~imant's employment should be on whether her work duties began only after arriving 

at a specilic and identifiable work place designated by the temp agency. and the focus should remain 

I the same e w n  ihough the claimant could have been reassigned to c1 dif/it.en/ nwrk place chily, 

- 
I I .  ~ I ~ I I I O I I I I I I I K  Kine 1.. Norrell Serv.. Inc.. .s~cprtr at 695. Thus: the Cor~rt ruled that King was 



not a t m d i n g  employee. and denied her compensation.' 

i\ppellrunt asserts in her brieE M ithout explanation, that she is not a "commuting employee" 

but is a "traveling employee" due to the fact that: "Unlike the other employees at the health 

dcparment in Sumner, Dr. Bonldin was receiving reimbursement for her travel. Dr. Bouldin was 

paid difl>rently due to her positionltitle and job responsibilities." Brief of Appellant, at p.6. This 

statcmcnt is not ~ e r i l i e d  by any record citation, and is not altogether true. For instance, Stephanie 

Coker. stall' nurse with the Mississippi State Department of Health, likewise was a commuting 

emplo!cc. \\I10 was ~.emunerated for her travel time. R. 124-125. As is duly, and correctly, noted by 

the AL.1. the manner of Appellant's remuneration does not make her a traveling employee as that 

term is used in \vorkers3 compensation matters. R. 19. To  the contrary, Appellant's remuneration for 

tra\ el lime \\uuld entitle her to compensation if she was injured while driving to work, or returning 

to l ~ e ~  home. R. 19: FN 3. infia 

Based upon the foregoing, the ALJ, MWCC, and Circuit Court Judge proper!y concluded that 

Dr. Rould~n Jailed to meet the definition crafted by the Courts for a "traveling employee" and, as 

such. is 1101 entitled to the protection ofthe "traveling employee"rule. R. 19. Since Dr. Bouldin was 

a commuting cniplo) cc. an) reliancc on the "traveling employee" rule is misplaced. 

" One material clistinctio~~ between theemploy~nentof Kingand Dr. Bouldin, is that Dr. Bouldin was 
conipcnsatetl k ~ r  her travel time to and from lier home to the various county hcalth departmcnts. whereas 
Kill2 \\;IS ~iol. I<.  7,11/1 1-13; Kinr v. Norrell Services. Inc., szij~ru, at 694. While this is a distinction, it is 
;I distinctio~~ \.vithout a difference. The fact that Dr. Bouldin was compensated for her travel time does not 
make her a traveling employee; she is still a commuting employee. as she had a set schedule daily, weekly, 
and ~~ro~~llil!. at a lised place of e~nploymcnt. The fact that she was paid for her travel time would only be 
~rclc\ ~ I I I ~  ii'rl~c \vas acrually injured while she was traveling from lierl~ome in Clarksdale to any oftlie various 
coilnl! I~c i~ l~h  dcparl~nec~ts, or while returning to her home i n  Clarksdale from one uT the county health - 
clcp;~rt~~~cnts. In such a case. tluc and owing to tlic fact of hcr con~pcnsatio~~ for trawl by hcr Cmploycr, this 
\rouId I I O ~  provide lier with the beneiit of the "traveling employee" I-ule, but ~,ouItl  provide all exception to 
~lic "pi~is i111tl COI I I~ I IZ"  rule. See, e . 2 .  Wallace v.  Coniali Countv Lumber Co.. 77 1 S o . 2  3 16,? 18 (1'155). 
n. l C ) .  



Nevertheless, regardless ofwhether Dr. Bouldin was or was not a "traveling employee," she 

must be tlcnictl con~pensation for her injuries. Appellees reiterate the "traveling employee" rule from 

thc t\vo most-cited sources: A "traveling employee" is in the course ofher employment from the time 

she Icaws home on a business trip until she returns, and the employment covers both time and place 

of t ra \d ,  escept in rlevir~tion cnses or where the employer wns on n personnl missiorz or errnnd 

of her uwn. Brvan Bros. Packing Co. v. Dependants of Murrah, 106 So.2d 675,677 (Miss. 1958) 

(emphasis added): "Employees whose work entails travel away from the employer's premises are 

held in the majority of'jurisdictions to be within the course oftheir employment continuously during 

the trip. ercepf 1v11en rr rlistirtct rlepnrttrre on crpersonrrl errnnrl is shown. " Smith & Johnson. Inc. 

Y .  Eubanks. 374 So.2d 235, 237 (Miss. 1979) (internal citations omitted, emphasis added). Thus, 

an\ .  cniplo) cc. whether a traveling employee or, as here, a cornmuting employee. may deviate from - 
the course and scope of her employment, and any injury while on such a deviation is not 

cornpensable. 

'This premise was most recently tested by the Mississippi Court of Appeals in Houston v. 

Minisvstems. Inc., 806 So.2d 292 (Miss. Ct. App. 2001). While the claim in Houston v. 

3'linis~stcn>s. Inc. \\as ultimately found to be cornpensable. nevertheless. the traditional r ~ d e  was 

l'ollo\\cd. and I T I L I C ~  discussio~i was made regarding deviation. The facts ofthat case, while wholly 

tIistiny\~isl~i~hle liun the Fxts herein. nevertheless merit discussion. 

In I-louston v. Minisystems, Inc., there was no doubt that the Houston was a traveling 

1 salesperson. llouston v .  Minisvstems. lnc., 806 So.2d 292,293-294. In that case, Houston had been 

- 
I tl.i~\cliny OII  ;I husincss call i n  the coulxe and scope ol'lier employment, and, while en route to her 
1 

business call. tlic appointment was canceled. Id. When Houston, already on the road in furtherance 
I 



of her call, Sound out about the cancellation, she traveled to have lunch with her daughter at her 

daughter's I I U I I I ~ .  Id Following her luncheon with her daughter, she then began her travel back to 

Iicr e ~ i i p l q e r ' ~  oflice. and while en route. was involved in an automobile accident which resulted 

in her death. 

l'he dispute in that case centered over whether. at the time of her death, Houston had 

abandoned or deviatcd fro111 the business of her employer, and if so, had she returned to her 

 employe^-'s business befol-e she was Idled. Houston v. Minisvstems, Inc., 806 So.2d at 294. The 

I 

i\lississippi Court of Appeals, in adopting the findings of the ALJ and Full Commission, found 

particularly probative that, "when Ms. Houston was at her daughter's house eating lunch, she was 

engaged in a personal deviation frolil her employer's business, but the minute she got back in her 

company car and began driving toward her business headquarters in Sardis, during the normal 

~ ~ 

\\orking hours oftlie day. slie had resumed her business mission." Id. at 294. Thus, any employee, 

\\hether a traveling employee or not, may deviate from the course and scope of her employment. 
I 

I3r\an Brothers I'ackinr Co. v. Deuendents of Murrah, S L I P I Y ~ ,  106 So.2d at 677; Persons v. Stokes, 

In ,~flirming the Ordcr of thc ALJ in Houston v. Minisvstems. Inc., the Court of Appeals 

;~ilopteil the narro\v inquiry of thc ALJ: "The work connectcdness required by the Workers' 

C1111ipu1wtio11 Act h r  cornpensability is nut a function of the  points on a compass nor number of' 
I 

milcs. nor particular routes. It is a function of the nature of the activities in which the claimant 

w l s  engaged at the time of the accident." I-louston v. Minisvstems, Inc., 806 So.2d at 894. 

- 
I (cnlplia4.; xldcd). 

I I lo\\ever. in  this case. the stipulated facts clcarly show the nature of the activities in which 
I 



Dr. Douldin was engaged at the time of her accident, and leave the firm conclusion that she deviated 

li.om lier employment at the time of her accident. Dr. Bouldin's hours of work were from 8:00 a.m. 

to 5:00 p.m. daily. and she was entitled to a one hour lunch break as a matter of right, usually taken 

nl'ter all patients have been seen. R. 7.11[11, 14. She was not paid for her one hour lunch break. and 

\\as entitled to leave tlie premises for any break. R. 7,7717, 16. At the time of the accident giving 

I-ise to this claim, Dr. Bouldin was on her one hour I L I I I C ~  break, and was not paid for this break. R. 

7 . 1  7 She left tlie premises of her employer on the date of the accident for the purpose of 

taking ;I walk on her lunch break, and was actually engaged in the activity of taking a walk on lier 

unpaid lunch break wllen she was struck by motor vehicle and sustained the injuries for which she 

is sceking compensation herein. R. 7,1121 20. Most importantly, it is s t ip~~lated that, at the time 

of thc accident in question, Dr. Bouldin was not ~erforminesewices  for her emnlover. R .  8,125. 

Based upon these stipulated facts, and the decisions of tlie Mississippi Workers' 

C'on~pensation Comniission and the Mississippi Courts, the ALJ, MWCC, and Circuit Court J~idge 

~wuperl! cvnclucled that the nature of tlie activity in which Dr. Bouldin was engaged at tlie time of 

the accident was \vliolly personal to her and had nothing whatsoever to do with her employment or 

jub duties. R .  20. She deviated from the course and scope of lier employment when slie left the 

e~nployer's prc~nises. taking a walk on her lunch break, which was on time not compensated by lier 

I:n~plo!crand in \\hicli time slie was not performing sewices for the benefit of her employer. R .  70. 

I'he stipulated facts in tlie record defeat Dr. Bouldin's recovery under tlie Mississippi 

\h:orl;ers' ('ompensation Act for the injuries sustained as a result of the  July 3,2002 pedestriadcar 

:~cciilent \\liicli rendered her permanently and totally disabled. 

'I'l~e 2 1  ..I. MWC'C'. and Circuit Court Judgc correctly found that Appellant was a comniuting 



employee and not a traveling employee. Dr. Bouldin has argued in her brief that, " . . .when 

Bouldin's acti\.ity of walking during her lunch break is viewed as 'a whole', her injuries did occur 

\\.hilt she was in the course and scope of her eniployment." Brief of Appellant, at p.1-2. 

Nc\ crllwlcss. i t  is inescapable ~inder the {'acts of this case that Appellant, as properly determined by 

the A1.S. MWCC; and Circuit Court. deviated fiom her master's employment on the date of the 

accident: she was cngaged in a personal mission, taking a walk, while on an unpaid I L I I I C ~  break away 

Srom the premises of' her employer. She was injured away from the employer's premises. The 

parties have st ip~~lated that she was not performing any services for her employer at the time of the 

acciilcnt. As rlie decisions of the Mississippi Workers' Compensation Commission and the 

Mississippi C O L I ~ ~ S  hold, any deviation from the master's employment renders injuries sustained 

\ \ I~ i le  on that deviation not compmsable by the employer. This is so regardless of whether the 

emplo)ce is a "traveling employee" or whether the employee is a commuting, regular employee 

\r urliing liscd hours and places ofemployment. Thus, viewed as "a whole," as Dr. Bouldin suggests, 

shc clcarl! dc\:iated from her employment at the time of the accident, and t h ~ ~ s  her accident did not 

nrisc out ol: and did not occur in the course of. her enlployment. 

:2cc~rdingl!. the ALJ, MWCC. and Circuit Court Judgc properly found that Dr. Bouldin is 

not cntitlcd to compensation as this claim did not arisc out of and in the course of hcr employment; 

; I I ) ~  qic~ilically T ~ L I ~ L ~  that 111.. Houldin was 21 commuting employee. who deviated from her master's 

cmploymen~ at the time of the  accident. R. 19-20, This finding was based on substantial evidence 
I 
1 stipulated in the liecord. and is in accordance with decisions of the MWCC and Mississippi law; 

- 
I accol-tlinyl!. h i s  linding musl be at'firmed hy this Court. Westmoreland, vrcprtr, 752 S o . Y  at 447- 
i 



2. The ALJ, MWCC, and Circuit Court Judge Correctly Found, 
Upon Substantial Evidence and in Accordance with Mississippi 
Law, Thrt Claimant Was Not Engaged in a "Personal Comfort" 
Activity at the Time of the Accident. 

Dr. Uouldin's second basis for compensation in this case rests upon the application of the 

-personal conili)rt" doctrine. AS the ALJ. MWCC, and Circuit Court Judge correctly found, there 

is no support lbr an award of compensation on this basis. R. 16 

'l'he Mississippi Courts have held that an injury resulting from a "personal comfort" activity 

ol'an employee. which is reasonably incidental to the employment, although not a necessity of it, 

lnay be compensable under the Workers' Colnpensation Act. See Collums v. Calendonia M f t .  Co., 

1 1  5 So.?d 672 ( M i ~ s .  1959) 

In that case. the claimant, Collums, purchased a soft drink from a vending machine kept on 

the employcr's premises for the convenience and refreshment of its personnel. Id. at 672. It was 

customary lbr Col lun~s and other employees to purchase soft drinks during breaks. Id. Collu~ns 

pwchasetl n beverage. drank li.om i t ,  and became ill after she realized that the beverage bottle 

wntaincd part ol'a mouse. Id. 'fhc Court in Col lun~s found her injuries to be compensable ~lnder 

the Act. Id. 

I t  is important to note that in the Collums case. the incident occurred on the employer's 

premises \\bile Collunis was engaged in an activity "reasonably incidental" to the employment, 

although not a necessity of it. in drinking a beverage on her break. Id. This decision is in line with 

thc basic p i ~ n i s e  in \wrlicrs' c ~ n i p c n s a t i ~ n  to compensate employees having fixed hours and lised 

place of \vork for iniuries occurrinc on the employer' premises. See Vardaman S.  Dunn. A//i..s.~i.s.sippi 
+ 
i 

I l b r k ~ ~ l e ~ i  :s ( ' o ~ ~ r l ~ e ~ i . s t r / i o ~ .  3 178. Other examples of the "personal comfort" doctrine identilied by 



Dunn include: (1) brushing teeth; (2) applying self-medication; (3) going to the telephone; (4) 

changing clothes; (5) drinking water; (6) taking refreshment; (7) seeking warmth or shelter; (8) 

attending the call of nature; (9) washing up after work; (10) seeking fresh air; and (1 1 )  smoking and 

procuring tobacco. See Vardaman S. Dunn, Mississippi Workmen's C'un?pensution, $178. 

' 1 ' 1 ~  A1.S. MWCC, and Circuit Court Judge found that Dr. Bouldin was not engaged in a 

pcrsunal act I > L W S L I ~ I I I  to the "personal conifort" doctrine which would provide compensation to her 

tbr her injuries i n  the present case. R.  16. It is stipulated and undisputed that she was not upon the 

premises of her employer at the time of the accident, but had deviated from her employment by 

taking a walk away from the premises on her one hour unpaid lunch break. The accident did not 

occur on the ~~ rcmi se s  of the emolo~er .  At the time of the accident, Dr. Bouldin was not performing 

1 an). scrvices tbr her employer, nor was the occasion of her personal mission, i.e., her walk on her 

~ ~ ~ ~ n p a i d  lunch break. reasonably incidental to her employer's business. Again, when viewing Dr. 

Boulclin's activity of taking a walk, off the emplover's vremises on her unpaid lunch break as a 

\\Iiule. her inluries while so engaged remain non-compensable. Thus, the ALJ, MWCC. and Circuit 

C'our~ correctl! held [hat Dr. Bouldin's arguments in this regard fail, and accordingly, they correctly 

3. The ALJ, MWCC, and Circuit Court Judge Correctly Found, 
Upon Substantial Evidence and in Accordance with Mississippi 
Law that the "Threshold 1)octriuc" Does Not Apply. 

I 

Appellant has raised a final argument in favor of compensation, namely that the close 

~proximit~ol ' t l~c  place of the accident to employer's premises operates in favor oftlie application of 

L 

111c "thrcsliuld cluctrine" for compensation. Again, the .4ppellees assert, and the A L J ,  MWCC, and 
I 

C'ircuit ('ourt .ludgr correctly found. that the "threshold doctrine" is inapplicable in the present case. 
I 



R. 18. 

The hazards encountered by employees while going to or returning from their regular place 

ol'worlk. before reaching or after leaving the employer's premises, are not ordinari!~ incident to the 

employment. and for this reason injuries resulting from such hazards are in most instances held not 

io be compcnsable as to arising out of and in the course of the employment. Wallace v. Copiah 

Countv 1.n1nber CO. ,  77 So.2d 3 16, 3 18 (Miss. 1955) (internal citations omitted). 

The general rule is subject to the following exceptions recognized by Mississippi Courts: (1) 

where rhe employer furnishes the means o f  transportation or remunerates the employee; (2) where 

the cmploycc performs some duty in connection with the employ~nent at home; (3) where the 

employee is injured by some hazard or danger which is inherent in the conditions along the route 

necessarily used by the employee; (4) where the employer furnishes a hazardous route; (5) where the 

injur) resulk lium a hazurdous parking lot furnished by the employer; or (6) where the place of 

injury. althouyl~ owned by one other than the employer, is in such close proximity to the premises 

o\+netl h> the employer as to be. in an affect, a part of such premises. Id. This last exception to the 

"guing to and coming from" rule is known as the "threshold doctrine." 

iZt the uutset. i t  should be noted that there is absolutely no evidence in the record to reflect 

\\hcthet-. at thc time of the  accident. Dr. Bouldin was actually returning to her employer's premises 

at ihc time vl'l11c accideni giving rise to her injuries. It cannot be assumed that she had completed 

the personal mission which constituted the deviation from her employment, the walk on her lunch 

break. and no evidence introduced in the record states otherwise. Also, it is only logical that a walk 

l q i n s  \\hen ;I person leaves the premises and ends when they are back on the premises. Further, 

ii is undispu~ed and stipulated that Dr. Bouldin was struck by motor vehicle and inj!!red while taking 



a walk on her unpaid lunch break, off the premises of the health department, and while not 

performing services for her employer. R. 7-8,11717. 19-21,25. 

I 'he "threshold doctrine" is stated to contain two parts: ( I )  the presence of a special hazard 

at the particular off premises point, and (2) the close association of the access route with the 

premises. so far as going and coming are concerned. Stevnev v. lne.alls Shivbuildine. Div., Litton 

Svs~c.ms. Inc. 4 15 So.2d 953. 964 (Miss. 1982) (internal citations omitted). The clearest case for 

compensahility is found when the off-premises route is the only means of access to the premises. 

Id. (internal citations omitted). The decision is wholly inapplicable to the claimant's - 

contentions herein. In the Steoney case. claimant was employed by Ingalls Shipbuilding, and was 

cntitled to a 30 minutc lunch break each day. Id. at 963. On the date of the accident, while driving 

along the sole access road leading into the shipyard and its parking lot, claimant was involved in a 

t\\u car accident and was seriously injured. Id. The accident occurred on the access road in front of 

the Ingalls e~nployment office. Id. At the time ofthe accident, and during the lunch break, claimant 

\\as dri\ ing his own personal car, was not being reimbursed for transportation expenses. and was not 

paid any remuneration. Id. He had not been instructed to perform any duty or task for Ingalls during 

his lunch lpcriod. Id. 

I'he ('ourt i n  S t e p n o  v. Inralls Shivbuildine Div.. Litton Systems. Inc.. Sound six k t o r s  

which ~icccssitatcd application of'the "threshold doctrine"exception to the "coming and going" rule: 

( 1  ) the access I-oad was the sole access and exit to the lngalls Shipyard and the place of claimant's 

emplo! nicnt: (7) although the street was a public road, it was used principally by the employees of 

Ingall.;: ( 3 )  during shift changes and lunch breaks, thousands of lngalls' employees exited and 

C I I I C ~ C ~  the plant hy that sole access route: (4) the premises on each side of the access road were 



owned and used by Ingalls, and lngalls had erected a sign warning its employees ofhazards incident 

to the access roads: (5) lngalls knew and recognized that the intersection of the access road and the 

road leading to the employment office constituted a hazard; (6) the appellant was exposed to a 

greater liaxal-d than tlie general public for the reason that he worked regularly every week and was 

required to cross tlie dangerous intersection on its way to and from work each day. Id. at 966. 

None ol' these factors are applicable to the matter before the Court. Dr. Bouldin's 

employment with tlie Mississippi State Department ofHealth did not place her in greater hazard than 

the ordinary walking public in Sumner, Tallahatchie County, Mississippi. R. 18. There is no 

cvidcnce ill the record that the volume of the employees, or patients, coming to or coming from the 

Tallahatchie Co~tnty Health Department made this street more dangerous by virtue of the heavy use, 

nor is there any evidence that the Tallahatchie County Health Department knew of, or recognized 

any. greater liazard in the use of this road by its employees. R. 18. There is no evidence that the 

street on \vliicli Dr. Bouldin was injured or the path mentioned in the stipulations is the sole access 

~ O L I I C  10 IIIC I~edtl i  departmen[. Thus, tlie ALJ, MWCC, and Circuit Court Judge correctly found that 

the 'threshold doctrine' is inapplicable to any analysis of the present claim for benefits, and denied 

c o ~ n p ~ r ~ s a ~ i o n  accordingly. R. 17-1 8. 

Last. there is nothing in the record which advances Dr. Bouldin's ihcory that she was actually 

returning 10 \\ark at the time of the accident. only assumptions. Brief of Appellant. at p. 6. An 

employx \\ho claims an exception to the coming and going rule has the burden of proving that she 

I lillls into one ol'tlie exceptions. Edward Hvman Co. v. Rutter, 130 So.2d 574 (Miss. 1961). The 

! 
r 
i 

!\I ..I. h4\VC'('. and C'ircuit Court Judge correctly found that Claimant did not prove facts sufficient 

to fall into tlie p~lrview of the exceptions to the "coming and going rule" as discussed in Wallace v. 



Cooiah County Lumber Co.. S L I ~ ~ U ,  and Steonev v. Ingalls Shipbuilding Div.. Litton Systems, Inc., 

SUIIIW. and correctly applied the law with respect to the "threshold doctrine." R. 17-1 8. Accordingly. 

the ('our( s h o ~ ~ l d  aflirni the Orders of the ALJ, MWCC. and Circuit Court. 

v. 

CONCLUSION 

The Appellees acknowledge the nature and severity of Dr. Bouldin's injuries, and naturally 

sympathize with her. However, her injuries are simply not cornpensable under the Mississippi 

Worlters Compensation Act, as correctly found by the ALJ, MWCC, and Circuit Court Judge. 

' h i s  Court is bound to affirm the findings of fact of the ALJ and MWCC as long as they are 

supported bj. substantial, credible evidence. Siemens Enerrv and Automation, Inc. v. Pickens, 732 

So.2tl 376. 282 (Miss. Ct. App.1999). The Appellees have not asked the ALJ, the MWCC, or the 

Circuit Court to wcigh any evidence, or to make credibility determinations. as it is unnecessary to 

do so in this case. To the contrary, all material facts necessary to the determination of the issues in 

this maltcr ha\ e been stipulated by the parties. 

I.'urtlier. this Court can overturn a decision of the MWCC only for an error of law, for an 

~~nsupportcd finding offact, or where a decision was arbitrary and capricious. Id. The reasoning of 

the AI..I is in  lock-stcp with the decisions of the Mississippi courts. and supported by valid casrlaw. 

and was adopted by the MWCC in its entirety, and affirmed by the Circuit Court. Dr. Bouldin asserts 

that lhc 1 . . 1  improperly decided issues of law with respect to whether or not she was a "traveling 

emplo!cr" on the date of thc accident. Dr. Bouldin relies extensively on one case, Houston v. 

Minis\ stems. Inc. cilcd .sr~pr.c~. and discussed at lengthabove. Dr. Bouldin has obviously ovcrloolied 

[lie lilct ! h ; ~ t  the Houston case was decided by ALJ Thompson, who also decided the instant matter. 

C c r ~ ~ i n l y  this CULII-t will not ovrrlooli that fact. 
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! For the reasons set forth above, the Appellees respectfully request this Court to affirm the 

lindings o f l i~c t  and concl~tsions of law of the ALJ, MWCC, and Circuit Court. 

Rcspectli~lly submitted this the @day of 
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