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I. ARGUMENT

A. The Claimant's Loss of Wage Earning Is Greater than
the Award.

Claimant was not rehired by Pure Water%Solutions. Disability
measured in this manner is referred to as “industrial” disability
as opposed to “functional” or “medical” disability; the claimant
must prove industrial disability by proviﬁg medical impairment

which results in a diminished wage-earning capacity. Robinson v.

Packard Elec. Div. GMC., 523 So.2d 331 (Mis?. 1988). The recoxrd
evidence reveals claimant's wages were re@uced from $522.59 to
$185.51. Claimant's wage-earning capacit# ‘has been severely

|
diminished. In fact, the record evidence indiqates claimant could

\
not perform the loading and lifting tasks of his pre-injury job and
searched for similar employment at wages eqhal to his pre-injury
wage.

The fact that claimant has secured empléyment as a bus driver

with the Rankin County School District does! not negate a loss of

wage earning capacity. Georgia Pacific v. Téplin, 586 S0.2d 823,

828 (Miss. 1991). The burden the employer m?st over come is that

the employee has suffered no loss of wagé earning disability.

Jordan v. Herculesgs, Inc., 600 So.2d 179, JSE (Migs. 1992). The

correct standard for overcoming the burden ofia;prima facie case of
total disability is by presenting affirmati%e evidence that other
jobs existed in the relevant job market f&r which the worker's
compensation claimant was at least facially q%alified, and that the

claimant made no legitimate effort to pursue%any such employment.



McCray v. Key Congtructors, Inc., 803 So. 2@ 1199 (Miss. Ct. App.
2000) . Moreover, the record reveals claimant ;pplied for employment
at nine various jobs. In addition, claimént continued his job
search by applying for employment with the list of potential
employers he received from the empioyer!carrier's vocational
specialist. He applied for most of these posiiions and obtained two
job interviews. However, no employment wasiextended to claimant.
These facts demonstrate claimant has sustéinai a loss of wage
earning capacity greater than the amount awérded.

B. The Employer/Carrier' Failure tb File A Cross-

Appeal Bars Review of The Full Commission's Award
of Permanent Partial Disability.

The employer/carrier did not file a crosé-appeal from the Full
Commisgion order awarding claimant partial p%rﬁanent disability in
the amount of $69.68 per week. For an appelleé to raise an argument
other than in response to the appellant's a%gument, the filing of
a notice of cross-appeal M.R.A.P. 4(c) is;necessary. Morrow v,
Morrow, 591 So.2d 829, 832 (Miss. 1991). Thejemployer/carrier‘s
failure to file a notice of cross-appeal i% fatal. Under Rule

4{(c), a notice of appeal for a crogs-appeal mﬁst be filed within 14

days after the date on which the notice éf appeal was filed.

Lindsey v. Lindsey, 612 So. 2d 376, 377 (Miss. 1993).
This Court should not consider the employer/carrier's cross-
appeal. Appellee's Brief at 8-9.

IT. CONCILUSION
The Court should reverse and renden that claimant has

sustained a $224.69 per week loss of wage €arning capacity as a




result of the July 26, 2001 work-released injury ($522.59 minus
$185.51 = $337.08 X 66.66 = $224.69), Thd legal effect of the
evidence and the ultimate conclusion to bé drawn therefrom are
questions of law. Here, the Full Commission feached the wrong legal

conclusion. Claimant's loss of wage earning Qapacity is 5224.69 per

week . |
5"
S0 REPLIED, this the l day of November, 2007.
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