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IN THE STATE OF MISSISSIPPI COURT OF APPEALS. 

BARTUDE. 
Defendant! Appellant. Case No 2007-KM-00268-COA 

v. 

STATE OF MISSISSIPPI. 
Appellee. 

APPELLANT'S BRIEF. 

STATEMENT OF THE ISSUES. 

I. Whether the trial court erred by denying the defendant's / Appellant's request for a perfect 

jury, and whether such denial contravenes the decission of the United States Supreme Court in 

Duncan v. louisiana. Baldwin v. New York. Frank v. U.S .. and Blanton v. City orN. Las 

Vegas. Nevada? 

II. Whether the defense counsel's failure to present a coherent and correct argument with regards 

to the defendant's request for a perfect jury constitute inneffective counsel representation? 

m. Whether the defendant as a Doctoral Student had the constitutionally protected right to make 

phone calls to and come to attend classes, use facilities open to students, and consult with members 

of faculty, and associate with fellow students in his academic department where he was attending 

classes and hoped to obtain his degree from at a time when such department was open to the public 
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(Absent any process / order prohibiting him from doing so) ? 

IV. Whether the following elements as defined and explained in the previous decissions of the 

United States and State of Mississippi Courts were established and proven beyond reasonable doubt 

a) The necessary element of substantial Emotional Distress? 

b) The necessary element of Malice ? 

c) The necessary element of "Wilful" ? 

d) The element of criminal threat? 

e) Harrassment ? 

V. Whether the accuser's "I don't Recall" and sudden loss of memory with respect to her 

previous testimony under oath in the Justice Court which was inconsistent with her testimony in the 

circuit court made her (the accuser) unavailable for cross examination and thus, deprived the 

defendant of his sixth amendment right to confront the witness against him especially when such 

testimony was used against the defendant by the prosecution in the circuit court ? 

VI. Whether the crime of Stalking was established and proven beyond reasonable doubt where 

there was no substantial and independent evidence (tapes, video, eye witness( available but not 

called by the state) etc) presented at trial ? Whether the defendant's right to speedy trial was 

violated considering that this is an appeal de novo? 
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VIT. Whether the trial court erred by refusing prior testimony of an unavailable eye witness and 

subsequent statement by the trial court that the prior testimony by both available and unavailable 

witnesses would not be helpful to the defendant in his court (Circuit court) since it did not help the 

defendant in the lower court (justice court) ? 

STATEMENT OF THE CASE. 

1. The defendant was arrested and charged of Stalking, and tried on April 12, 2005 and was 

found guilty in the Okitibbeha county Justice court by the same judge who prepared the charges. 

The defendant was found guilty of Stalking or harassment by telephone. 

2. The defendant then filed an appeal to the Okitibbeha county circuit court on April 12, 2005 

for a de novo trial in accordance with MRCP . He also filed motions for dismissal of the charges 

against him, and for a perfect jury trial. Both motions were denied by the trial court. The request 

for perfect jury was denied because the prosecutor and the trial judge opined that the maximum 

sentence authorized by the Stalking statute 97-3-107 was 6 (six) months. 

3. After prolonged delay caused by the state either because they were attempting to dismiss the 

defendant's appeal or because they were not ready to proceed, the case was tried on January 22, 

2007, and the defendant was found guilty of Stalking. The defendant filed this appeal to the Court 

of Appeals of the state of Mississippi. 
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FACTS. 

4. The defendant and the accuser were graduate students (Doctoral) at Mississippi State 

University, and belonged to the same department which the accuser called her place of employment. 

The defendant arrived in Starkville Mississippi on November 2, 2003 and met the accuser on 

November 4, 2003, at which time the accuser gave the defendant her home phone number written 

her. See exhibit "A ". The defendant called her and she called him a lot of times. They went out 

several times to eat in restaurants with the defendant paying the bills. They also went shopping 

several times and the accuser visited the defendant many times, and they also attended classes 

together throughout the spring semester of 2004. In all these activities, the defendant paid bills 

where bills were to be paid, while the accuser provided the rides where rides were needed. 

5. On September 2004, the defendant was arrested on a warrant issued by hon Judge Crump 

and charged of Stalking 97-3-107 See exhibit "B". On April 12, 2004 a hearing was held infront 

ofthe same judge Crump, the state produced three witness and the defendant produced one the only 

eye witness whom he subpoenaed. The State did not call him. During the hearing he contradicted 
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everything the accuser said See exhibit "C". The Mississippi State University Police stated that 

he did not uncover any stalking. See the Jusice Court transcript at exhibit C-J 

6. The witnesses produced by the state were not eye witnesses to any crime or incidences, 

nevertheless the judge found the defendant guilty but was not sure of what, so he wrote in his order 

guilty of Stalking or harassment by telephone See exhibit "D" (The justice court order). 

7. The defendant then appealed the matter to the Circuit court on April 12, 2004 See exhibit 

"E" . The delays that followed after this date was caused by the state who thought that the 

appeal to the circuit court was untimely, and sought to dismiss it. See exhibit "F" (Circuit court 

order denying their motion), further delay was caused by the unavailability of their witnesses. 

8. The defendant sought to dismiss the charges against him See exhibit "G", and also filed a 

request for a perfect jury trial See exhibit "H" Both requests were denied by the trial judge 

because the prosecutor told him that the maximum sentence authorized by the Stalking statute 97-3-

107 was six (6) months and that like DU1 the right to jury trial does not exist. See exhibit "1" 

(The trial court opinion denying the requests). 

9. The defendant also sought and obtained a subpoena for Mr Subramania (The only eye 

witness). The defendant was unsuccessful in finding the witness to serve him with the subpoena. 

The state did not call this eye witness. 
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4. The elements that the state must prove beyond reasonable doubt are malice, substantial 

Emotional Distress, Wilfulness, criminal tbreat, and that the course of activity was not 

constitutionally protected. The evidence must be substantial and specific and sufficient in proving 

each element beyond reasonable doubt, and not just talk about it. 

a) There was no testimony that the course of activity was malicious at all, furthermore, Malice 

has been defined by the Supreme Court of Mississippi in Eckman v. Cooper Tire et aL 2003 - CA -

02223 - SCT. and in Harden r. Foryt 407 So. 2d 539. 

b) Substantial Emotional Distress was not established and proven beyond reasonable doubt. The 

Supreme Court of Mississippi made it clear in SidneY Wong v. John Stripling et aL 94 - CA - 01095 -

SCT. That Emotional Distress requires the course of conduct to be outrageous and extreme as a 

matter oflaw. There must be a clear proof of substantial injury. The course of activity was no where 

close to being outrageous and there was no proof of injury (Medical Report, etc). Infact there was 

evidence that she was normal, and not distressed. See Dr. Cathcart's testimony at page 44 of the 

Circuit court transcript. 

c) The State did not establish and prove beyond reasonable doubt the inportant element of Wilful 

which the United States Supreme Court defined as one undertakenwith bad purpose See Heikinen v. 

U.S. 355 U.S. 273.279. In Ratzlafr. U.S. 510 U.S. 135.1371994 The Supreme Court of the 

United States stated that in order to establish a "Wilful" violation of a statute the Government must 

prove that the defendant was with knowledge that his conduct was unlawful. The defendant resided 
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in Mississippi for less than one year before the incident, and there was no evidence of any substance 

that demonstrates that he was aware that his course of activity was unlawful and unconstitutional. The 

defendant reiterates that his course of activity was lawful and constitutionally protected. 

d) The Element of criminal threat as defined by the statute 97 - 3 - 107 was not established. The 

defendant never threatened the accuser. The accuser testified to that in the justice court. See exhibit 

e) There was no testimony or evidence that demonstrates or proves beyond reasonable doubt that 

the defendant harrassed the accuser as specified in the statute. There were no specific date, time of 

any incidence given, due process requires such dates, times and place of each incident if any to be 

specified 
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he observed or witnessed any harassment or stalking, but said that the accuser had complained to 

him that she did not want the defendant to have any contact with her. Cathcart's Testified that 

the defendant was in his own office and left after he threatened to call the Police, and that there was 

no scene, the encounter was between him and the defendant. The accuser did not know what 

happened between both of them because she was not there and her testimony did not support the 

testimony of Dr Cathcart's, in other words she did not testifY that she was with the defendant in 

Dr. Cathcart's office when Dr Cathcart asked the defendant to leave (Dr. Cathcart's office). The 

accuser took the stand and testified that she was acquainted with the defendant, went out to places 

like Kentucky fried chicken, attended classes together in the same department, that she gave the 

defendant rides and that the defendant later was trying to change the relationship between them, 

when asked how the defendant was trying to do so she said by coming to the department, and 

talking loud to other students about how nice she is and that such discussion was making her 

uncomfortable. See the Circuit court transcript at page 15 # 5 . She also testified that the 

defendant never hit her, that he was angry and threw a chair, and that she was uncomfortable and 

afraid of the defendant. On cross examination, she withdrew her testimony thatthe defendant threw 

a chair, and said that she used the wrong word that the defendant did not throw a chair but, 

moved a chair. See the accuser's testimony at page 29 line 1 Excerpt presented below. 
------ ------
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accuser when he came to the office on September 21, 2004, and that he (Subramania) testified under 

oath in justice court after the defendant subpoenaed him. The defendant was about to present his 

(Mr. Subramania' s) testimony which contradicted the accuser's testimony, when the state objected 

and the trial court sustained the objection. See page 56 of the transcript. Excerpt presented below. 

The rest is presented as exhibit K . 
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14 The defendant also testified that the accuser stated on direct in the Justice court that none 

of the calls were directed to her, but was again cut short by the state's objection which the trial court 

sustained. See the transcript at page 58 excerpt below, the rest presented as exhibit L 
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The defendant stated that the accuser was an available witness in both the justice and cicuit courts 

and could rebutt the defendant's testimony ifthe state chooses. 
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The Circuit Judge then found the defendant guilty of Stalking, See Exhibit D-l the circuit 

order. The defendant then filed this appeal to the Mississippi Court of Appeals .. 
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SUMMARY OF ARGUMENT. 

1. THE DEFENDANT'S CONSTITUTIONAL RIGHT TO A JURY TRIAL WAS 

VIOLATED. 

The crime of stalking 97-3-107 (See Exhibit "P" in a pamphlet form) authorizes a 

maximum sentence of one year. the prosecutor and the trial judge were wrong in stating that it 

prescribed 6 months. A crime in which the maximum authorized sentence is more than six months 

as in Stalking 97-3-107 is entitled to jury trial because it qualifies as a serious crime as defined and 

explained by the United States Supreme court in Duncan v. Louisiana 391 U.S. 145 .. Exhibit "R", 

and in Baldwin v. New York 399 U.S. 69. Exhibit "0" See excerpt below. 

" The sixth amendment, as applied to the states via the fourteenth amendment, requires 
the defendant accused of serious crimes be afforded the right to trial by jury. " 

Duncan v. Louisiana. From Exhibit "R" 
U.S. Supreme Court. 

" The question whether the possibility of a one year sentence is enough in itself to require the 
opportunity for jury trial . More specifically we have concluded that no offense can be 
deemed petty for the purposes of the right to jury trial where imprisonment for more than six 
months is authorized. " 

Balwin v. New York From Exhibit "Q". 

U.S. Supreme Court. 
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Cases appended and pertinent parts highlighted. 

This was reiterated in Frank v. U.S. 395 U.S. 147 Exhibit "s" excerpt below 

" In ordinary criminal prosecutions, the severity of the penalty authorized not the penalty actually 
imposed is the relevant criterion. " 

Frank v. U.S. From exhibit "s" 
U.S. Supreme Court. 

Finally in Blanton v. North las Vegas 489 U.S. 538 (J9891. Exhibit "Too. Excerpt below. 

" Following this approach, our decision in Baldwin established that a defendant is entitled to a 
jury trial whenever the offense he is charged carries a maximum authorized prison term of greater 
than six months. The jUdiciary should not substitute its judgement as to seriousness for that of a 
legislature. " 

Blanton v. North Las Vegas 
U.S. Supreme Court. 

From exhibit "T". 

Thus, the defendant respectfully states that the trial court deprived him of his due process right 

to a jury trial and thus committed a serious and harmful error at law. In Duncan v. Louisiana 391 

U.S. 145 U.S. Supreme Court explained this harm as follows: 

"A right to jury trial is granted to criminal defendants in order to prevent oppression by the 
government. Those who wrote our constitution knew from history and experience that it was 
necessary to protect against unfounded criminal charges brought to eliminate enemies and against 
judges too responsive to higher authority. Providing an accused with the right to be tried by a jury 
of his peers gave him an inestimable safeguard against the corrupt overzealous prosecutor and 
against the compliant, biased, or eccentric judge. " 

Duncan v, Louisiana. From Exhibit "R". 
U.S. Supreme Court. 
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, 

Wherefore the defendant respectfully and humbly requests that the Court of Appeals of 

the state of Mississippi Reverse the decission of the Circuit Court ofOkitibbeha County. 

2. The defendant's attorney's statement that the Supreme Court rulling was that a defendant's right 

to jury trial was curtailed if he was not going to be receive any imprisonment was wrong. It is the 

legislature i.e. the statute and not the Court that determines that. The defense lawyer was inneffective 

on this issue, regardless, the final decision rests with the court. 

3. The defendant has the constitutionally protected right to telephone and come to his department 

to attend classes, consult members ofthe faculty, use the facilities open to students, and associate with 

fellow students, regardless of whether the accuser or anyone else likes it or not. There was no 

process or order which prohibited the defendant from making such calls or coming to his department 

when it is open to the students or the public. There was no testimony that the calls were abusive, 

obscene or that the defendant used fighting words when he came to the department, and there was no 

supporting evidence (let alone substantial) that the calls were directed at the accuser. The accuser 

herself testified in the justice court that none of the calls were directed at her See Exhibit M , that she 

was concerned with the defendant saying nice things about her to other people in the office. See 

Exhibit N. All activities which the accuser complained about are protected by the first amendment 

to the United States Constitution which guarantees the defendant the right to free speech and to 

associate with his fellow students. 
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ARGUMENT. 

I. WHETHER THE TRIAL COURT ERRED BY DENYING THE DEFENDANT'S REQUEST 
FOR A JURY TRIAL, AND WHETHER SUCH DENIAL CONTRAVENES THE DECISSION 
OF THE U.S. SUPREME COURT IN DUNCAN V. LOUISIANA. BALWIN V. NEW YORK. 
FRANK V. U.S.. AND BLANTON V. CITY OF NORTH LAS VEGAS? 

The trial court committed a reversible error when he denied the defendant's request for a jury 

trial. The motion / request for a jury trial was called up, and the prosecutor informed the trial judge 

that the statute authorized a maximum of six months, and the trial judge accepted that and ruled that 

there was no right to a jury trial. See the transcript at page 4. from # 16 to 24. Excerpt presented 

below. The rest is presented as exhibit "I" 
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Finally, in Blanton v. North Las Vefas 489 U.S. 538 (J9891. the United States made it clear that 

a defendant is entitled to a jury trial whenever the offense he is charged carries a maximum authorized 

prison term of greater than six months. It also stated that the judiciary should not substitute its 

judgement as to seriousness for that of the legislature. See excerpt below, the rest is provided as 

exhibit "T" . 

I"=---.-'-~----" ~~__ - _. -

also Duncan, supra, at 159. In fixing the maximum 
penalty for a crime, a legislature "include[s] within the 
definition of the crime itself a judgment about the 
seriousness of the offensc." Frank, supra, at 149. The 
judiciary should not substitute its judgment as to ...-..... 
scriousness for that of a legislature, which is "far better'" 
equipped to perform the task, and [is] likewise more "
responsive to changes in attitude and more amenable to 
the [489 U.S. 538, 542] recognition and correction of 
their misperccptions in this respect." Landry v. 
Hoepfner, 840 F.2d 1201, 1209 (CAS 1988) (en banc), 
cert. pending, No. 88-5043. 

Wherefore, on the basis of the above United States Supreme Court decissions the 

defendant respectfully and humbly requests that the Court of Appeals for the State of Mississippi 

Reverse the decission of the Okitibbeha Circuit Court Starkville Mississippi whose decission denied 

the defendant the right to a jury trial. 
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n. WHETHER THE DEFENSE COUNSEL'S FAILURE TO PRESENT A COHERENT AND 
CORRECT ARGUMENT WITH RESPECT TO THE DEFENDANT'S MOTION FORA JURY 
TRIAL CONSTITUTE INNEFFECTNE COUNSEL REPRESENTATION. 

The defendant's attorney's statement that he thought that the Supreme Court rulling was that a 

defendant's right to jury trial was curtailed if he was not going to receive imprisomnent was wrong. 

It is the length of imprisomnent authorized by the Statute that is used and not the penalty actually 

imposed.. See Frank v. U.S. 395 U.S. 145. Thus, he was not effective on this issue Nevertheless, 

the final decission rested with the circuit court judge. 

m. WHETHER THE DEFENDANT AS A DOCTORAL STUDENT AT MISSISSIPPI 
STATE UNNERSITY HAD THE CONSTITUTIONALLY PROTECTED RIGHT TO MAKE 
TELEPHONE CALLS TO AND COME TO IDS ACADEMIC DEPARTMENT TO ATTEND 
CLASSES, USE FACILITIES OPEN TO STUDENTS, CONSULT WITH MEMBERS OF THE 
FACULTY, ASSOCIATE AND HOLD ORAL DISCUSSIONS WITH FELLOW STUDENTS 
AT A TIME WHEN IDS ACADEMIC DEPARTMENT WAS OPEN TO THE PUBLIC 

(ABSENT ANY PROCESS / ORDER PROHIBITING HIM FROM DOING SO) ? 

The defendant has the constitutionally protected right to make telephone calls to his 

academic department and come there to attend classes, consult with members of the faculty, use 

facilities that are open to students, associate with other fellow students, and speaking freely with 

them. The accuser's entire testimony was summarized in the transcript on page 15 at number 1, the 

accuser stated that the defendant was trying to get her attention by holding conversation with others 

loudly and saying to those people that she was a nice person, and such expression by the defendant 

was making her uncomfortable. See below. 
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Although the above statement by the accuser is unsupported and uncorroborated it is a 

constitutionally protected course of activity. The accuser's entire testimony is devoid of a date, time, 

and place of any incidence that would qualify as stalking. There was no allegation of assault or 

physical abuse, as a matter of fact the accuser testified that she was never hit by the defendant See 

the transcript at page 22 at number 10 . There was no statement or allegation that the defendant 

sought sexual favors from the accuser or any other type of favors or used threats of any type. The 

accuser specifically made it clear that this case is not about sexual harrassment and that there was no 

sexual harrassment or demand for sex. See the transcript at page 26 number 1 - 8 . The bottomline 

is that the defendant's actions as alleged by the accuser were not criminal and were all constitutionally 

protected by the first, 13th, 14'h and other amendments. The first amendment protects the 

defendant's freedom of association and freedom to speak, the 13th amendment is implemented through 

the Civil Right Acts of 1991, which provides the defendant the right to make and enforce contracts 
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including all rights and priviledges that come with such contractual agreement. Mississippi State 

University provides for freedom of inquiry and expression and considers that as fundamental to a 

University and to a democratic soceity. See excerpt below, rest is provided as exhibit "U" • 

. --- ---------
Academic Freedom and Responsibility. Freedom of inquiry and expression is fundamental to me idea of a university and to a democratic soci

ety. Mississipp'j State affirms this principle and ~igorou51y d~fend~ it. AI the same time. faculty are obli~ted ~o exe~cise goocljudgment. to maintain the 
highest professional and personal standards of mtellectual mtegnty, and to ensure that the free exchange of Ideas IS marked by both accuracy and rele
vance of information to the subjects or issues under consideration. Mississippi State recognizes the value of diverse opinions in decision making and 
pursues its mission in an atmosphere of shared governance and open communication. Faculty and staff are involved in policy formulation and in imple-

There is no substantial evidence that the defendant's speeches if any at all were defamatory, 

obscene, or of fighting words. All persons have the constitutional right to be angry or happy, as long 

as they do not commit any crimes during the process. 

IV. WHETHER THE FOLLOWING ELEMENTS AS DEFINED AND EXPLAINED IN THE 
PREVIOUS DECISSIONS OF THE UNITED STATES AND STATE OF MISSISSIPPI 
SUPREME COURTS WERE ESTABLISHED AND PROVEN BEYOND REASONABLE 
DOUBT. 

a) The necessary element of Substantial Emotional Distress? 

b) The necessary element of Malice? 

c) The necessary element of "Wilful" ? 

d) The element of criminal threat? 

e) Harrassment? 
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The issues presented here are the the important and necessary elements that the state must establish 

and prove beyond reasonable doubt. This is not a sexual abuse case, rape or sexual harrassment case. 

The accuser herse1fmade this point clear See the transcript on page at number below. Therefore, 

evidence must be substantial, any unsupported and uncorroborated testimony is insufficient See 

Flanagan v. State. 605 So 2d 753. 758 (Miss 19921. Due process requires the State to prove each 

element with substantial evidence, not by mere unsupported, uncorroborated non substantive 

testimony. 

1. SUBSTANTIAL EMOTIONAL DISTRESS: InSidnev Wongv. JohnStriplingetaL 94-

CA- 01095 - SCT. (Emphasis). The Supreme Court of the State of Mississippi in order for one to 

prevail in a claim of emotional Distress the course of conduct complained about must be outrageous 

and extreme, and there must be clear proof of injury as a matter of law. The Statute 97 - 3- 107 

(Stalking) requires the emotional Distress to be substantial (a lot more). The Mississippi Supreme 

Court went on to explain that it is not enough to allege or claim emotional distress. The Supreme 

Court citing the Restatement of Torts sec. 46. Made it clear that mere insults, threats, annoyances, 

petty oppression or other trivialities do not qualify as outrageous conduct. The Restatement as taken 

from Wong v. Stripling et al is presented on the next page, the rest is provided as exhibit "V" . 
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~ 46. Nevertheless, the court is correct in its conclusion that the conduct here at issue does not 
rise to 
the level of willful, wanton, malicious, or intentional wrong sufficient to evoke outrage or 
revulsion. 
The 
Restatement ( Second) of Torts § 46 Cmt. d 
provides as follows: 

Extreme and outrageous conduct: The cases thus far decided have found liability only where 
the 
defendant's conduct has been extreme and outrageous. It has not been enough that the 
defendant has acted with an intent which is tortious or even criminal, or that he has intended to 
inflict emotional distress, or even that his conduct has been characterized by " malice," or a 
degree of aggravation which would entitle the plaintiff to punitive damages for another tort. 
Liability has been found only where the conduct has been so outrageous in character, and so 
extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as 
atrocious, and utterly intolerable in a civilized community. Generally, the case is one which the 
recitation of the facts to an average member of the community would arouse his resentment 
against the actor, and lead him to exclaim" Outrageous!" 

The liability clearly does not extend to mere insults indignities, threats, annoyances, petty 
oppression, or other trivialities. The rough edges of our society are still in need of a good deal 
of filing down, and in the meantime plaintiffs must necessarily be expected and required to be 
hardened to a certain amount of rough language, and to occasional acts that are definitely 
inconsiderate and unkind. There is no occasion for the law to intervene in every case where 
someone's feelings are hurt. 
/ 

2. MALICE: In Havden v. Forvt. 407 So. 2d 535. 536 (Miss. 1981J .. and in Walter Eckman v. 

Cooper Tire and Rubber Companv et aL 2003 - CA - 02223 - SCT. the Supreme Court of 

Mississippi stated clearly that the fact that expressions are angry and intemperate is not enough, the 

proof must go further to show that they are malicious. Ecerpt from this case is presented below the rest 

is provided as exhibit "X". Clearly the essential element of Malice was not established or proven 

This ~ _p~YQnQr~asonable dollbt. _~ __ _ 

Court fi.uthcr stated that if the defendant honestly belieVed the plaintiff's conduct to be such as he described 

it, the mere thct that he used strong words in describing it is no evidence of malice. I d. at 539. The fuct 

that the expressions arc angry and intemperate is not enough; the proof must go further and show that they .-l Page 23 
arc malicious. ItL 



3. WILFUL: In other to establish a Wilful violation of a Statute the state must prove beyond 

reasonable doubt that the defendant was with knowledge that his conduct was unlawful and was 

undertaken with a bad purpose. See Silasie Bryan v. U.S. (Supreme Court 1998)_ and Ratzlaf 

t. U.S. 510 U.S. 135.137 (J994). Excerpt presented below 

(a) When used in the criminal context, a "willful" act is generally one undertaken with a "bad purpose." 
See, e.g., Heikkinen v. United States, 3)5 U.S. 273~ 272... In other words, to establish a "willful" 
violation of a statute, the Government must prove that the defendant acted with knowledge that his 
conduct was unlawful. Ratzlafv. United States, 51OJLS.cD5~D7 .. __ 'n 

- _______ .•. 1 - • 

4. CRIMINAL THREAT: No Criminal threat alleged, or established. The defendant did not 

threaten the accuser See exhibit accuser's testimony in the justice Court. 

HARASSMENT: There was no harassment, the accuser did not testify to any specific activity that 

would qualify as a harrassment. The state did not specify any time, date, and place where an activity 

which constitutes a harrassment occurred. Again this is not a child abuse, or sexual abuse, or sexual 

case, it is a Stalking case which requires the State to present strong substantial evidence to support the 

accuser's testimony and then use the evidence to try and prove their case beyond reasonable doubt. 

None of the two other witnesses presented by the state, saw or observed a harassment, and they 

testified to that. See the transcript from justice Court presented next page. In a criminal proceeding 

the burden of proof is on the state. 
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V. WHETHER THE ACCUSER'S "I DON'T RECALL" AND SUDDEN LOSS OF MEMORY 
WITH RESPECT TO HER PREVIOUS TESTIMONY UNDER OATH IN THE JUSTICE 
COURT WHICH WAS INCONSISTENT WITH HER TESTIMONY IN THE IN THE 
CmCUIT COURT MADE HER (THE ACCUSER) UNAVAILABLE FOR CROSS 
EXAMINATION AND THUS DEPRIVED THE DEFENDANT OF IDS SIXTH AMENDMENT 
RIGHT TO CONFRONT THE WITNESS AGAINST HIM ESPECIALLY WHEN SUCH 
TESTIMONY WAS USED BY THE PROSECUTION IN DIRECT EXAMINATION IN THE 
CmCUIT COURT? 

In Hansen v. State 592 So. 2d 114.133 (miss199J) and in 94 -KA - 00569 COA. the 

Mississippi Supreme Court and Mississippi Court of Appeals respectvilly ruled that 

"the general rule is that the prosecution may not use against the defendant the statement of a non-

testifying witness. " 
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On cross examination by the defendant's attorney (Farrow) she could not remember her 

testimony in the Justice Court . See the circuit court transcript at page 31 Line I - 16 , (presented 

below) Thus, she was not available or if she was her testimony is that ofa non-testifYing witness and 

such testimony should not have been used against the defendant. 

.~:.'\. 'l~ i ::~ 11:7'~ Cl .. !\U[lE v-,'ILI I .:~l~ S - !=:F',O;-: ~-E}:;'J~"Jltll\TIon 31 

------------_ .... -------.-------~-.----. 

:1 i C,~_ 'J.';~ j.n thi.3 TIl;;,ttex \'Jh2n ~i!. Uele was fO-.lll-J (Jc:Llty 'J!: 

:: t.;l .. ~: L~-I(J ~'(lU ? 

, 
"s . 

,! , [10 ~;ou If-Cell Lit tl 'It h.:::aring s~\~·.i.nq l~hat Yf)U Llnd 

'_J :!~l. i":!,::, c:icl :;:lc OLt to reStal. ~z:nts several \:imr~»;1 

- cI:n't lecall. 

" (.; L;_k~: out tc dinner. Do you reca._~ t!1ilt? 

clcn't l:ecaJ.l. 

" 
Eut you fla~ ha've t,- ::tified to th,lt at the hf::ar:,-n(~ 

Li) .~;-l >_;':':LCt:~ Ccurt: 

l j 

, 
1 " 

L', ;nl' -:ni:)o.:; r . 

" 

dcn't :,'erlell,ber 1:.' ::1(";':1. On thi5 ,jay, I don't 

;\.nd clo ~';)U rsmernbe-' te,stifyin9 j.;'; Justice Court 

l:j lie;:: ·'·)U .:j i.d cefL':' o"o2r to h E apartment a:>-':l ~)i·:-;'~ him up 

:-;.: :! 1 _lile.::· r !1C)-~ U5t one' 

J '" 
- dell! 1 1-:, ~er lerrib2 r. 
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VI. WHETHER THE CRIME OF STALKING WAS ESTABLISHED AND PROVEN 
BEYOND REASONALE DOUBT WHERE THERE WAS NO SUBSTANTIAL AND 
INDEPENDENT EVIDENCE (TAPES, VIDEO, EYE WITNESS TO A CRIME, ETC) 
PRESENTED AT TRIAL? AND WHETHER THE DEFENDANT'S RIGHT TO SPEEDY 
TRIAL WAS VIOLATED. 

In a criminal proceeding like this one, the burden of proof is on the State. The due process 

of the 14th amendment requires that the evidence used against a defendant be compelling specific, 

strong and substantial. Unsupported and uncorroborated testimony with respect to each element in 

a case is insufficient. See Flanagan v. State. 605 So. 2d 753. 758 (Miss 1992). No one testified 

that they observed or saw the defendant harass or stalk the accuser, the Mississippi State University 

Police officer (Police Officer) testified in the Justice Court that he did not uncover a stalking or a 

harassment incidence. The State did not present him as a witness in the Circuit Court. The only eye 

witness to the event of September 2004 Mr Srikanth Subramania was also not presented as a witness 

because his testimony contradicted the accuser's. The state chose those that have personal interest 

in the outcome ofthe case to come to court to simply recount some ofthe stories that the accuser told 

them. None of them observed a harassment or stalking. 

The sixth amendment right to Speedy Trial does apply to Appeals de novo. The 270 days requirement 

started running when the appeal was filed. The delay was the state's fault. 
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Vll. WHETHER THE TRIAL COURT ERRED BY DISALLOWING THE PRIOR 
TESTIMONY OF UNAVAILABLE EYE WITNESS AND THE SUBSEQUENT STATEMENT 
BY THE TRIAL COURT THAT THE PRIOR TESTIMONY OF AVAILABLE AND 
UNAVAILABLE WITNESSES WOULD NOT BE HELPFUL TO THE DEFENDANT IN IDS 
COURT (CmCUIT COURT) SINCE IT DID NOT HELP THE DEFENDANT IN THE LOWER 
COURT (JUSTICE COURT) ? 

The trial court committed a reversible error by not permitting the defendant to use previous 

testimony of an eye witness and that of the accuser. The Supreme Court of the United States made it 

clear in Mattox v. United States 156 U.S. 237 (J895) that admission of the prior testimony of an 

unavailable witness is permitted. This was reiterated in California v. Green 399 U.S. 149 (J 970). The 

purpose of a de novo appeal is to try the case anew, and previous testimony made by witnesses under 

oath can be used by the defendant to defend himself. Statement made by the trial court that since the 

previous statement was not helpful in preventing conviction it would not be useful in the circuit court 

violates the defendant's due process right to appeal and to a fair hearing and depicts prejudice. The 

presclusion of the previous testimony of the accuser in the justice court and the testimony of 

Subramania violated due process and denies the defendant the right to use such statement to show 

inconsistencies in the accuser.s testimony. 
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CONCLUSION. 

The Okitibbeha circuit court clearly committed a reversible error by denying the 

defendant his sixth amendment rightto a jury trial. The Statute 97-3-107 (Stalking) carries a maximum 

punishment of 1 year inprisonment plus fines, and thus qualifies as a serious crime. The U. S. Supreme 

court made it clear in the cases cited by the defendant that decision on what constitutes a serious or petty 

is to be made by the legislature and is shown on the face of the statute as in this case. The defendant 

has the constitutionally protected right to come to his department and associate with others including 

the accuser as long no threats, fighting words, or physical abuse were used. The transcript is devoid 

of any criminal course of conduct, and the necessary elements were not established let alone proven 

beyond reasonable doubt. Finally, it is obvious that the verdict reached by the circuit court is not 

supported by the evidence. It is a well established fact that in Mississippi, the unsupported, 

uncorroborated testimony of the accuser is insufficient, and that the evidence must be strong and 

substantial. In this case there is no evidence suggesting that the defendant violated any laws. The 

accuser says one thing on direct, then contradicts it on cross examination. 

Wherefore, the defendant respectfully and humbly request that Mississippi Court of 

Appeals Reverse the decission of Okitibbeha Circuit Court. 

7;'~ (9) 7 r~~ 
I 
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