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ARGUMENT
PROPOSITIONS I, 11, & II1.

The State argues that there was credible evidence to support the conviction, however, they
in no way refuted the claims of the Appellant in their argument.

While it 1s true that Shane Johnston was not armed at the time that he was killed, 1t is without
question that he was the aggressor from beginning to end of this altercation. He and two other
people, Harold Lance Schrock and William Alexander Parker, came to the house for the admitted
purpose of whipping Patrick Forrester. Keith Johnson, the Appellant herein, met them with Patrick
and asked them to leave, stating that he wanted no trouble, as set out in Appellant’s Brief, and Shane
Johnston, the deceased, started the fight, in the process hitting and loosening a tooth of the
Appellant.

It is clear from the record that not only did they attack the Appellant, but they attacked Jerry
Forrester and attacked Patrick Forrester’s little sister, by kicking the sister in the stomach and hitting
Jerry Forrester in the nose.

The State made much of the fact that the Appellant was a guest in the house of Jerry
Forrester. No where does the Supreme Court of Mississippi state, nor is there any statute that says
that you must be 2 member of a household in order to defend it. The Appellant had moved in with
them, had been there for a week, and was defending a younger cousin and his home. It is
uncontroverted that the deceased l.1a,d said that he was a soldier, was not afraid, and was goipg in the
house to get Patrick Forrester and kill him. The.question of whether there is danger to one’s home
or to himself must be judged in the eyes of the accused. Ifit appeared to the Appellant that there was
an imminent, clear and present danger to himself, or members of the household where he was living,

then he was justified in using such force as was necessary to defend himself or the home.




In Miller v. State, 956 So0.2d 221 (MS 2007), the Court states,
“Lewis testified that James threatened Miller earlier in the day, stating that “she got

death around her[;)” and Miller testified that James punched her in the face and was

about to stab her with a butcher knife when she stabbed him. “[Wihere any doubt

exists as to who was the aggressor in an incident which results in the death of a

participant or where a defendant claims self-defense, evidence of a deceased’s

previous threats and harassments against defendant ... is admissible.” Day v. State,
38980.2d 637, 642 (Miss.1991). The importance of admitting such evidence lies in

the fact that it “enables jurors to put themselves in the defendant’s place at the time

of the killing and view the situation as it appeared to him.”

It is not incumbent upon the defendant that has defended himself, or his home, or other p_eople, that
the danger should be clear and present and imminent in the eyes of everyone, but only in that of that
defendant. One cannot force a standard upon a criminal defendant that in no way could be proved
by defendant.

It is immaterial whether the deceased has anything in his hands or not in order to prove self-
defense or defense of the home, but only that in the eyes and mind of the defendant, was there clear
and imminent and present danger.‘ This is cited in all of the cases cited in the Appellant’s Brief,
making all of the assertions by the State, as to the different actions and questions of the Appellant,
it still boils down .to_ the fact that Shane Johnston, Harold Lance Schrock and William Alexander
Parker, came some distance from the house of Mr. Schrock to the Forrester house and étalted an
altercation and refused to leave, all the while yelling and stating that he was going to kill Patrick
Forrester. Itis without question that this was self-defense, or defense of the home, and even though
it may have been risky or dangerous to have a pistol, which certainly it is, the fact remains that a

person has a right to defend himself and his home, or loved ones.




CONCLUSION

In the interest of justice, this case should be reversed, and if not rendered, the Appellant

should be granted a new trial.

RESPECTFULLY SUBMITTED, this the (% day of July, 2008.

SIDNEY F. BKCK, JR.
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