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IN THE SUPREME COURT OF THE STATE OF MISSISSIPPI
NO. 2007-1A-02276-SCT

ENTERPRISE LEASING, COMPANY - SOUTH _
CENTRAL, INC, APPELLANT

V.
WILLIAM H. BARDIN ' APPELLEE
INTRODUCTION

In this case Enterprise Leasing Company - South Central, -Inc. {hereinafter
Enterprise) rented to Osie Singleton a Buick Automobiie on whiéh it neglectéd to require Mr..
Singieton_ to have insurance as requiréd by Mississippi Law..Shortiy after taking possession
of the Buick Automobile Mr. Singleton while driving frbm Vicksburg to Jackson ran off 1-20
and struck Mr. William H. Bardin, causing.sever and permanent injuries to his spine and

| back that has cost thousands of dollars and that could cost Mr. Bardin in the millions of
doliars. Mr. Bar_din broﬁght sult against Mr. Singleton (the uninsured driver) and Enterprise
fbr damages and injuries suffer because.-of the negligence of Mr. Singleton and the'negligent

entrdstment or negligence per se of Enterprise.

Enterprise filed for summary judgment asking to be dismissed from the suit si_nce as
a seif insurer it provided fhe minimum insurance cdverage for Mr. Singleton énd could not
.be considered liable for fhe néglige_nce of Mf. .Sf,ngleton. The lower Court denied Enterprise'é
Sl._lmmary Judgment Motion finding that material fact existed mandating this case go to trial
before a jury. Being aggrieved of t_he Lower Court’s deniai of its summary judgment motion

Enterprise filed this interlocutory appeal.

There is no al?gumeht that Mr. Singleton, the operator of the vehicle, did not have

insurance coverage on the automobile as required by Mississippi Law, and he was llabie for
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the accident, and that Enterprise rented the Buick Automobile to Mr. Singleton without
requiring he obtain insurance coverage for the aforesaid vehicle. Now Enterprise, as owner

of the vehicle, asserts itself as a self insured with limit insurance coverage.

Mr. Bardin asserts that Enterprise is guilty of negligent entrustment and/or

negligence per se in this matter making it liable for his injuries and damages.
STATEMENT OF THE ISSUES

1. Did Enterprise negligently entrusted the Buick Automobile to Mr. Osie Singleton,
vehicle operator, by failing to .require Mr. Singleton to obtaih mandatory
automobile insuranée coverage, and is Enterprise neéiigent per sé in a!lowing Mr.:
Singleton to operate its vehicle without requiring tﬁat he obtain insurance
coverage prior to operatfng the vehicie.

2. Can Enterprise assert itself as a self-insurer and hide behind the minimum
amounts for coverage or under the theory of entrustfnent_ or negligenc_e per se be

responsible for the total amount of damage caused to Mr. Bardin.
STATEMENT OF THE CASE

 After being severely inju'red by Osie Singieton, who was driving a car owned
and rented by Enterprise, Mr.' William H. Bardin, filed suft in fhe First Judicial District
of Hinds County, Mississippi, alleging negligence on the part of‘ Mr; Singleton and
negligent entrustmént on: behalf of Enterprise. Enterprise filed for summary
judgment. The Iov§er Court found that an issue of material fact existed and denied |
Enterprise’s motion for summary judgment, and the lower Court also denied the
rehearing on the motion for summary judgment of Enterprise for the same reason.
Béing aggrieved with the decision of the lower Cou& Enterprise was granted

interlocutor appeal.



Statement of the facts:

_ Suit was filed by Mr. William H. Bardin égainst Mr. Osie Singieton émd Enterprise
because of injuries suffered in an accident in which Mr. Singleton was at fauit. Mr. Singleton
did not have insurance coverage as required by Mississippi Law, and Mr. Bardin alieged that
Enterprise negligently entrusted ‘the Buick Automobile to. Mr. Singleton and/or committed

_negligence per se in allowing the Buick to be opérated without the requii'ed insurance, and
that b-oth Singleton and Enterprise were re'sponsible for injuries and damages that Mr.

Bardin had incurred.

Enterprise asserts itself as a. seif-insured in its motion for summafy judgment
alleging that it rﬁet the insurance requirements on behalf of Mr. Singleton énd that as a self-
insurer .it‘ could provide the minimum amounts of insurance of $10,000.00 per person,
$20,'000.00 per accident, with prop’ertyr damage of $5,000.00. The amounts set forth b_y

statute at the time of the accident.

. The negligence of Mr. Singieton in caUSing the accident and damages has not been
denied, and Enterprlsgs has not ‘denied that it aHoWec_l Mr..'Si_n‘gleton to rent its Buick
Autohobile without requiring Mr. 'S'inglet'on to obtain-insurahce. Enterprise argi;es that it is _
not negligent and cannot be responsible for Mr. Singleton’s negligence. Oniy provide the
minimum amounts of insurance coverage on behalf of Mr. Singleton. Mr. Bardin asse-rts
that if Enterprise takes on the role of self insured that the iimits, as’ reduested by
Enterprise, should not be the min'imum amounts but.the actual damages incurred by Mr.
Bardin. Enterprise .states that Mr. Singl_eton using its vehi.c!e is the same as a family
membér using a family car. However, Enterprise is a corporation in the business 6f renting
vehicles to thé public and' does not stand it the position of a “family member” or someone

who uses a family car.



Mr. Singleton did not have the required insurance to operate a vehicle in Mississipbi,

and under the definition of Miss Code of 1972, amended, §63—15—3 Mr. Singletbn was the

 operator and Enterprise was the owner of the Buick Automobile.
SUMMARY OF THE ARGUMENT

The lower Court was correct in denyin.'g the summary judgment motion 6f'Enterprise.
Enterprise is guilty of riegligent enfrustment and/orr negligence per .se: Enterprise had sole
cohtrol of its Buick Automobile and has as its policy .the requlremént_ those individdals
rentitag vehic!eé from Enferprise to have insufance in blace prior to operating its véh{cles-.
Enterprise failed to require insurance coverage in this case and asked that it be dismissed
_from this suit, since .Mr. Singleton is Vco've_re'd by E_nt_:erprise’s seff insuréd Vstatus ‘and
' Enterprise, under its self insurer status, could only'be-liable- for the bare minimum self"

insurance coverage.

The limitation of liability relied upon by Enterprise is unfounded and if it proceeds to
rely upon a seif-insured status then should be required to pay the total aniount of the loss

suffer by Mr. Bardin for his personal injuries, pain and suffering, and medical expenses.

Tort liability may arise under the theory of negligent entrustment against one who
makes a dangerous instrumentality available to another person under circumstances that

create an unreascnable risk of injury to third persons and such injury, in fact, occurs. .

The theory of negligence per .se In essencé pro;ides that breach of a statute br érdinance
renders the offender liable in tort without proofrof a lack of due care.” Palmer v. Anderson Infirmary
Benevolent Ass'n, 656 So. 2d 790, 796 {Miss. 1995). "To prevail.in an action for negligeﬁce per se, a party
must prove that he [or she] was a member of tﬁe_ class soﬁght to be protected .under the statute, that

his [or hér] injuries were of a type sought to be avoided, and that violation of the statute proximately



caused his [or her} ihjur_ies." Snapp v. Harrison, 699 So. 2d 567, 571 (Miss. 1997.) {citing Thomas v.
McDonald, 667 So. 2d 594, 597 {(Miss. 1995)). "When a statute is violated, the iri}ured party is entitled to
an instruction_ that the party violating is guilty of negligence, and if that negligence proximately caused
or contributed_to the injury, then the injured party is entitled to recover.”" Gailagher Bassett Servs. v.
leffcoat, 887 So. 2d 777, 787 (Miss. 2004). Mr. Bardin is certainly within ti\e cfass of persons sought to
be protected by the requirement that persons operating a vehicle upon the roads of the Staté of
Mississippi must have insurance covérage Sirice indiiriduals driving upbn_the road with peopie who rent

cars and might suffer injury due to the careless driving of an uninsured person.

Mr. Bardin is a prime example of an individual sought to be protected by Miss. Code Ann.
Section 63-15-43. This statute sections require that only an insured driver is allowed to operate cars
upon the roads of this State. In any event the question of whether Enterprise was negligence per se

which caused or contributed to the injuries suffered by Mr. Bardin is for a jury to decide. is a question
ARGUMENT

Enterprise states that the summary judgment denial was in error, but the lower Court fourid
thai their existed material facts in issue. "All that is required of a nonmoving party to survive a
motion for summary judgmerit is to establish a genuine issué of material fact by the means
available under . Miss. R. Civ. P. 56(c), Spartan Foods Systems, Inc. v. American Nat'l
Ins Co., 582 So. 2d 399, 402 (Miss.1991) That this Cgurt should sustalln_ the summary

judgment denial entered by the lower Court and reman_'d this case to the lower Court for

trial.

| Mr. Singieton did not have the required insurance to operate a vehicie in Mississippi,

and under the definition of Miss Code of 1972, amended, §63-15-3 Mr. Singleton was the



operator and Enterprise was the owner of the Buick Autonriobiie and controlled who could and could not

aperated its vehicles.

Enterprise has sought to impose itseif as the self insured in this case saying that its

coverage was sufficient to satisfy Section Miss. Code of 1972, émended, Section 63-15-63.

Under the self insured provisions of §63-15-53 Self Insﬁrance, it provides (1) Any
person in whose name more than 25 motor vehicles are licensed may qualify as é self-insurer by
obtaining a certificate of self-insurance issued by the department as provided in subsection (2) of
this section. (2) The department may, in its discretion, upon the applicétion Qf a person, issue a
certiﬁcate of self-insurance when it is satisfied that such person is possessed and will continue to
be possessed of ability to pay judgments obtained against suc_h nel;son. 3) U'poﬁ not less
than five days notice and a hearing pufsuant to such notice, the departmeﬁt may upon reaéonaﬁle
- grounds cancel a certificate of self-insurance. Failure to pay any judgment within thirty days
.after such judgment shall Vhave become final shall constitute a reasonable ground for the

cancellation of a certificate of self-insurance.(Emphasis adde&)

Enterprise is responsible for the damages caused by Osie Singleton under the theory of
negligent entrustment and/or negligence per se, and under said liability cannot be held to the minimum
amounts of covérage required of a seif insurer, but shall be irresponsible for the total damages suffered

by Mr. Bardin.

Mr. Bardin has charged Enterprise with negligent entrustment and/or negligence per-
se: Enterprise had sole control of its Buick _Autofnobile and has as its policy the requirement
that an individuai rentihg vehicles fron.'t'Enterpfise to have insurance in place prior to
operating its vehicles. Enterprise fai!éd t_o require insuraﬁce cbverage in this case and have

asked that théy be dismissed from this suit, since Mr. Singleton is covered by Enterprise’s
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self insured status and that Enterprise, under its self insurer status, only be liable for the
bare minimum self insurance coverage in place at that time as sufficient coveragé for the

accident that severely crippled and injured Mr. Bardin.

Mississippi -recognizes that tort liability may arise under the theory of negligent
entrustment ag.ainst one who makes a dangerous instrumentality available te another
person under circumstances that create an unreasonable risk of injury to third persons and
~ such injury, in fact, occurs. Thé Mississippi Supreme Court, in defining the circumstances
under which such liability will be. imposed, has subscribed to the negligent entrustment
definition set out in the Restatement of Torts, Second. (Slight v. First Nat’| Bank of H(;.\Imes
County, 735 So. 2d 963, 969 (132) (Miss. 1999). The Restatement defines'neglfgent
.entrustm_ent as: One who supplies direcﬂy or throug_h a third persbn a c_hattei for use of
another whom the supplier knows or has. feason to know to be likely because of .his youth,
inexperience, or otherwise, to use it in a manner involvi_ng unréasonabie risk of physical
harm to himself and others whom the supplier should expect to share in or be endangered
by its use, is subject'to lablility for phys.ical harm resuilting to .thefn. (Emphasis added)
Restatement (Second) of Torts § 390 (1965). Case law in Mississippi has further indicated
that the most cfiti;a! consideration in a claim negligent entrustment is the issue of right of
control. Slight, 735 So. 2d at 969. Enterprise in this case owned and had title to the thicle,
and had corﬁplete control of who had use of the vehicle. Enferprise allowed Mr. Osie
Singleton to rent sa.id vehicle wlthout requiring Mr. Singleton to have the mandatory

insurance as required by law.

To defermine the question of negligenf entrustment you must determine whether thé
‘arrangement regarding the vehicle driven by Osie Singleton was such that Enterprise could
be said to have the right of control over that vehicle. The Mr. Bardin suggesf that Enterprise
had sufficient ownership interést in the vehicle to be deemed in control and that ité d.ecision

to permit Osie Singleton to rent said vehicle and to enjoy possession and operation was an
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é_:\ct of entrustment. Once the vehicle was entrusted to Mr. Singieton he exercised the
operation on the roads of Mississippi in violation of requlrenient that he have his own
insurance coverage. Failure of the owner or the operator of a motor vehicle to have the
insurance card in the motor vehicle is a misdemeanor and, upon conviction, is 'punish_able by
a fine of One Thousand Dollars ($1,000.00)and.a suspension of driving privileg_e fora- |
period of one (1) year or until the owner of the motor vehicle shows proof of liability _
insurance that is in compliance with the liability limits required by Sect_ibn 63-15-3 (j) Miss.

Code Ann. Section 63-15-4(4) (Rev. 2004).

The theory of negligence per se in essence provides that breach of a st#tute or ordinance

renders the offender liable in tort without proof of a lack of due care.” Palmer v. Anderson Infirmary

7 Benevolent Ass'n, 656 Sd. 2d 790, 796 (Miss. 1995). "To prevail in an action for negiigenée pér se, é party
must prov;re that he [or.sﬁe] was a member of the ciass sought to be protected .u'nder the statute, that
his [or her] injuries were of a type sought to be avoided, a_ndthat violation of the statute proximately
caused his [or her] injuries."'Snapp v. Harrison, 699 So. 2d 567, 57:}. (Miss. 1997) (citing Thomas V.
McDonaid, 667 So. 2d 594, 597 (Miss. 1995}). "When a étatute is violated, the injured party is entitied to
an instruction that the party vio-lating Is guilty of negligence, and if that negli'gehce proximately caused
or contributed to the injury, then the injured party is entitled to recq\}er." Gallagher Bassett Servs. v.
Jeffcoat, 887 Sq. 2d 777, 787 (Miss. 2004). Mr. Bardin is certainly within the class of persons sought to |
be protected by the req_uii'ement that persons operating a vehicle upon the roads of the State of
Mississippi must have insurance coverage since individuals driving upoﬁ the road with people 'wh'b rent

cars and might suffer injury due to the careless driving of an uninsured person,

The theory of negligence per se in essence provides that breach of a statute or ordinance -
renders the offender liable in tort without proof of a tack of due care." Paimer v. Anderson Infirmary

Benevolent Ass'n, 656 So. 2d 790, 796 (Miss. 1995), "To prevail in an action for negligence per se, a party
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must prove that he [or she] was a member Qf the class soﬁght to be prbtected under the statute, that
his [or her] injuries were of a type sought to be avoided, and thét violation of the statute proximately
caused hI§ [or her] injuries." Snapp v. Harrisqn, 699 So. 2d 567, 571 (Miss. 1997) {citing Thomas v.
McDonald, 667 50. .2d 594, 597 {Miss. 1995)). "When a statute is violated, the injured party is entitled to
an instruction that the party violating is guilty of negligence, and if.that negligence proximately caused
or contributed to the injury, then the injured part# is entitled to recover.” Gallagher Bassett Servs; V.
 Jeffcoat, 887 So. 2d 777; 787 (Miss. 2004). Mr. Bardin is certainly within the class of persons sought to.
be protected _by the requirement that persons operating a vehicle upon the roads of the State of
Missi_ssippi must. have insurance coverage since individuals driving upon the road with people who rent

cars and might suffer injury due to the careless driving of an uninsured person.

Mr. Bardin is a prime example of an.individual sought to be protected by
: -Sectioh 63-15-43. This statute sections require that only an insured driver is allowed to operate cars
upon the roads of this State. in any event the question of whether Enterprise was negligence per se

which caused or contributed to the injuries suffered by Mr. Bardin is for a jury to decide.
CONCLUSION

The lower Court was correct in its denial of the summary judgment motion of Enterprise. In this
case there exist issues of material fact to be decided by a jury, whether the issue arises under the theory
of negligence per se, negligent entrustment, or the question of insurance and the amount of liability of '

each appellani. The case should be remanded to the lower Court to proceed with the trial on its merits.
This the 3" day of December, 2008.

Respectfully submitted,
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