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STATEMENT REGARDING ORAL ARGUkIENT 

Pursuant to Federal Rule of Appellate Procedure 28, Local Rule 28.3 and 5"' Cir. R.  

28.24.  the Appellant Bullock I-equests oral a r p m e n t  on the grounds that this appeal involves 

state law. state procedural law and state administ~ative rules \ ~ h i c h  this Co11rI may I m ~ e  rimer 

expel-ienced in practice 01- addressed in priol- n~lin_es. Fullher, c e ~ m i n  elemel~ts of practice before 

the Mississippi Workers' Compensation Comniission m y  _eenemle questions by the pnnel wliich 

could be promptly and svccir~ctly addressed by counsel in oral argument. Finally, this Court \vill 

be asked to n ~ l e  o r  what constitutes n "linal order" in a state administrati\-e proceedi~iz: an 

adjudication which requires partjculal- scruliny due to its federnlisnl implicaiions. 



TABLE OF CONTENTS 

CERTIFICATE O F  INTERESTED PERSONS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i 

. . STATEMENT REGARDING ORjiL ARGUh.1ENT ............................... I I  

TABLEOFCONTENTS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  i i i  

T;\BLE OF ;\UTlIORITIES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I V  

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  JVRlSD1CTION:iL STATEbJENT I 

ST:\TEi\lENT O F  JSSUES PRESENTED FOR REVIEIV . . . . . . . . . . . . . . . . . . . . . . . .  I 

STATERIENT OF T H E  CASE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  STtITERIENT OF FACTS 4 

. . . . . . . . . . . . . . . .  6 . . . . . . . . . . . . . . . . . . . . . . . . . . .  SUlllhl:\RY OF THE ARGUhIEh'T 

t\RGURIENT . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

. . . . . . . . . . . . . . . . . . . . .  1. ST,iND.ARD O F  REVIEW 

B. r\PPI,IC.JIRLE STATUTE O F  I.lRIIT,\TIONS . . . . .  

. . . . . . . . . . . . .  C. I\I\\'C'C PROCEDURE IN BULLOCK 

. . . . . . . . . . . . . . . .  i 

" 
I 

. 8  

. 8  

1 .  Bnsic Procedu~-nl PI-ocess of the Rlississippi \Iiorkers' Con~pens:~t iot~ 
Commission (RIWCC) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 

2. Atlv3ncetl Procedural B I I ~  Prnctical lss~les . . . . . . . . . . . . . . . . . . .  I I 

a.  The ALJ at lhe RI\\'CC . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  12 

b. Il~terlocutory Appe:~ls at the RIlVCC . . . . . . . . . . . . . .  12 

c. . . . . . . . . . . . . . . . .  i\ppenls From a Full C o ~ n m i s s i o ~ ~  Ortlcr 15 



D . ACCRU, $L OF CAUSE OF . \CTION. DATE OF 
"EXHAUSTION OF REMEDIES" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I6 

E . AIU AND GOTTFRIED'S hlJJ'CC PLEADlh'GS 
ADblIT NO EXHAUSTION . . . . . . . . . . . . . . . . .  

CONCLUSION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  23 

SIGN. ITUREOFCOUNSEL . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  24 

CERTIFIC..\TEOFSEI<VICE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  24 

'TABLE OF AUTHORITIES 

CASE AUTHORJTI' 

. Blrkhorn I .. Deprrr/mcrrt of,% .lfrr/nl Henlth; 592 So 2d 96. 98 (Miss 1991) . . . . . . . . . . . . . . . . .  I5 

. . Blnre Irrrlr~.rir~lc~.~. Cot71 I Arior-on' Corp . 2006 LEXlS 5273 (5"' Cir 2006) . . . . . . . . . . . . . . . .  7 

Brr/lt- r. r.. ~Vi~~ lorn~~ l i l e  h/rrrrrc~l 1ri.r. C o  . 712 1;Supp 528. (S.D. bliss . 1989) . . . . . . . . . . . . .  17, 18 

Copcli~ricl I .. IV'asser.rteli~. 275 F.2d 472, 477 (5"' Cir . 2002) . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 

C~tiiiririgllorrl Et~tclprisus v Vo~r~ell ,  2006 Miss . App . LEX 561 (C.A. Miss . August 8, 2000)2, I3 

.. . Dm-Byire Ligli~iry r Cir~iirrirrrgs, 41 9 So.2d 21 1 (Miss 1982) . . . . . . . . . . . . . . . . . . . . . . . .  I I 

. Folrg 111 Y S J I I O I - I  C I rb~ .  Co., 523 So.2d 31 J (hliss. 1988) . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  12 

Florprr 1 . i\;trrh .\li.* s. Ald Ccritcr. . 601 So.2d 395 (Miss . 2 )  . . . . . . . . . . . . . . . . . . . . . . .  I1 

I~crrdirt's BtiAcr-ics Y L')q~(wdml ~fUorrelI ,  566 So2d 1261 . 1264 (Miss 1990'1 . . . . . . . .  I I 

. . . i 1 1  . 5 1. . 1 1 i  f 1 1 1  I 6 1 . S 6 7  S 1 i s  7 . . . . . . . . . . . . . .  16 

I \  



Liho-t: M1r111ol Ins . Co . v . McK~ieely, 862 So2d 530 (Miss . 2003) . . . . . . . . . . . . . . . . . . . . . .  19 

A!cGo~wi I. . Orletr~ls F~rrriiture . Irrc., 586 So2d 163 (Miss . 1991 ) . . . . . . . . . . . . . . . . . . . . . .  12 

Mississippi Poll. er and Lighr Co . 1: . Cook, 832 So2d 474 (Miss . 2002) . . . . . . . . . . . . . . . .  IS, 19 

Nofcl~ez Equipr~lenr Co.. Ine . v . G1bb.s. 623 So.2d 270 (Miss . 1993) . . . . . . . . . . . . . . . . . . . . .  I 1  

Ole11 Brrrrogc f i .~~cking Co  . 1. . C/iorrd/er. 475 So.2d 437 (Miss . 1985) . . . . . . . . . . . . . . . . . . . .  I I 

Poitec  1. . Tr.nl.elrr-s 1ri.c. Co . 664 F . Supp . 252 (S.D. Miss . 1987) . . . . . . . . . . . . . . . . . . . . . . .  16 

Quirk Clmlige Oil ct  Lrrbc. I I I ~  . 1'. Rogiws. 663 So2d 585 (Miss . 1995) . . . . . . . . . . . . . . . . . .  21 

R C  Petroleuni. Iric . I: I-l~rrrm~io'ez: 555 So.2d 1017, 102 1 (Miss . 1990) . . . . . . . . . . . . . . . . . .  1 1  

Rogers 1. jlo~!lhr-d :lrcirl~~rr & I~rrir~i~rriig Co  . .  133 F3d 309 (5Ih C'ir . 1998) . . . . . . . . . . . . .  21 

. . S r r i 1 1 r  I . Cori~oirier Gmo-(11 C b ~ p  559 So2d I019 (hfliss 1990) . . . . . . . . . . . . . . . . . . . . . . .  12 

.. . Soir~her-n Firrrn C m  117.7. Co . I Moll~rid 469 So.2d 55 (Miss . 1984) . . . . . . . . . . . . . . . . . . . . .  20 

l 1 1  i f  o . 1 .. C/rrr/r~ell . 577 So.2d 1233, 1245 (Miss . 1991) . . . . . . . . . . . . . . . . . . . . . . .  I I 

1l'oIl.r i . Fr-oriklirr Cbl-i, . 797 So.2d 973 ( b l ~ s s  . 2001) . . . . . . . . . . . . . . . . . . . . . . . . . .  17 . 18: 20 

~ / I L  1 Z i  I ~ ~ I C I I  I C'o. . 348 t 3 d  478 (5"' Clr . 2003) . . . . . . . . . . . . . . . . . . .  18 

STATUTES 

281!.S.C.,4.$13?2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

2 8 U S . C . 4 . $ 1 4 4 1  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

Miss Code Anno ~ l i - 1 ~ 4 9 ~ 1 j  (1972) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  6 . 8 

. . E\liss Cotlc A I I I W  $71-3-1 (1972) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9 

. bliss C'otle Anno . $ 71-L17 (1972j . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  10 

. bliss ('ode :\nm 7 I -  ( 5  1 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9 



OTHER rXU'THORlTY 

Federal Rule of Civil Procedure 53(b) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 

. . 
Federal Rule of Appellate Procedure 3 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 1  

111 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5 Circuit Rule 28 .24  11 

I\l\VCC Procedural Rule 2 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  AlWCCProcedurrtlRulej 10 

hI\VCC Procedural Rule 6 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  10  

I\l\\'CC: Pl~ocedural Rule 7 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  10 . 14 

MWCC Procedural Rule 8 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I0  

M\\!CC P~ocrdurnl Rule 9 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  10 

hI\VCC Procedi~ral Rule 10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I0 . I 3  . 14 

AI\?'CC Procedwal Rule I5 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  18 

. . 
LocnlR~1lc28.?  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  11 

. Du~rri . h41ssissippi \\!orkers' Compensalion 5 281 (3t l  Ed . 1982) . . . . . . . . . . . . . . .  1 1  . 12 

Dul111 . Vardnnian . RllSSlSSlPPl WORKERS' COhIPENSATION . Appendis_ p . 595-596 (3'd Ed 
1984) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  14 



BASIS FOR THE COURT OF APPEALS' JURISDICTION 

The Fifilr Circuit Court of Appeals has jrlrisdiclion of this appeal by viiiue of the 

jurisdic~ion conferred upon the lo\ver- court, purslrant to 28 U.S.C.A. $ 9  1332 and 1431, ;~nd the 

lirnelv appeal of that Collrt's final j udpen t :  pursuant lo Federal Rule of Civil Procedure 54(b) 

and Federal Rule of Appellate P~ocedure 3 

The parties l~erein slipui;~~e to Federal jurisdiction i n  this matter.' 

The Cou~l  entered 11s Rule i 3 ( b )  F~nal  Judg~nenl on Apr~l 28. 2006 (R.  668) The 

Pla~nt~ff  t ~ n ~ e l y  filed 111s Not~ce ofAppeal on ]\lay 10. 2006 ( R .  669) 

I h e  to a11 o\ers~fi l~t .  tlre Court then cntc~ed 11s subscqr~ent Rule 54(b) F~nal  J u d p e n t  on 

July 17. 2006 ( R .  690) ' I k  Plnintifftimely filed his Notice ofAppeal on the subscqr~ent 

Judpment on July 17. 2006' 

ST,\TEillEN'T 0 1 7  ISSUES PRESENTED FOR REVIE\\' 

1. -- ;lccr1131 of cause of action: bntl  I ' : l i l l~  tleninl ofn-orkel-s' c o n ~ ~ ~ e ~ ~ s a t i o n  benefits 

Are tlic adnrirr~sl~nti~e ir~nedies al'f(ir0ed by the Mississippi \Vorkers' Compensation Act 



inte~mediate ruling by the Administrative Law Judge is inade or at the time the order on the 

merits of the claim becomes final? 

11. Accr11a1 of m u s e  of action; h a d  faitlr denial of workers' cornpensation berlefits 

What consti l~~tes "esl~auslion" of the :ld~~linistraIive reinedics afforded by the Mississippi 

\\forkcrs' Conrpcns;~tion Act and the blississippi \Vorkers' Compensntion Commission for 

ptrnoses ofdeterminine the time when n litigant lins n right to file n claim against his employer 

and/or insrmnce ca~mier for b;rd faith denial?' 

The Appellant B ~ ~ l l o c k  filed this Inwsuit. ;1lle$11g the tort of "bad faith" in the denial of 

his workers' co~npensntion benefits. in [he C1rc111t Court of Hnncock County. Mississippi. on 

August 26. 2004 ( R .  18). The Appellee Defendants timely filed their Notice of Kemo\,aI, based 

1111011 the tli\ersity of cilizenship o f t h e  pa~~ties.  on November 18. 2003 (R.13). The Appellant 

Bullock filed Iris bloiiun to Remi~nd on Noven~ber 24. 2004 ( R .  35). but withdrew his Motion 

:~nd  conceded to feder~ l  courl j~msdicticin upon reliable docume11tntion o f the  con-ecl parties in 

interest. T l ~ e  tri31j11d$e entered 111s Orb denyin:: ~ r e ~ m n d  on M a y  I 1 ,  2005 (R. 1 17). 

The Appellee Defcnd;n~ls reqr~esled_ without objeclion of [he Appellant Bullock. that 

disposili\e  notions he Iwrrd prior to discover). being initintcd. ,\s n result. tile Appellee 



about December 7. 2004 ( R .  67) and June 7. 2005 (R.  121). The Appellee Defendants contend 

tlra~ ihe subject 1awsr11t was filed beyond the applicable statute of limitations. The Appellant 

Bdlock li~nely filcd his response on July 1 :  2005 (R .  344). 

The trial judze. I~lolrorable L o ~ ~ i s  Guiroln. Jr . .  requested o~ml nrpment  on the motions 

and the arzrlment was h e a d  in the US. District Courthouse in Hat t iesbrq on Febn~nry 6. 2006. 

The Corrt ellrered its Order detying the Appellee Defendants' motions on Fcbn~alq 6. 2006 (R. 

5 7 7 )  The Appellee Defendnnts timely filcd theil- Motion for Reconsideration or, Alteri~ati\;e, Tot 

Certification. on I'ebsr~nry 16. 2006 ( R .  554). lo \vhich the Appellant Bullock responded on or 

about M a d  10. 2006 (R. 008) and Ma]-ch 13. 2006 (R. 645). 

The Court reconsidered 11s pre\ ious n l l i n ~ .  ~cversed its p~-c\,ious hold in^ and entered n 

kleniol-nndt~m Opiniotr and O r d e ~  y n n t ~ n ~  the Appellee Defendants' motions and enterins Fitla1 

Judzrnent on Ap1n1 28. 2006 (R.  662-665). The Court dismissed the c l a ~ m  on the grounds the 

In~vsllit was filed 11e)ontl the three yews statute of limitations. 

Dne 10 n technrc:il e m - .  the Caul-I ic\lsed its order ;rnd Final .ludgment on July 7: 2006 

( R .  690)"  

The Appellnnt Bullock timcly nppcnled e;1c11 Final Jutlgmunt. by Notice of Appeal dated 

hlny 10. 2006 (R. 669). :and Jnly 26. 2006.' 

The sr1bscq11c111 appc;11 1s  it n p:m of 1111s record ;~nd II:IS Iirrn nss;g~~ed (.;rse No. 06 60724. 
'llie w l e s  arc ~ ~ C I I I I C : I [  ;d wcI1 cst:~hlislics the yo1111tIs l'tv I I K   lotion 10 ~ ~ ~ i ~ s o l ~ d ; r t e  filctl herein by 
Appv1Im11 BIIIIQC~. 



STATET\IENT OF FrZCTS 

The salient facts in this appeal" are largely procedural and, tlrus. virhally beyond dispute. 

E\en those Sew facts wlrich are not procedural. are beyond contest. 

Jimmic Bullock (Ilereinafter ".4ppellant Bullock" or "Bullock") was injured wllile 

perfonnine work fol The Gottfrled Corporati011 (I1ereiilafter "Gottiried" or "the employer"). a 

Louisinila co~poration. on or about l a n u a ~ y  9. 1997. At lire time of this injury. Gottfried was 

covered by ;I \vorke~-s' co~npensation insurance policy issued by AIU l~rsurance Company 

(I~ereinnfter " A l U  I ~ r s t ~ ~ a i ~ c e "  or "the cwrier"j. The employer aml catriel denied covera_ee for the 

i t i j~ries for reasons \ \ ; l~ ic l~  t l ~ e  eniployee, Bullock. now a l l e ~ e s  1vel-e illegitimate and lackine 

p o d  Saitll.' 

13ullock filed ;r Petition to Co~itroverl \vith the bllss~ssippi \Vorkers' Compensation 

Colnmission which W:IS nnswcred by the employer curd c m i e i .  ;llU a ~ i d  Gollfried. 111 n timely 

mnnner. The i2dtnii11st1~1ti\c ILnw .I~d_ce ( A L J i  contlucled a11 internmiinte hearing on the issue of 

compem~hili ty only in 1990. No ~nedic:tl or \\age rel:~tctl testlnlony \\::IS ort'mxl at this hearing. 

The 1x1-J entered lrer order. somcti~nes refctrcd to ns a " s t ; l t ~ c  c!rtle~ due to its inlcrnrediale 

"Decnusc 1111s nintter \\;is dic~nirse~l. ~ v i r ~ r  to discovr~!. solely on the I S W C  ol'tl~e statute of 
lilnitations. the fiicts nl~ich conslitule i l l?  bxis Ibl Ilir I n n  suil or? iieccss:ir~ly i r ~ c l n  ;ant The Appellnnt 
Bullock \ \ - i l l  strive to lin~it the ''I-ac~s..' 1nr:uly procrd~l~nl i ; ~ c l c .  lo tllnse i~iip;tcling the C o l ~ ~ t ' s  decision on 
tlie date I I I C  "exli;~l~stion of i-enilrdirs.' occwrcd and the I k t s  \\111ch suj~ipr1 I11;it I I IC  Iunt-r ~-olirt'y findins 
u n s  i n  cnor 



status. awardiny Bullock co~npensnbility and outlinin_p the Judge's findines on October 12; 1999. 

( R .  356-366)." 

The final licnring on the merits of tlie claim was scheduled in 2003. Consistent with the 

M\V'CC Procedurnl Rule 5.911e parties filed Pre-'Trial Statements. The lawyer for the employer 

nnd carrier submitted their Pre-Trial Statemer~t. specific:rlly addressing the contested issues. 

Thnt Prctrinl Stnte~nent ( R .  367-3711 was signed by counsel f o ~  Gottrried and A I U  Insurance on 

blny 3. 2001. ;111d filed some time thereafier. 

In Seetioil J oftlint pleadins. titled "Contested Issr~es." every issue 1s contested by the 

employer and cnnicr escept "\\-llether a work-related ~IIJ~II-y!nccident occw-red on or about the 

date allesed in  ~ l l e  pt.tition to cot~tro\.err." i \~rion@ the "contestetl" isstm sperific;rlly listrtl by 

these Deft.nd;~~its ;Ire "\I l~ether employel and cnn~ier Irerein are rhc respo~~sil j le erliplo!;er and 

carrier r e g n ~ t l i n ~  tliis clnim." (K367)  

111 Seclion 11. titled "Stip~~lat~ons." the elnployer and carrier f:~ileti to stipulate to coverage 



a bifurcated hearins in this mattel-, with the issue of w h e t l ~ r  or not the Gottfried Corp. is the 

responsible employer being the only issued [sic] to be decided at !he first hearins.= (R.370) 

The wo~ke is '  compensation claim of the Plaintiff was then finally decided by the 

Administrative Law Judse ("ALJ") on December I .  2003. The Order declared the claim 

compensahlc, once again. and w a r d e d  Bullock :~dditionnl \\:orke~~s' compensatior~ benefits 

(R373-381 j. 

The I'laintiff s bad rail11 claim \\.as liled on ,111g11st 26. 200-1. less t lnn one year ;1fter the 

final Order became Jinal. This claim was filed 11.~11 \vitl~in h e  tl~ree (3) year period allowed. 

after the eslwustion of n d m i n i s t r a t i ~ ~  remedies. 



111 s h o ~ i .  the Adminrstmtwe La\\, Judze ("ALJ") a s s i p e d  to the MWCC matter entered 

an intennedirlte order on the issuc of cornpensability of the claim on October 12, 1999 (the " I  999 

Order"). The decision, \vhich Bullock contends could not be appealed, was not appealed to \he 

h l l  Conlmission of the MWCC. The final hearins 011 111e merits of the claim was heard by the 

ALJ in 2003 and th:u final order on the merits was enter-ed on December I .  2003. With no 

appeal filcd In the t\\enty (20) dabs aTter the Tmal older. h e  declslon became final on or about 

Decembel 22. 2003 

Appel la~~t  Bullock filcd 111s bad J'a11l1 action in Augost 012004. nppro.iin1ately eighl (8) 

months after thc ALJ's Order became final. '" 

.The co11tro\c1sy het~ein cmi bc clrc;qxt~latcd lo this clur~m l>id tllr Appellant Bullock 

exlinust 111s remedies in October of' 1999 or In December 012003?~ '  

I 1  ,411 pxtirs I i n v  co~icedcd l11:1t ~ l ~ i m r ~ l ~ c s  \wrc  cxhxslcd i n  IW9. tlie I,:id i ) ~ i ~ l i  claim exp~rcd 
hrf'um i t  wns filed md ilir tri:rl cou~t 's  diw~iswl 11111st I ~ c  3S t i rn l i~d  I f  11ic ie~iicd~c~: n ele r.\Ii:11151rd i11 

?@(I; ~ l i r  hnd l;1111i 1:1ni111t \\;I.: tinicl> iild :IIIO llir I I I ; I I  ~01111's O I S ~ I I X . ~ : I ~  1111151 hi. I P \ C Y X T ~  



The standard of review for botl1 a motion to dismiss and a motion for summary judgment 

is de r l o i ~  "In the former. the central issrle is whether. in the light most favorable to the 

plaintiff. the complainl states n valid claim for relief. In the latter, we go beyond the pleadings to 

determine \vlretl~er there 1s no senuinc issue as lo m y  material fact and that tllc movant is 

entitled to judgment as a maucr of I n n . "  Co,wlor~d I,. lV(~ssc~-steirr. 275 F.2d 472; 477 (5"' Cir. 

2002). 

B. API'LIC.-\OLE S T A T L I ~ I :  OF LIRIIT.ATIONS 

Bullock's claim a p i ~ l s t  tllcsc Defe~~d:rnts is go\erned by the general statute of limitations 

prescription contained in hliss. Code i21lno. $1 5-1-49(1! (1072) wllicl~ st;ates. "(I j All nctions for 

wllicl~ no ot11e1 periotl of limitation is prescrihcd shall he com~i~enccd  \\.itl~in tllrce ( 3 j  years next 

.. . after the cause ofsuch action acc~med. and not after. I ~ l l ~ s  sectloll sets out rile tlrree year 

I~rn~tmion period q11i1e clexly.  

C.  ;\I\\'CC PI<OCEDUIIE I> BL,'LLOCK 

In order to reach the ultimate c o ~ ~ c l t ~ s i o n  on lhe ;rpprop~i:ite tl:rte o r the  "exharlstion of 

remedies in this c h ~ r n . ~ '  \ve 111ust be2111 wit11 some ele~nental b : ~ c k g r o ~ ~ ~ ~ c l  ~ e ~ ; ~ r d i n g  M\VC'C 

procedure. move to more advanced p ~ o c e d ~ ~ r a l  issrles. tlle11 address t l~ose  issues in the context of 

Ihe :~pplicable hflississippi case 1 n v  on "csh;~r~slion of remedies." 

1 .  Bnsic 1'1-ocerl~lr:~l PI-orcss of the ~\lississippi \\'o~-liet-s? Compensntion 
C o ~ n ~ ~ r i s s i o ~ ~  (>I\\ 'CC) 



only those claims where the par~ties have a controve~~ed issue submitted to the MWCC for 

decision. 

'The Mississippi Workers' Compensation Act can be found at Miss. Code A n n o  $71-3-1 

(1972). el. scq. The Act consists o f a  tlroror~gh outline of the statutory rights and duties of the 

parties t o n  workers' compensation claim and creates the R11VCC to administer those clajms. 

The Conimission is nuthor~zed. pursuant to hliss. Code A n n o  $71-3-85(5) ( I  972). to create 

cc11;lin gct~cral and procethrrnl rtlles "for implement in^ tlic purposes of this cl~apter at Ilearing" 

and "shall he bindrn~_ upon t l m e  participating in tlic ~esponsibilities and benefits of the 

\Vorkmen's Compel~s;rtior1 I . a \ r l .  Subsection ( 6 )  ortliat section pro\ides for the Commission to 

.. 
"adopt and npp~.o\-c the ih rn~s  required Tor adri i~nisterin~ the clinpter . . .  

Consister1t \\-ill1 i l int  irlandnte. the Colnmission 11:1s adopted. does publish and 

occasionally amends a set oTproced~~ral  n ~ l e s  \vhicli \ \ i l l  bccol~ie Important i n  this appeal. 

The ndlninislrali\ e clmni j~~ocess"  typicall). be$m will1 tllc employee (frequently called 

"the clnimant") l i l i q  :r Petrlio~l to Contro\erl ( F o m  I?-5. I I :  AI\i1C'C PI-ocetlural Rule 2 ) "  The 

employer and carrier tlicn lilcs an A n w e r  (or1 For111 H-5. 2 2 )  \vitllin tn-critythree days (i\l\IJCC 

Procetllrral Rlrle 4). 

1 .' Prior lo e11gilg111g tlir pocc.cs I I I ; I I  resol\es these colilrovcrcics, the prl les have nlrcady l i ld  
ntmerotts docuniel~ts \\ it11 the Comn~issiu~r. mcludin: 111s Notlcc o i l~? ju~) i  (Fo1111 13-3): :111 medic;~l 
rccords rrce~ved : i~ id  poss~bly e\  PI^ :I S O ~ ~ C C  oJ'Fi~l:ll I'nynlent tl'orm B-3 1 ) .  tndtcaling that the ins~rrnlrcr 
cnmrr hclie\cs t11;it all  benclils In\ c. b r c ~  p n j d  i n  rtill  ; I I K ~  ot~llin~tig t l~me c\prtiditurcs nndr.  



The Cornmission has only adopted certain portions of the discovery provisions of the  

Mississippi Rules of Civil Procedure 26 tlrrough 37 (MWCC Procedural Rule 9). Prehearing 

statements (MWCC Procedr~ral Rule 5 ) .  notices ol'tllat hearing (M\VCC Procedurnl Rule 6) and 

"relaxed" evidentiar-y rules (M\VCC Procedural Rule 8) are also cornpolrents of this procedure. 

MWCC Procedural Rule 9 declares that "All cases shall be complered at one hearing on 

the merits. and all lay, expert? and docu~nen ta~y  e v i d e ~ ~ c e ,  including niedicnl depositions. sl~all be 

introduced ;h such llenrine." Proccdunl Rule 9 \\ . i l l  be relevant to the cunent appeal. 

.. An hdministrnti\.e La\v JuOge. fol-rne~ly rel'erred to as a11 "attorney referee. co~rducts the 

evitlentiary Iieariys at the "trial" level (MWCC Procedural Rule 7) and enters his;lw decision 

at 3 reasonable time ili~reafter. Each party is rrotified ol.lhe ~ ~ s u l t  rn writing. pursuant lo Miss. 

Code A n n o  $ 71-3-47 (1972). 

kliss. Code Anrro. $71-3-57 (1972) outlines tile general po\r:ess of the I\ILVCC to I1e:lr 

appeals kom the ad mini st^-alive Law Jr~dge. as well :IS reiteraling the Conilnission's authority to 

publish binding rules on "the tlet;~ils of pmctice :~nd j?~ocedr~rt. in the settlen~cnt m d  adjudication 

of claims ... the lest of\vl1ich sl~all  be prrblisl~ed m d  be I-ead~ly :~\:~ilnble to interested parties." In  

response. hlWCC Procedural Rule 10 was creatc.d to cl;lrif> t l ~ c  r i~ l r t s  :mi oblieation of parties 

on appeal." 

Further con17 review and e~ l fo rce~r~or t  actions ;Ire detailed in Iatcl- sections of the Act. but 

Irnvc no hearin_c on the current appeal. 



2. *\dvnnced procedural  nncl prnctienl issues 

Tlie Administrative Lnw Judge ( A L J )  IS an interesting player in the wol-hers' 

colnpcnsation system. The ALJ is hnl-tlly like a Circuit or District J u d e  conducting a bench 

trial. Tlie ALJ.s findings have no evidentiary effect once they are appealed to the Mississippi 

Workers' Compensation Co~ntnission (often referred lo ;IS t l ~ c  "Full C'olnmission"). which is ihc 

three Comlnissioner tribrlnal tllat hears all such appeals. Those appeals are heard dt. rio1.o horn 

the record created a t  the ALJ le\-el. The Full Con11nissio11. and on/l. the Full Comn~iss~on .  is the 

findel- of I3cls in an M\VCC proceetlin_e. The ALJ is me~~c ly  a facilitator of the nritten  record for 

the Co~nrnissio~r to decide 

Under TVlississ~ppi law. the Workers' Co~ilpensnlion Conirnlssio~~ is lire r~llinr;~te finder of 
facls in the conrpensntion cases. and as such. its Jindings are S I I ~ J C C ~  10 11or111:il. 
deferential slandnrtl upon re\ iew. Olen Bllr-l-i~gc TI-r~cking C o  1: Clroriillui-. 475 S o 2 d  
437. 439 (Miss. 1985). The ALJ  is not the idtimale t i ~ ~ d c r  o l ~ f ; ~ ~ .  ~ I I I  sather 'the 
~ndividual who conducts ihe hearing nlld 11em the liw tesri~~iony. .;rlclr 3s i t  IS. '  lk'olker- 
Aug. C'o. 1. Cmr~~rc~ll, 577 So.2d 1243. 1245 (hl isc  1991). The Conimission is liee to 
accept 01 reject the ,\LJ's lindings. so long as l l ~ e  C ' o n ~ n ~ i s s i o l ~ ' ~  ;~c t io~ i s  are b:~sed on 
sl~bstnntial evidence. Di~j.-Br-~re Lr:1r/111g 1,. C'III~IIIIIIT,+-. 41 9 So I d  21 I ,  213 (bliss. 1982). 

'This exact l~olding \ \as also reinforced in Holprr  1 '  iVor-fll filiss. .Iftvl. Cwrer.  601 S o 2 d  

395. 397 (Miss. 1992). \\.hen the Mississippi Suprenlc COW stated: 

The Con~mission is the ullimate finder offact. and tl1us ma!. :tccrpt o r  reject the 
findings of a n  Atlministrntive Lnw Judge. Hirrtlin '.r Brrker-ips v. l J tp~~ri lcwr i~/ 'l~i~i-r-c~ll, 566 
So.2d 1261. 1263 (Miss. I W O ) :  R.C. Pef,-olcro~7. 1 1 1 ~ .  1.. /lr~~rcrrrtie~. 555 So.2tl I01 7. 102 1 (Miss. 
1990): Dic.-8r-if~ 1-iglifi~g Div , f i n c ~ s o l i  Elccrr-ic. Co. I.. C'r1111r11ing.r. 4 19 So.2tl 2 1 1 (Miss. 1982). 
'The adn~inistr;lt~\e jutlsc. i n  illis respecl. is no m o ~ e  llian n facility lor conducting the business 
of tlre Commission and for ;11l practical pulposes l l ~ e  C'o111missior1 is the :ictual trier of the facts.' 
Ihlnn. ~ ~ ~ S S I S S ~ P I ' I  \ \ : ( I K K ~ ~ I ( S  COAIPENSX~IOY. $ 2s-I (3d E d  1982)  I n  srlch ;I f;~ctual setting: i t  
is. t h e ~ c f o r c  the Conlrn~sslon. ~ io t  t l x  f \dn~~t l i s t r :~ t i \ e  l h \ v  J ~ ~ t l g c .  nl1ic11 is cn~itletl to i lckre~ice 
11pon w\ ie \ r .  / I ~ ~ I I ~ / I .  , ~ i l J , d J  



I t  is: tlierefore. often stated that " t l~e  Workers' compensation Con~mission is the trier and 

finder of fact in a compe~~sat ion claim, the findins of the Administmtive Law Judge lo the 

contrary 11otwitl1sta1iding.1' See Dunn,  MISSISSIPPI WORKERS COMPENS,\TION. 5 284 (3d Ed. 

l982)." McGon.rr~~ 1.. Orlecrr~s Ft~rni~ur-e,  Irtc., 586 So.2d 163. I65 (Miss. 199 I). olso cilirlg 

Smirlr v. Corlfoicw~- G e ~ ~ r r o l  Corp.: 559 So.2d 1019, 1021 (Miss. 1090); Fo~rgh l  v. Slrrnr~ C lrby 

Co.. 523 So.2d 3 1.1. 3 17 (Miss. 1988). 

This is a proccdlml sccnnrio \vhich mi-# be f o r e i p  to those practitioners outside of tlie 

\vorkers' compensallon lirld. ,411 ALJ enters no binding Orders. The O r d e ~ ~  me a11 t empomn 

until the MWCC lm ruled q>on t l~em. An ALJ is just a referee, as the posilion \vos called some 

decades aso. to create :I ~ e c o r d  for lhe Full Commission to rc\:ie\\: and decide upon. As such. 

despite an Order or Orders entered by the ALJ during the lo\ver level admin~str:lii\.e procedures. 

all of the ALJ's decisions may be reviewed by the MWCC y o n  appenl fiom the linal Order on 

the ~nerits. 

(1)) Interlocutory nppeals at t h e  i\l\\'CC 

On t l ~ e  otlier h ~ l d .  Illere are 3 few simtlnrities between the ALJ and t l ~ c  judges ill 

c o n i n m  law courts. Decisions made by a n  ALJ in the course of the litigation. like. fur inst;mce_ 

n trial court judge's ruling on ;I pal-tial sulnmary judgnlent, do not rcquix  an inmcdiate 

(inle~locutoty) nppral in order to remain reviewable by the Full C:o~nrnission, liven today." the 

C o ~ ~ m i s s i o n  \ \ i l l  lirnt interlocutory appeals only on wry ,  \cry mllro\\ ~ r o m t l s .  111 ( ' I I ~ ~ I I I ~ I ~ ~ I O J I ~  



Enterprises I '  Vonzll. 2006 Lfiss. App. LEX 561 (C.A. Miss. August 8: 2006). the Court 

addresses those ?rounds: 

The Conrmissio~rhsted iu its order the f o I I o ~ \ ~ ~ ~ ~ k - u q ' _ c ~  to 
- .  . . . levien i ~ r t e ~ l o c o t o ~ y  orrl- - s: where such review may 

materinlly xlvnnce tlie final resolulion of the claim, a\.oid ilnnecessaly delay or espense 
to the parties, protect n party ii.0111 substantial and irreparable in juq.  r c ~ o l \ ~ e  an  issue of 
general importance in the ;idministration of the hlississippi Workel-s' Compensatioll Acl. 
or sel-ye some other 11urpose i h a ~  the Comrnissio~l in the errrclse of 11s s o m d  discretion 
considers nppropriare. 

'The compelling point made by {his line of au\Iiority is that, e\?en today. a party IS not 

sequil-ed to make srrclr a n  appeal in order to preserve liisilier rights. The Full Cornmiss1011 n t  tlie 

I\IWCC rimy \\ell deny an ' in tc~locr~~ory ;~ppeaI that does rm meet that inleilocutor)' critciin, bul 

their f;iilure to take up such an appeal is not d ispos~~ive of the issue, 

I n  the Defrlrdnnts' orifiinnl  notion. they relied upon the l a n p n g c  o f t h e  c u ~ m n t  n ~ l e s .  as 

they pelinin lo appeals. i n  support ol 'tl~eir posilio~i. Tlre a\.enue for nppe;il ulldel the bI\\'CC: 

RULE 10. REVIEW HEARINGS. In all cases where either party d e s i ~ ~ e s  a review 
before llw Full Commission Crow nn\- decision ~endered by a11 Adrninistl-alive Judge, I I I C  
party desiring the le\:ic\v shall \vithin !\velrty (20) days o f l h r  date of wid  decision file 
witlr tlre Secretary of lire Cornn~ission n \vritten I-equest or petition for rewew before the 
I:1111 Conmission. [ e ~ r ~ p h .  nddcd] 

Rut t h ~ s  Rule was nmentlrd to 11s cul-rent fonn in Api-il of2001 . I 1 '  The Rule. as i t  

preceded Illis ;rrnelldmel~t. cnnrc iirlu great contro\e~-sy \bhicl~. ~iltlmately; required clianye. The 



previous Rule. wl~ich was applicable nt the time the 1999 order was entered. stated in pertinent 

part: 

REVIEW HEARINGS. In all cases where either pmly desires a review before the fill1 
commission from the dccision rendered 3t the initial henrin_e, the party desiring the 
revie\\. . . . . I i  (rn7pl~. ocldecfl 

In other words, at the time o f t h e  1999 Order was entered. \\Inch these Defendants IIOW 

alle_ee n.as "final" or an "eullaustion ofremcdics," an a~__erie\-ed pal-ty w o s  not even allowed such 

an ~nter locuto~y appeal. 1-he only appcnl n ~ t s  ~ f e r  & linal 01-der1"1-he details of tbe history of 

tbis contro\wsy are not included in the record. But the history is obvious on lhe Rule's face: I t  

was just palently r~nfair to proh~bit nn employee or an employer fioin appmlin_e nn i ~ ~ t e r l o c u t o ~ y  

order ifco~nprll ing circurnstn~~ces nerc  pvesent. 

Ironically. for purposes 01-the present dcbclte. there is actually little difference in the 

outcome based upon whetl~er AllJ  and Gottiiied could Imve appealed. with the Full Colnrnission 

I m h g  the discretion to deny t l~e  appe;tl ;inti rule on the iswe afier the linnl hearins (tile "new" 

Rule). or wl re t l~e~  the All! and C;ottfiietl \ \e l~c  not allo\\;ed an i n t e r l o c ~ ~ t o ~  appeal nt all (Ihe 

"old" Rule). The result is ihe same: The lssl~e (compensability) wl~icli was decided in :III 

in le~tned~atr  order in I999 \\as st111 one that could be iincllly determined in the f ina l  henring or. 

a t  an absolute mininn~rn. on ;IS appeal li~orn the final ALJ order in  2003 

I -  1 he old rule is pt~bltslicd n i  Dunn. \ ' ;~~dnma~i ,  bIISSlSS1PI'I WORKER'S COMPENSATION. 
Appcndis. p 5 9 5 9 6  (1"' E d  1983 ). '1-lie ~tsc o l ~ l t e  icnn "inilial lw:~ring" sliould not be conhsiny - I I  1s 
n t i  ;~rklwnlerly~~ent in ilie old mles 111;tt only one l ~ e a ~ i t ~ g  is conle~nplaled. 



But the n ~ l e  chanze does play an important role. I t  well explains WHY the very capable 

lawyer for AIU and Gottfried'" did not appeal the inte~mediate decision. Tlre reason is now 

obvious: Tlre Rules did not allow such an appeal at lhnt time. 

The n ~ l e  chnn_ee also well explains why: years nfier the 1999  ruling, AIU and Gottfried, 

t l ~ o u g h  tlreir counsel, pl-epared a Pre-Trial Statement, prior to the 2003 final lrearin_g, which 

included a full frontal assault on the cornpensability issue. That alialysis is to follow. 

(c) / \ppeals fro111 n F'ttll Commission O r d e r  

Tlre appeal process from the h,l\VCC to the Circuit C o u ~ t  and on to the Mississippi 

Supreme Court also bols te~s  the Appellant B~rllock's deicrminatjon of "exhauslion." 

Interlocutory orders by the M\I'CC arc not npl;enlnble to the Circuit C'oul-t and beyond. Bicklror~i 

I: Dqmr-rii~e~ir o f M e n ~ i ~ l  I le t~l r l~ .  592 So.2d 96. 98 (Ivliss. 1991). I-letrce: Irad AIU a d  Cjoltfiied 

appealed the 1999 order and the Full Commiss~on denied their relief. AIU and Gottfiicd would 

have been precluded from appea l in  the issue beyond the Full Comnrlssion nt t h ~ t  ~ i m r  ,111d 

while the Appellalit Bullock has p ~ x \ l o r ~ s l y  conceilrd t l ~ a t  n Full Commiss io~~  01-der on 

interlocutory appeal (had i t  been allo\ved) would be binding on the Full Commission if the olainr 

were appealed to the full cotnmisslon after t l ~ e  ALJ's final order. certainly the finding would be 

reviwable by the appellate col t~~ts  after that fiiral ordcr. Cii\en this procedural bar to appeals 

from an interlocutory order of tllc MWCC. is i t  c\ itlent that the lrolding of the 1999 Order could 

llot have possibly been linal unlil i~fiur- the ALJ's finill ordcr becalrre linal. 



No matter where one stands in  the maze created by [he 1999 Order, the compass always 

points to "N"-Not final. 

D. ,\CCRUAL OF C/\USE OF ACTION: D,\TE OF "EXHAUSTION OF 
REhlEDlES 

A "bad faith" c la i~n  arrsing from the illegitimnte denial of a workers' compensation claim 

presents an ~ n c o n ~ e ~ ~ t i o n a l ,  but not unique: issue regarding the date of the accrual of the cause of 

2ction. Public policy requi~es  t11at a plaintiff"ezl~n~~st" h ~ s  adn~inistmtive remedies before he is 

allowed to file a bad faith claim. I t  is upon th:lt dale of"exhnustion" that the claim ";iccrues." 

This accrual date is the core dispute 111 this appeal 

The issue ol'"esl~austion ofadministrnti\e ren~edies'. In bad faith workers' compensation 

clairns was actually holm in the fedel-al s y s l e ~ ~ l .  l'ow~:c- 1.. T r r i i d o r  /its. Co. 664 7;. Supp. 252 

(S.D. Miss. 1987): Kilcherrs 1.. L i h r r . ~ ~ ~ V r ~ / r t o l  117s. Co.. 659 F. S u p y  467 (S. D. Miss. 1987) 

Botk Poisers and Kitchens were ilr-ie-guesscs o l o r ~ t  Federal Court \\.liich pre-date the 

M~ssissippi Supreme Court 's tleclar;lticrn i t1  Il'iill.~. :~dd~-esscd helo\\:. 

In Powers, the Plaintiff had completely fa t l t~l  to lilc a cl;li~n n.ith the MWCC before 

filing Iris bad faith rlnirn and. predictably, \bas pl-eclr~ded fiom ~ o i n z  fonvard with the had faith 

claim until the adminisrmtive p~ocedure  of the Commissiot~ establislled entjtlcment. Powers, at 

8 - 9  

The Ki/c/rrrrs Cor~rt rccoyirc.d the p o s s ~ b ~ l ~ t y  ("fi~i$tcn~tlgly conceivable") tlmt. without 



The Mississippi Supreme Court conceded to ilre wisdom of the federal decisions in Il'trlls 

v. Fronklirl Colp., 797 So.2d 973 (Miss. 2001): lioldin_e that a worker may not maintain a bad 

fail11 claim for denial of \vorkers' c o m p e ~ ~ ~ l i o n  benefits until tlre underlying administrative 

procedures al-e finally exhausted. As such. the Courts created illat "accrual" date w111cli would 

beein the running of tlie statute of limitations. Both parties herein agree that such is the holding 

in ltJalls. but disagree on rlie d ~ t e  il1at "exhmstion" occurred. 

In ll'c~lls. the entire claim of Mr. Walls had been lle:~rd by a n  Administrative La\\, Judge 

and a "final order" by tlie ALJ had been e n t e ~ r d .  \\;illlout appeal. I d .  at 974. Ho\w\~er.  the l l r~l ls  

Corm held that the benefits \\!rich \kcere in displite \\.ere subject to further leview by the M\\iCC. 

brca~lse the I992 Order of the ALJ was not "final" as lo those benefits. 1 .  at 6 - 7 7  The 

proced~lral posture and the benefit request inade aftrr l l ~ e  final order and the n;ltrtre oftlre 

benefits \V:ills claimed wel~e quite different from the case vrihjrtdire. It is a strain to put those 

facls on parallel tracks wit11 the present clnini But. I\vo inefulable conclusions must be reached. 

One. if n decision of the A1.J can be ie\iewed by tlre Full Conmission. n bad Sail11 claim based 

tlpo~r l l l n t  ALJ's l i n d i n ~  is premature arid the had faith claini has not ;~ccnletl because 

adininistrative remedies 1 1 x e  not been exhnustetl. TNO. t l w e  is no finality 1111111 the f ind Order 

of the ALJ becomes final. 

In  order to "exliausl" n r-rmed>~. i t  must be blou:l1t to its final conclusiolr. This well 

explains the Feder;il Court 's \oc:iDulnr)i ill U I I ~ I W  \.. i\:ririorrnidr . I h r r ~ d  111s. C'o.: 7 12 T; Supp. 

528: 529-530 (S.11. Miss 19891. \ \hen Jutlse Tom Lec rcilel-atcd 1h;il a bad fail11 action nwy o11ly 

proceed afier the untlerlying co~l~pensation chin1 "is fin:rlly ;r+~~dicalcd in :~cco~d;rnce witlr the 



Mississippi \ilorkel-s' Compensation Act'' and t h e ~ e  must be a "final adjudication of the 

underlying workers' compensation claim . . "  [enrplr. odded] 

In lVhi,ilelierr(f 1.. Z~rriclr Amcvicorr 1 1 u  Co.. 348 F 3 d  478 (5" '  Cir. 2003). the Fifth Circuit 

recognized Ihe ill(~/ls requirement of eul~auslion and nffinned a dismissal \\~itlrout prejudice 

"becarise  he pl:lintiff s]  \vorkt.l-s' co~npeilsation claim \\.as still pending before the 

Commission." I 0  31 450. This result \\:as n;a~-mnted e w n  through Zuricll had alreadv pn& 

~netlical b~ l l s  and ~ e n r ~ ~ o r a r v  disabilitv benefi~s \x:hiclr were the subiect of the bad faith I n \ \ w i t .  

Id. Citing Il'olls, the i;ilih Circuit held 11i;rf bad faith cannot be alleged "in [he absence ofn 

detenninntion bv the Conmission ...." I d  at 48 I [emph. ntlderf]. 

Jt'olls, decitled by tlre Corm in '2001. is noted by the h4ississippi S~rprerne Court as one of 

"first inrpression" \vhicli "has not been addressed pie \ ' io~~sly  by Illis Courl:' H'irlls :rt 974. This 

makes any pre-2001 decis~ons unpersu;lsi\:e. even rnisle:~ding. 

One of the only two state cow1 decisions, post-Illrrllsl alleged by AlU and Gottfiied f o  

address t h s  i sue .  is ,lIr.c.rmilq~i Poiwr arid Liyhi Co. 11. Cook: 832 S o 2 d  -174 (Miss. 2002). In 

Cod .  the Plantiff filed his claim \vifh the RlWCC ant1 settled i t  will1 Cotnmission apl~roval.'" 

'The adininistrnti\e pr-ocess \\,as ended--exhnustrd. 

The Cook tlefend;rnts took the syu~~ioits position flrat Cook should l i n w  "re-opened" his 

xorkers' conipensation claim: after its conclusio~~. though [lie ;~lle_eations of bad faith heins 



addressed occurred during the handling of the claim before 1l1e settlement \<,as reached. The 

Cook Court acknowledged that "wl~at distinguishes that case (IVolls) from the present cnse is tlrat 

Cook's set11enle11r claim had been approved bv the Commission and rrolhing was lefi pending 

before thein." Cook at 480 [Crilph. ridded. 

The second "post- Jl'ollr " state claim is Liber-11.b11rlrrol Ins. Co. v. AfcKrreely. 862 S o 2 d  

530 (Miss. 20031.'' But Mcl\'necl~: does not ac~uall>l address ihe "exlraustion" isslir. 11 does not 

essenrially t h a ~  ~ l l e  Plaiirliff sllorrld have filed a mo11on for emersency relief(a p~~ocedurrll avenue 

allowed by MWC'C Gc~rernl Rule 9) before he can be allo\ved to clajm damages ~)KVII  a had Pait11 

n prerequ~sile of r eco \e~y ,  but may be relemnl lo \\~lrrrher he "~nitigate[d] his financial problenrs 

by seekins an inlniedialr Ileal-ing." I d  at 537. In  a statement of (licrn. of sorts. the A~tcK~~rr l )  

Court does mention 11121 "hlcKneely had exhausted his workers' compensalion procedure when  

he I-ecetved a fawrohle decision from lhe Commission nhich the insul-er a n d  the employer chose 

Such is exactly the cnse heie~tr. The employer ;rnd carrier h d  111e 1igl11 lo atldress the 

coverage issue before the Full Comlnissjon, even ns late as Cl~ristmas of ZOO?. If Bullock had 

% e c  11efcnd;rnls also tiled AI(KIIP~/I. ;IS ;I post-ll'(r1l.s "exlln~is~io~l" case n l  111e t ~ i ; ~ l  court levcl. 
Dl~llock disnyrees l h n l  [hi.; decision llns miv npplicalioi~ to h e  l~l'c~ll.~ issue oTe\hnuslion. 

; .' The s u g c s l i o i ~  t h l  olrc can file ;I had h t h  claim befme ;r liml dcte~~rninntion, simply 
becar~se i l  appc;~rs hlcNccly filed his bad faith claim in 1906. while his hI\VCC' ordct \vas not 
In11 I I 8  c i s l o ~ s  I c s .  This hrncll trial d ~ d  not occur 111lli1 . , \ I I ~ I I S ~  ('f 1090. For 
]x~rposes of the  holding III , l c i V r ~ h - .  [lie most i11rporl;111l liicl is lhal tlir C'ricuit ( ' o ~ ~ r i  \cidict w;rs 
not e n l ~ r c ~ l  11n111 allcr l k  h1WCC.s cntcrcd n h l  the Cowt f d t  17 as its l-111;11 o ~ d c r  ; ~ n d  111e 
; ~ J ~ ~ I I I I I s I I ; I ~ ~ \ . ~  prcxwi \\;IS o \ c r  



filed his bad faith claim aner the 1999 order. while the MWCC claim was still goins fon\wd. 

i~rcconcilable decis~ons horn the circuit court and the MWCC would be a t  risk. W ~ l h o ~ l t  

questioi~. the bad faith claim and the MWCC claim would h a w  been ~ r o c e e d i n e  sirnultnneously. 

The Appellee Defendants also ~ r o s s l y  misinterpreted the case of Sor~~lier-11 For-111 CNS. Ins. 

Co. I:. Hollor7rl. 469 So.2d 5 5  (Miss. 1984) before the trial judge, even calling Hollrrrrtl the 

"seminal case on this (esl~austion) issue." Mollond: a pre- Jl'nlls case by over 3 decade. does 11ot 

even address es lwust io~~.  Most commentators \vo111d agree lhat Hullnrid is a seminal case on 

whether the e x c l ~ ~ s ~ v e  remedy of the hlississippi Workers' Compensation Act bars claims for bad 

faith. an issue entirely separate liom exhaustion of remedies. But, for the sake of a r p m e n t .  even 

these App~l lee  Defendants' i~r terpret ;~t io~~ of the procetfr~ral history of Mollntrrl 1s inaccurate. 

The llollnrid Court specifically states illat her l m l  faith suit 1x2s liled f o l l o \ \ i n ~  "nn order* 

Miss~ssippi Wwkers' Cornpens:~t~on C O I ~ I ~ I ~ S S I O I I  of September 8. 1981 ." /(I. ;II 56 [eniph. - 

oo ' J~r f l  Giwn the complete lack of detail as to procedl~ral steps employed. l~ke ly  hccamc the 

esllnnsl~on o l ~ n d n r i ~ ~ i s t ~ ~ ~ t i v e  rerned~es \\,as not :In issue. this dec~sion n ~ r ~ s t  he 'p~t in Bullock's 

corner' because i t  specifically ~nentions a Co~nrnission order. not an order o f t h e  Adn~inistrati\e 

1.m Judge ,\s the Il'(rlls Corrrt described Mollrrrirf, "In all these cases (Mollnrrri, L ~ r c k e ~ ~ ,  

MrCiriri and 1-ctr~lrcrs) this C 'o~~r~t  found that the worker's bad faith suit w ; ~ s  ;I v i ~ b l e  cause of 

actioil. 111 none of these case [sic] did this Cowt ~ e q n i r e  ihat the I\-urker first e>lr:lust 

:~dn~iilistmtive remedies rlmler 111e \Vo~kers' Compensation :let. thou$ i t  : ~ p p c ; ~ ~ s  t11:1t t l~ is  was 

done in  llollorrd :rtltl Lcirrlro-s. and may h;rvc h c c i ~  donc in otl~er c ; ~ s r . "  1loll.c :it 976. 

So. ;IS .;t:ltrtl hcfore. m n e  of tile pre-HOlh derisions can he expected to h : ~ \ e  the 

~ I O C C ~ I I ~ : I I  dct:111 i~eedl-d to c.\ ; r l~ntc  \vllnc co11stiiu1es an euhau\tion of r c n i e d i ~ . ~ .  no1 car1 t l~cy he 



used as a~~thor i ty  on llre legal principle. I t  \vould be no different that this Plaintiff noting that in 

Rogers v.  )/or-//or-d Accide171 & Ir~demnit). Co., 133 F.3d 309 (5"' Cir. 1998). the PlaintiSf did not 

file his bad Sail11 c la in~  until Iris claim had been decided by the Full Commission, appealed to the 

Circuit Court. then finally decided by the Supreme Cout~t in Quick Cliar7ge Oil ce Lube. Inc. v. 

Rogers. 663 So2d  585 (Miss. 1995). I t  is true, but i t  is not very insigl~tful. Eshaustion was 

newr :In issue in Rogers. 

Gle:rnins a n y  binding autllosity f r o ~ n  these pie- li;llls decisions durins this time period is 

tllt~ng at wintlm~lls. 

J \ ~ I I I .  the Defendants' analysis re\:cals a hndamcntal 1nisunde1s1:1ridi1ig of workers' 

compensnlion procedure and w e n  the alleptions thnt then own counsel rnntle at the MWCC 

level 

E. t\JU AND GOTTFRIED'S hI\VCC PLE+\DINGS :\DRIIT N O  
EXH,\US ]-ION 

P r ~ o r  to the final hearing on the merits in 2003. each party is ~ q u i r e t l  by lile a Pretri:~l 

Statement which o ~ ~ t l i n e s  the issues in conl~o\ersy:  Ihc n;lmes oI'\vitncsses. lists of docu~nents to 

be sulimtlrd. estimates [Ire lime such n 11e;it~ing will last and so fo r~h .  hl\\:CC Procedural Rule 5~ 

The p;wtm 111 t h ~ s  workers' compensallon claim dtd so And. desplle AIU :mi Gottfr~ed's  

st:llement lo [lie Dislrict Cowt judge that "no one ever questionetl \vlietl~cr the plaintiff ~ v a s  

cowrecl u n d u  Cioltfi~icd's policy spin (after- the I999 ordet)." their PI-etrial Statenlent filcd and 

~ I ~ ~ l i S i ~ l l y  s i ~ n e d  n t  the I\1\l~'CC' brgs to diffcr~ 

T l ~ t  l'setrinl Sl;~lemrnt ( R .  367-371) was signed by counsrl for Gottfried and AII! 



I of that pleadine. titled "Contested Issues." every sinele issue is contested except "whether a 

wo~k-related injurylncciden~ occuri~ed on or about tlie date alleged in the petition to controvert." 

Among the "contested" issues specifically listed by ihese Defendants are "whether employer and 

carrier lierein are \lie responsible emplo!er and cal-rier regarding this claim." This i.r /he 

roi.er.oge ~ s ~ i t e  p~esently alleged to constitnte bad faitll. 

I11 Section 11, tilled "Stilmlr~lions,' the employer and carrier failed lo stipulate to 

co\-er-ase. Ii I S  also infomirltive lo note t1i;it anlong the list of proposed cxhibits of Section V1. 

this employer and carrier listed the " I .  Contraci betweeti Bdlock Slleet Metal and Gotifried 

Corpor;]iion ~ e g a r d ~ n g  1)uilding 3202-attached" and " 2  CCI-tificaie of.lns~~rance-attacl1ed.'- 

These clocuments could only be ofl'cred on the snlject o l  the colerage issue. They are irl-elevant 

io every oiher poini wllich \\auld be argued in this worket~s' compensation claim. 

Remarkably. in Secrlon X of llie Pretrial Statemrntl titled "Otl~er nlntters which may aid 

in the tlispositio~i oftlie case." i t  is stated tllat " l l ~ e  parties have discussed the potential of liaving 

;I bifrlrcntcd l m r ~ n ~  it1 Illis innttcr. \\ 1111 the issue of \\lrether or no1 the Goltfried C o ~ p .  is the 

.. respons~hle e~nployer briny the ml\: issued [sic] lo be decided 31 the lirst llear~ng. 

So. the employer ccmlinued to contesl the issue. reft~sed to stipnlalc to the issue. \r-or~ld 

offer documents which alc only relewnt to illat p:i~-ticular issue. illen ~equested another separate 

hearin? to euclusi\;ely address llie coverage issue o r -e~  a \'ear :wd a half after the I999 Order. 

\vllicl~ iliev ~ i o w  say \\:as dispositive ; ~ n d  "lin;rl." This J ' l : ~ ~ ~ ~ t i f f \ r - o ~ ~ l d  c o n t e ~ ~ d  SIICII pleatlings 

w l e  filed bec:n~se Gotifried a t~d  Alll 's  \ w y  capahle \wrkers' co~npensalion counsel recognized 



that 111e MWCC Rules nllo\\wl him lo continue his litigation of the issue through the 

administralive process.:' 

In sum. the sworn pleadings of AIU and Gottfrird at the MWCC dispositively decide the 

issue o f w l ~ a t  constitutes "exhaustion"-1I~e final order on the merits after i t  becon~es  a final order 

(a l l  appeals exhausted). 

7-lie Act and the rules adopted by the MWCC are equally cornpelling on Illis issue. 

CONCLUSION 

I t  becomes quire clear that this Plaintiff. hlr. Bullock. very carefully follo\ved the n ~ l e  of 

I n n  i n  IJ'irlls. by \\ailing I I I I I I I  his ~(It~rii~istrative rcrnerlies w r c  e.rhausted t h ~ ~ o u g l ~  the enlire 

hliss~ssippi \\'orken' Cornpensatton Act sequireinents atld Mississippi Workers' C o m p e n s a t ~ o ~ ~  

Conrrnission procedur-c. And. xi111 little delay on his pntt \vlm1sor\w: he filed this bad fail11 

claim on A u g ~ ~ s l  26. 2004. less t l ~ m  one year after the final ALJ's Older became final. Bullock's 

posilion is supported by ~ l re  applicable case la\\. the 1'1ocetlural Knles of the MWCC and even 

the documents AIU 2nd Gottliriend liled at the hl\\;CC sc~bsequent to the 1999 inte~mediate 

Order 

This clnini \\as filed ~irll \vltl~in the three ( ? )  year period allo\ved. after the exl~nus~ion of 

;~drninislrali\.e re~nedics. 
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