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IN THE COURT OF APPEALS OF THE STATE OF MILSSISSIPPL
N0 2007~ CP- 01307-COA

Tommy Hamberlin Appellant

V.
Appellees

State oF A"l'S'a‘i‘S’BJ‘FfJi'

Cerfificate OF Intevested Pergons

The Und@f‘é‘fjned ﬂpf;el[a-nf- Petitioner pre se, of vecords cectifies fthat

the Fellowing listecl persons have ca interest jn the oufrome of this case,
The vepresenfations are made in order that Hhe Justices of this Court may

evaloate possfble ch'.s-zaqlr’ﬁca-f‘mns or vecusals

Tammy ffamber'filn‘ # 42740, ‘if'f’e Hant- Petitioner pro se ;

G/l Martin, District Attorney For Warren Locnty, Mississippis And Jim Heod,
AHOMEY Geneval For Mississipps, aHor‘neys Fav the Alopeuces;

flenorable Frank Vollor, Circurt Couef Joclye For Wavren County, Mississippr,
and [oresidr‘nj J-'ucfﬂe .

Respectfully J"uBma‘Hecl_ , /@%\\
Fnriy g
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Statement Of Incorcerokion

That the Aﬂpellcznf' is f»rc's-enﬂ\/ held in the cusfody of M;Zr.‘s'fsssippf Dquf}meni—
of Covvections, housed at the South Mississippi Covrectional Instotion, £ 0. Box i419,
Leakesville, Mt'asi'ssfppf 451 |

Statement OF The Lssues

I. Appellant Guiity Fleas Weve I-“NOIU‘nf’GV‘”yJ Unw:'”r‘ngiy And
Un tatell s'ﬂen'Hy En‘ﬁ?f*ed}-

2, Aﬂoe”un'{‘\&' Counsel Rendeved Uncons-f.-‘-h‘orm”y LaeFfective
Assistance OF Counse| In Violution O The Sixth And
Fouvteenth Amendment ©F The United States Consgtitutions Anel
!\’Irls'sf'ss.’PP{ Conshitutien Act. 3, 6 2@3 of 1890 (',-972)‘,.

3. The Teiul Couet Evred Ancl Abused Tts Discrelion As A Mutter
OF Law, When Peaying Appellants Post- Conviction Fetition
Without Causing The State OF Mississippi To Answer And/ov
Gvanf:’ng An Evfc,enf'iury Heaw'ns
Statement OF The Cose
This appeai vesults From the Waveeo County, Mississi ppi Civceit Coack
Judge} Owcler enteveel en July 9, 2007, and ruh’n‘cj upon the Appellant's )
[ heceinaPlec Hombeelin ] Pos# conviction pefition, Filed 61/ Hambeelin
en ec about May 9, 2007 deny;'nj veliePs, absent caus:'hﬁ the State of
Mississipp, Waecen Coun*fyd District Attorney, fo answer or Smnﬁ'ng) and for
COnducﬁnj an® ev.-’clenffcwy fwwlrg, See CR. p. 4,1, 60, That the Appellant
-Hmely' Filed his Metice OF Appeal Gecompany ing motions on July 26, 2007,
See €R. o. ©F, 82, 83 cnel conch;ch'nj the feial Covels’ A03usf 3, 2007 Oeder

3«‘an-\‘l'ng Hambeclin in Porma pouperis, Fhis Louvet has (juw's-cfr'choo, See CR.p. 84.
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gee algo Miss. Code Ann. § 99-39. 25,
Haterment OF The Facts

That on or about the July Term Zooca, & Waveen County, Mississigpi’ Grand
Jucy, in No.oc,018f and Ne.ow,oiz, veturned Fwo separake ielletments
allege Hhat Hambeslin committed a sell and cdeliver o cevtuin Contvolieel
Svbstance cocaine, on Octobee 24, 2005 Fo o C‘Ooperuh'ng individoal For
Hhe som gF&E Go.0e ia monciyf and én October 25, 2005-§ i00.00 1 reney

Uanited States C g I vielat :
a tates Corvency in viclation of Miss. Code 1972 | Ann. Sec. dl-29-199(a)

Forthermore, both the indictments C‘lmrged Hamberlin ¢ Secend Ancd Ju_ése?_uen'f

Offese  porsuant Miss. Code Ann. § 41~ 29-i47, and o an Habitual OFfeqder pursyant Fo

Miss. Code Ana. §99-i9=9i. S0e CR. p- 12} 13,04, 15, i¢, 17,18, 19, Becryse Fhese

indictments weve Bv‘ecahz‘ by geand- jury, seceecy, Houm beolin wos 3‘055920611“7
arvested en e about July, Auauff 2006. Sec CR. p. 7.n1, 8. Hamberlin. vetained
Fhe legal secvices of Attoeney, Omav L. Nelson, Fo veproseat him, and who el
vepregent him , with ?C'SPEH:; both the said indickment. See (R.p. 7, n. 1 Upon
seveval wists frem AHecney, Nelson with Hambeclin at +he Warren Cocaty Jail
Detentien Center dnd affer refeai'eci cliscussion, vefusals to a plea agrecmeats,
Nelsen attempted to 3&4 Hombeclin Fo Pic-nc:l, Hamberlin became .«_13,'{'-,:.{-&;; censu lhed
his immediate family membees, who convinced Hambeelin fo maintaia Nelson s
|ejni seevices, Jee ER.p. 7, 2.0, Bari, 9, 0. Hambeelin in a First goilly plea
Pro(_-eu;li'njsl became il cj&.’ﬂnﬂ the P\‘cceed(;h35‘ catsing his hosp.-‘h'zah'oq_ See CR.p9,ai,
On o¢ abeet and belween Hhe Fimes and dotes Hombeclia was vn the Hosp{hd .

Nelson, contacted and visided Hamberlia's Fam;iy-: shitl his effocts weee fe

have Humbeelin 'olead Suaﬂy to & years mandatery and that +Hhis wortd be

all of Hhe Lime of o 20 years Senfence Hamberlin wovld hove to secve 1o
prison foc all charges, bot Hamberlin onconvinced | skill said ne, and rvefised

He State’s Pl@a’ -bargain offes, Sce 0. p. I, n.i. Onora bout Feburary 7,

2607, ot aﬁnroximmiefy 8:00 or 6335 a:m., and ju's‘!" bhefove o 9:00 am court

Frial schedule, Attorney Nelson ot Fhe Coort house with Hc:mi:e.;ff'n, Fhen osked

- -



Hamberlin, i/F Hambeclin desicesl 4o welieve him frem vepresenting af this #".f"':';
wheveas; Hanberlin answeceel /n +he negaﬁve‘_ however expia'fnénﬂ fo Nelson,
it was then Fo labe Foo him o hive another atforney in time Por Cooct, and
Nelgen, dicd net advise Hamberlia otherwise | waye that he covic. See CR.p.9,
n.l. That at fhat mement of moments, Ahorney, Nelson Knowingly 'u‘;:ole;« the
civcumsfances ef dovesy For i-iami;e.«l{.r','__ Pvﬁ'pfaceci & Pebibion To Enfer Phea 0P
Goibly 1n Cause Nombees oc- 0181 'os»ms?.'a end cn Aﬂ,ﬁ,d Ovclae Reveking Suspended
Sentence. befove Hnmberlin'-Fe.r Hamberlin o sigh | itheceas, dve 4o o 1997
Stecke and glascema , and can nof see Far.'ﬂs signing his awn name | and while
‘3‘“"“““7 , elplained fv Hambeelin, he wus signing #o an 8 years seafeoce
manciufct‘y‘ yn Cavee No. 0¢-0182 and Hat #the 8 years weutd cat’ op the 7.8
yecivs t80 days senteaces , See CR. p- 9, a.l, 20, 24,26, 30, 32, 33, ﬂH’omey
Nelson, was very aware, that Hamberlin coutd not sce wc“} especially as o know
Hhe svbstances of the ,oe*i!:;'én fo enferﬁplea of sv‘l-i'i’y aanef qgreeci erder vevoking
suspended Scn-f‘ence, wuivinj e V'_cvocahbn of probation pro'ceed;‘nj} on G pvbbaﬁen
i3 days From completion, See CR-p. 9 -1, But, now | as Hamberlin cleélared
in his sweon declacation to the teial covvd, buf Fer Appellunts oonduet and
concealment by his Attorncy a’ur:’nj this 3Ut‘lf7—plea proceecjz'ngsé Appeliant
would not have pleaded 30:'!%1 bot woold have insisted upon geing fo o friat .
See CR.p. 8,a.1, 3n-l. For{’i'nermcre) Appeflan‘f' would net have woive fis W;‘jh-}s o
a vevecatien of prcbafi‘cn hem“ings anel P;ﬁccced{nsg_ ﬁ'nﬁnh Melson (il advised
Appellant, Fo lie fo the teial Cooct, that na promises was made fo Appellant
in evder to 36"‘ Appel(anf fo F!e(_sld 3“”"’7‘, and that he had EKp‘m'ned n |
Appellant, all of Appellant’s consfitotional vights, Appellant was giving ap o
waving , and that Nelson lied te + he Couct that he hod adviged Appellant

of such constitionod vights Appellant wias WalVing. See (R.p. 10, n.0, U, 72,73,74,15

i

'a | Aﬂae”{mf notes For and request the ;Tuil“r'ces‘ o bake jodicial aoh'cesl tHhat a5 'P\'&"sen‘l’ed the teinl covet
12 his PeP covct papers, even the brial rodge, Assistant DA Michael Benaer, including Melsen weee awaw?

- of Hambeelin's innbé.{i}y fo see| as cach endevsed medical papers and Knowledge  Dr. Devid Pﬁ'.tlcﬂlﬁmmo

diagacsed !"n"""t"""“"‘ of haviaga serious glavcema. disease and cequiving imme diate ls‘ursefy oo Just

i’”’“"'_'u“s the guilty - plea proceedings held Febevary 7, 2001, Too, just peioe Hhe procaeding, while

Hambevlia set in jail, as a bait was deaied, Jodge Vollor ovdeved Hambeclin's jmmediate r::leqsc'

en o '!‘:'t.o_tjm'zance bond, on Dr. P""A’i&mme‘ 50 as fe be f'remf;cd: aad vecommended the trial Juclge

that Hhe sorgecy be pe-.-mee(! by Dr. "e"’"“‘ﬁ'ff’"a Jackson Eye Aﬂsocia'f'ésg prioe fo Hamberliny
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Summary OF The Arguments

Arpeﬂan'f' begs the Couvrts +eo mn“eJ 'wke»rej as I-,er-ea o Pw'soner
is Proceeding pre se, Courts +ake that Fact inte wccount and
in Fheir cl;scv'efmn) evedit not so well pleaded allejaﬁoqg to

‘H’IC ean that o Pris::ner s meertorious camp/amf' “may not be
lost because marﬂ’u“, crafted . 'Our constitvtiens and case
law demands so much . See Moove v. Ruth , 556 $e.2d 1059
(Miss . 1990) .

, 106G}

To be enforceable, ¢ guf“l'y Fleq must emanafte from the accusecl ‘p

'nf\or‘ned Cohs-enf'_‘_ 3.2.& 1\1\13‘”3 V. S*ﬂ'fe: 583 30-2d '74, I A (Mi%‘, J99') . Ln

the ingtant case the ﬂuiﬂy P[e(‘ts Hamberlin .en‘ferecf. ie bpuqﬂ/ 7, 2007

couldl not have emanated frem informed consent. See White v, Itate,

751 So. 2.4 481 , 483, 464 (Ms'ss, APP' 19599) . Mofeww, &t c’eFendan-l’ in HM’
postore s Hamberlin| who pleads guitty to a cvime is " prejudiced " by
his ceunsel § erreneous advice £ “he weuld have insisfed en goi‘ng |

to teiad if he had been cou‘r'eaﬂy inFevrmecl, “  Jec Alexander v, ‘S‘{'a‘fg;

605 Se. 2d. T, 172-73 (Miss. i992). Finally | even if /t is proper for
trial count fo suspend Hie executien of a defendant’s -sentfence and
Joiter vevelke tHhe sus pended sanfence i th oot ex press ampesa/'rdn of
Frobahan it 1s neces ssary For that couv'f +to base it vevocatien ea
the viclation of the clear feems and cond#f‘oas of the suspended

sentence, See CR.p. 19, 60,6, 642 see also Arkls v, State, €43 se.2d 533,
B37-3% (Miss. i994), as in Arﬁsj Supra, heve Hhece ave nane, See id.

anu“y‘ and even in the context of a pest- cenvietion Peh'-h‘oni the Svpreme
Court has esfablisheo the premise  a compluint shovld not be cismissed
foe Foilove to stote a cloim unless it o ppear beyodc/ oloubf Hthat the
Pfainh'PP can prove no set of Facts in suppert of his cluim which would
enbitle him +o velief. See_Myecg . Svpra, Td at 179-8o(Miss. 1991) - mmﬁ:v‘e,

atteading any coort proceedings, vequicing ilamberlens “G'ad'ﬂj and writing. -

-4 -



. Argumenﬂ

I. Appellant 3 Guilly Pleas Weve Involontarily, uf....n'n;,,ﬂlr'J And
Un'infe!li’aenﬂf Enteved ;

In Myers, a case Fqcfuaﬂy on the mark with the case sub jodice | #he Courts
stated | covnsel’s rePrQSenfqﬁon to the defendant Hat he will veceive o
specified minimol sentence may vender o 30;“_7 lea invelontary. See3d. ab

683 So.2d 174, 197 (Miss. 199, Thos, in the instant case, the only conclusion in
which can be veached , Hombevlin's 3._,,'”-7 pleas enteced Februavy 7, 2007,

should be vendeved iaveluntary, /n the cases of Wacren County Ciceurt Coort
Cviminal Cavse Numbers; 0w - 0181 ; 0c-0i82 - 7v, Especially in this case, a3
Hambewlin's AHorne-f , lied fo him resurd;‘ng the 3cni'ence) he would receive
lay ﬁavr‘na Hambevlin, under civcomstances of dovess, fo sign ieﬂeal decements
fo¢ a sentence, he Knew Hambevlin, was not geing te veceive, but which
lesal documents, he well knew Hamberlin, doe to sevious glaucoma disease,
could not *see?’ Fa Know what sentence he ac'l'ua“-f was ":9"{"3 His
decoment[81 For, oo, Hamberlin’s attorney | advise Hambevlin Fo Iie
and Febl Hhe teial coort Hhat his 3ufH-y Plgag had net been inducee Ly
,o-rom;scs of leniency (when in Fact it had ), Hus, coovts have held and
holds wheve the defendant  liKe Hambeelin | veceives any such advice of
cocngel, and velies on i, as Homberlia, decliuves vader oath he did,
the ples has not been Knowingly and f'nf'é”t'ﬁenﬂy ‘made, but to which

tee, Hambeolin declares  1d. i77-78. But what else couid have eight (8)

years, mandatoey and Fhat weold be qil the time Hambeelin wesid have to seeve,

beca, bot ‘e " Firm vepvesentation ” of such lesser senfence, to which Hamberlin

S-’Jﬂ‘:ly d;d no”" V‘ch;ve, _Id“ 17- 73. There{"ch APPG“QI’)" Urﬂeg I".Ie COUT"'gJ
bhis issve hus merite, und Fhos reiues:‘s the Cacrts, as a matler of taw, vacate

Hhe guilty pleas in Hthis case andfor veverse and remand fo +the lower Coourt

foc an Evidentiary Hearing” . Zd. 178. Aad, under prineiples of Avhis, vacate
Hambévlin 's geotence of Five (5) vears, tn Wavrren County Creort Coort Coiminesi
Cavse Mo. 020059, g5 motl and void, +he transevipls do not veflect that the Feial
Courl at +he guitky plea proceechings, did not iaForm Hambeelin of any of the
conditions, upon which could cause +he ecvoking of Hambevlia ¥ probaﬁon. E at

€43 So.2d 533,532 (Miss 19949) . -5 -



2. AP?eila"+ 's Counsel Rendercd Uncons'f‘a'iuh’onallr TnefPfective
Assistance Of Counsel TIn Violation OFf The Sixth And
Fourteenth Amendment OF The United States Consfitutions And
Mississippt Constitotion Avt. 3, § 26, of i890 (1972)

I~ Alexandev , our Supreme Courts holds, when tvalvating  clajms  of

ineffective qesistance of counsel, Hus Court app]t‘es the standard set oot in

Striekland v. WC'SF”.”fij“, et U. 5. G&8, 109 §. Cf. 2052 go b, Ed. 2d o714 (1999) |

Undec Hhis 9+ﬁhd6Vds the elainant must show (1) that covnsely perForm&ncC— wears

deficieat and (2) fhat the deficient performance was prejodicial +o the defenclant

in the sense that it undermined confidence in #he outcome, LEmphasis Added T,
_ﬁj'r'ﬂ'\&f, wheee o defendant enfers o plea on wdvice of counsel, the aftorney’s
per formance 15 deemed “deficient ™ For porposes of SteleKland stendacd i
it Falls below “the vange of competence demanded of atforneys in
Cceiminal cases.” [Emphasis Added ]. Thz, in Alexandee, the Couct held; that
A defendant whe pleads juihl;f‘{'c a crime iS “Prejudicecl” by
his coansel’s evroncors advice iF “he would have insisted  en
geing e teial ifF he hud pecn cerrecﬂy informed, See]_l_i. at
Go5 $o. 2d N0 HT2-73 (Miss. 1992),

L. fhis casc Hounbeclin | alleges that had he Known, that on the movning he
enteced his guilty pleas, Hhat he cevid have hived ancthes attorney he wovid
have aceep%ed Nelson'’s offer to velieve himself From ‘-"Cf?s"eseﬂh’na him, also
that absenf an’ng Hhe cf-»arjes concorrent fo the eight senfence  as an
habitoal, and F he covid have seen the svbskances of the pc{'f{’{:on te eater
rlea. of guii-h{) and Known the aclual substances, he would neof have sigaed
ov qr.-cep’recl Hhe pvcsccufa'oni‘s plc«u Bmsc\in offer, Buf‘j the wocst case scenavio,
Hambevlin's, Afforney koew of Hamberlins sceing impatvments, his previovs, eepect
Fo vefose khe Pmsecuh"uq"_—; plea. bargain effecs, to jost Hae sentences, he
preyed en Hamberdin , to get him Fe sign For, and even vepactedly consulted

quherlinis Fom;!\f members | .:nf:oe‘mn-na them that Hlamberlin wouid veceive fhe

Knew Hambeclin weold act «nd did net receive, See Alexander;g‘ﬂf’ms

se l‘\{"&.n (=] . i’le

-~ g =



Thevefore , as established -Ly Mississippr Supreme Ceurts precedent, contends and

COmem'ns) and maintaing  bot For Couvnsel’s | well cofcuiated and evvaneocos
advice, he weuld net have p[eﬁdecf gui H"y; but would have rsisted on ging
to tvial | and COnSEtzuenHy his counsel vendered U“COHa“/'l'fuxii'ona[iy ineffective

assistance of covnsel o’u-ring the plea precess, Jec Memﬂcler’ SUP'-‘G; see ako

Readus v. ﬂa*es 837 So. 2d 209, 2i4-i5 (-A’fl:‘iﬁ-APP- 2003) %Erefc\‘(?) Appe Hant

Lryes the Couvets, this issve has mevits  and +hes w?‘zves:‘s fhe Cevwts as
. ’, )
s maHew of Iaw-, vacaf‘e f'l‘m 300”1 P[@GS‘ in ‘H;ng casc' Q,-.,djw. Yeveyse G‘-'-‘)J

vemand +e the trial Couvwt Ffor an Q‘Ew'c-leafiary Hear:'ng'!"n id.

3. The Feiel Ceuvt Evved And Abus.ecl Its Discretion As A Matter
ot Law, When Denying Appeffai#is Post-Coaviction Petition
Witheut Ccaus:'nj The State OF Mississippi To Answer And [ O«
Gruﬁhna An Eva’denf{ary Heaving

La the instant case, fhe lower ceoet 3a'mm(~sw'f7 dismissed a’;PGanf'; i’as'i" conviction
Pef‘f'fs'anJ and stating  after it having examined +he moficn and Freoseriphs of the ‘
Goilty Pleas ‘ef Febroovy 2¢, 200f ani/ Fercar, 27, 2004, along with the ocdec and pieo.
Parlf"ficn and Feond Hambecin is nct entitled +o any velief, Appel!cmf‘ submits the
Couvets, #hat the fmc.ceu’c'.‘c—»i Pos{‘cr@ of an appead Frem somimary dismissal of o
per v iy (mafoﬁccs fa that when o defendant in a civif ackion Mmoves fo drsmiss

Fov Failove fo state a claim, [Emphusis Added] Readus v. State 837 5c.2d 209, 22

(Miss. App- 2003) . Thus, us in a 12 (bI(W) dismissal Hus Covet veviews bhe vecocd de
nove to detecmine whether [ #he movant 1 has Failed #o demonstrate *a claim
preceducaily” alive substantially showing denial of a stafe o Federal vight ...
[Emphasis Added ], 1d, 212, Ln othee wovds, hos [Hhe mavant ] alfege Facts

which vegsivre Furthey inquiry in the expanded setting of an evidentiaey heqrin:)?"
Id, 212. In this case | Hambeolin asseets the tfeial coset shevld haye 3.,,:,,}(;(; an
Wi‘denh‘"“'f ’f;“fdﬂnj, as fo whethee his 3uiﬂy pleas of Febriary 7, 2001 entered
kncwfﬂgif, and Vo}un'fam'if ; ond whether his coonsel fivav;‘cled effective assigtance
C{U‘:in:) the Pfea._i')rocess, E_c_{ 2i2-i3 | Thecefeve, Aﬁ:cﬂcmf U\‘jés the L"ourl‘s‘i #his

isce has mecits, and thes veyeests the Coorts, as a matew of law, vacate +he

.



3";”7 Pfens enfeved Felrruﬁfy 7, 2ee7 and cvder veveKing Frabnf‘icn In €acse Ne. coco 59,

Qnd’of vevecse and vemaad Fov an 1.E\J'i'cje_r'rf'i'cw?; He“ﬂ'nﬁ"’_

Conclusion

d.

NI‘IGWGFQ\,"G' Thege fremiges (‘;’c:ls').-.’;.;t:le&"e.'c!J Ancl based vpon Hhe Fc:\'\:ﬂeu..-;s Fﬂch‘ r:;v"gu.neq-"s ’

authovitics | #he Courts inheve

nf f)a’w\l@’s‘ N

and the law as determined by #he Supreme

Cguwf‘ eF H1@ Un;"l'eJ -51"::1"@5 cma’ ﬁ?f‘i‘»SF}g;PP‘-i 'ﬂranf‘-ﬂppe”ﬂn* HM? \f‘ehcfs -peglue.c,fed
hevein and aay such other 355& ctrcl ertcf'f‘abfe veliefs #he Ceovts deems Aﬂoelfan'f'

4'5‘ (:n“Hed .

This is +e Cer{'i(\y dhot L, Iommy Hambewlin Aﬂae”qnf pre &e

Cev"'-c‘ﬁ'ca:ﬁ'e of Sevvice

pre beno qsgfs‘i’cai

Iﬂﬁ\fﬂ on "j'i’\is dqy dm;‘c Vll'.b bni‘l"@!d b*i‘afec PCISI'E\! SQFV}LQ’b. PQS+€#3& P‘rePc"d ma;ie:c!

« troe and cevvect cepy of, Brief Fov The Appellant to the Foﬂowans pecscns below:

Mes. Bethy W. Sep
SUPREME CCOUAT CLE
P. 0. Bex 2499

h"'btj
RK

J-c:ckson) hMs 332685

ﬁcnoy“a ble J'I'rr} Haccj
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