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IN THE CIRCUIT COURT OF TIPPAH COUNTY, MISSISSIPPI

NOVEMBER TERM, 2005

STATE OF MISSISSIPPI
VERSUS
HERMAN PRATHER

NO. TK2005-066

DEFENDARNT

TRANSCRIPT QF CHRISTY M. LITTLEJOHN, CSR

QFFICIAL COURT REPORTER
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STATE OF MISSISSIPPI
VERSUS NO. TK2005-66

HERMAN PRATHER DEFENDANT

* Kk * % * * % * *® * *x * * % % *x % K * * * * Kk * * K * %

TRANSCRIPT OF THE PROCEEDINGS HAD AND DONE IN THE
GUILTY PLEA HEARING OF THE ABOVE STYLED AND NUMBERED
CAUSE, BEFORE THE HONORABLE ANDREW K. HOWORTH, CIRCUIT

JUDGE, IN TIPPAH COUNTY ON THE 1ST DAY OF DECEMBER,

2005.
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APPEARANCES:

Present and Representing the State:

Honorable Kelly Luther
Assistant District Attorney
Post Office Box 1378
Oxford, Mississippi 38655

Present and Representing the Defendant:

Honorable Jim Pannell _
Attorney at Law, Public Defender
Post Office Box 521

Ripley, Mississippi 38663
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BY THE COURT: Raise your right hand and iev
us get you sworn in, please.

(DEFENDANT DULY SWORN BY OFFICIAL COURT REPORTER)

BY THE COURT: In Cause Number TKO05-066, the

State of Mississippi versus Herman Prather, the

Court has before it a petition to enter a plea of

guilty to the crime of sexual battery. Is that

correct, Mr, Prather?

A. Yes, sir.

BY THE COURT: ’

Q. I'm going to ask the five of you a series of
guestions here today about these petitions that you‘ve
caused to be filed with the Court. While we go through
this process, I want to make sure that all five of you
understand some things about the process. First of
all, if you have any guestions about anything at all
that’s going on here today, yvou don‘t understand words
that I'm using, anything at all comes to your mind that
you want to share with me, be sure to let me know.
Also, if you‘d rather, you can confer with your
attorney at any time, either here or privately. Just
lJet me know if you want to stop at any time for any
reason and 1 will stop, because when we get through, I

want to be satisfied that all of your questions have

been answered; that you understand what you’re doing,
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which will include each one of your individual
responses, $0 when you speak, be sure to speak up
clearly and loudly where you can be heard and
understood for the purpose of the record; and finally,
understand that unless I address you individually,
which I will do from time to time, you should otherwise
assume that I'm asking all five of you the same
guestion, but I still need each one of you to respond
individually out loud where I can hear you. Does each
one of you understand everything I've said thus far?

A. Yes, sir.

Q. Good. ©On the last page of each one of these
petitions, or in some cases it may be the next to the
last page, there’'s a signature line and each one of
them purports to bear your signature. Did each one of
you, in fact, sign your petition?

A, Yes, sgir.

Q. Before you signed your petition, did you go
over it with your attorney?

A, Yes, sir.

Q. Did your attorney explain the contents of
your petition to you and explain it to you in a way
that you could understand?

A. Yes, sir.

Q. Did your attorney explain to you what rights
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you had for him, if any?

A. Yes, sir.

Q. Did you tell your attorney everything about
the facts and circumstances that gave rise to these
charges being brought against you?

A. Yes, sir.

Q. In other words, you have not withheld
anything from your attorney?

A. No, sir.

Q. Is each one of you satisfied with the
services of your attorney?

A. Yes, sir,

Q. I want to make sure that all five of you
understand that you have the right to plead not guiity
to any crime that you’‘re charged with. No one can
force you to plead guilty. If you plead not guilty,
you‘re entitled to a speedy public trial by a jury made
up of twelve people ffom éither Tippah or Benton
County, as the case may be. Two of you have cases from
Benton County and three of you have cases from Tippah
County. A jury would be impaneled made up of twelve
people from the county that you‘ve been charged in.
That jury would determine your guilt or innocence. In
addition to that, the State of Mississippi, who is

represented in most criminal prosecutions in this court
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waive or give up these rights. Does each one of you
understand what I‘'m telling you?

A. Yes, sir.

Q. If you decided you wanted to go to trial, not
only would the State have to prove you guilty beyond a
reasonable doubt, but it would also be necessary that
all twelve jurors vote guilty for you to be convicted.
If any one or more of those jurors refuses to vote to
find you guilty, then that particular jury cannot
convict you. Even if you were convicted, you have the
right to appeal that conviction to a higher court. If
you can‘t afford to hire an attorney to represent you
in that appeal, this Court would appoint an attorney to
represent you at no cost to you; but if the Court
accepts your plea of guilty here today, except for some
very limited circumstances, you waive or give up your
right to an appeal. Dces each one of you understand
what I'm telling you?

A, Yes, sir.

Q. If you decided that you wanted to go to
trial, you have the right to the aid and assistance of
an attorney at trial. Some of you have lawyers that
you’'ve retained yourselves and some of you have lawyers
that have been appointed by the Court. For those of

you who have retained your own attorney, although I
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afford to hire another attorney, all you have to do is
demonstrate to the Court that you can’'t afford a lawyer
and I will appoint one for you and it won’'t cost you
anything.

There are a number of things your attorney will do
to assist you if you decide to go to trial, whether
he’'s been retained by you or appointed by the Court.
I'm going to go over some of the things your attorney
would do and some of the procedural rights that you
have. Your attorney would meet with you before the
trial and help you prepare your case for trial. Your
attorney would attend any court hearings along with you
that might be held in connection your case before the
trial. Your attorney would sit with you during the
trial of your case and advise you and consult with
you.

Among other things, you and your attorney would be
in a position to cross-examine witnesses who will come
to court to testify against you, 1f appropriate to
cross-examine them. You would alsc examine any
witnesses that you might want to bring to trial to
testify on your behalf. If you had witnesses you
wanted to bring to trial, but they didn’'t want to come

voluntarily, the Court would issue subpoenas at your

—~~naat and these subpoenas would force or compel the
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Whether or not you testify is entirely up to you. 1f
the Court accepts your plea of guilty here today, you
waive or give up all of these rights. Does each one of
you understand what I'm telling you?

A, Yes, sir.

Q. Now, in each one of your cases, does each one
of you understand that in pleading guilty to the crime
listed or crimes listed in your petition you're
admitting that you’re guilty of that offense?

A. Yes, sir.

Q. Herman Prather, are you telling the Court

that you are, in fact, guilty of the crime of sexual

battery?
A, Yes, sir.
Q. While I'm thinking about it, Mr. Prather, in

addition to the other things that I haven’t gone over
yet and the things that I have gone over, you need to
understand that if the Court accepts your guilty plea
to this offense, sexual battery, you will be required
by law to register as a sex offender upon your release
from the penitentiary for the rest of your life. Do
vou understand that?

A. Yes, sir.

Q. Now, back to all five of you. Is any one of

you under the influence of alcohol or drugs or any
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disability -- physical, mental, or otherwise -- that
might impair or affect your ability to understand

what’s going on here today?

A. No, sir.
Q. Has anybody promised you anything -- money, a
reward, a lighter sentence -- any other kind of

inducement to try to convince you or persuade you tco
plead guilty?

A. No, sir.

Q. Has anybody done anything to threaten you,
intimidate you, coerce you, or otherwise force you to
plead guilty?

A. No, sir.

Q. All right. In each of your cases, the crime
that you’re pleading guilty to will go on your record
as a felony. Each one of you needs to be aware that we
have a law in Mississippi called the Habitual Offender
Act. It's also referred to as'the three strikes law orj.
the three time loser law. There are similar laws on
the books in many other states and in other
jurisdictions. Under this particular law, if you’re
charged with a third or subsequent felony in your 1life
time, if you’'re indicted as a habitual offender, and if
you‘re then convicted and the Court finds that you are

a habitual offender, you would be sentenced to serve
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would then be sentenced to serve the remainder of your
life in the penitentiary without the possibility of
early release, probation, or parcle. In other words,
for a third or subsequent felony, the punishment can be
enhanced or made much worse. Does each one of vyou
understand what I'm telling you?

A. Yes, sir.

Q. In each one of your cases, I expect to
receive a recommendation from the District Attorney’s
office as to a sentence that this Court might impose in
exchange for your plea of guilty. I want to make sure
that all of you are aware that the Court is not
obligated or required to follow a recommendation, but
if I accept your plea of guilty, I can sentence to you
whatever period of time the law allows me to, as long
as it’'s between the minimum and the maximum. Do all
five of you understand this?

A, Yes, sir.

Q. Does each one of you know that the minimum
and maximum are for the crime that you’'re pleading

guilty to?

A. Yes, sir.
Q. Mr. Prather, do you have any gquestions?
A. No, sir.

BY THE COURT: The Court is of the opinion

o~ . ow o = W g . o S -y
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individuals has freely and voluntarily offered his
or her plea of guilty. It’s the observation of
the Court that as these defendants stand before
the bench they are each capable and competent to
offer a plea of guilty, and the Court having
determined that each one of them has freely and
voluntarily done so accepts each one of these
pleas of guilty on that basis. As to Herman
Prather, what’'s the recommendation of the'State?
BY MR. LUTHER: The State would recommend
that he be sentenced to serve a term of 30 years;
that 15 of those years be suspended leaving 15
years to serve; and that he be placed on five
vyears of post-release supervision. Upon his
release from the penitentiary, that he pay all
court costs in this matter and that those court
costs be paid at a rate to be determined between
him and his probation officer at no less than
monthly payments. It's also a part of this
agreement the State would recommend that he be
discharged from probation on a charge here in
Tippah County that he is currently on probation
for; but those court costs, if any, that remain in
that case be rolled over and added to this cause

number, your Honor.
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an institution to be designated by the Department
of Corrections. The Court is going to suspend 15
of those years leaving you 15 years to serve, The
Court is going to place you on five years'’
post-release supervision upon your release from
the penitentiary. The Court orders that you pay
all court costs, fees, and assessments in this
case and any other cases that you have that you
owe costs on within a reasonable period of time
upon your release from the penitentiary as
directed by your probation officer. The Court is
going to otherwise dismiss or discharge you from
probation on your other case because you will have
five years post-release supervision in this case
when you get out of the penitentiary. If you
violate your probation when you get out, you can
get the 15 years that have been suspended. Do you
understand that?
A. Yes, sir. I've got a question.
BY THE COURT: All right. Ask me.
A, I've got my brother getting old and I got 15
years. Could I serve my time in Marshall County, sir?
BY THE COURT: It’s not up to me. It will be
up only to the Department of Corrections. They

will be the ones that decide where you serve it.
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Corrections where you serve your sentence. I
think they are at least somewhat sensitive to
trying to place you in a reasonable proximity to
your home. They may very well do that, but I
don’t control that.

A. One more gquestion. When I get out or while

I'm in there, could I ask for some kind of medical?
This is not me doing it. You know what I'm saying? I
never did nothing like this before and I want to have

some kind of -- I don’t want to get out and --

BY THE COURT: ~- ¥You think you need some
mental health treatment; is that what you’re
saying?

A, Yes, sir.

BY THE COURT: Well, T hope if you need it,
you’'ll get it. I don’'t have -- I don’'t want to
make you any false promises about what kind of
treatment vou will receive while you're in the
penitentiary.

A. Yes, sir.

BY THE COURT: I can only say to you that
when you get out, please take it upon yourself to
go to the mental health center and tell them that
you need help and that you need drug therapy or

psychotherapy or whatever you think you need or
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All of you are either going to do some time
or are going to go straight on to probation from
here, and all of you have some suspendéd time.
Understand this about being on probation. It
doesn’'t give me any pleasure to send anybody to
the penitentiary; but if you decide to violate
your probation, I'm not going to feel guilty if I
consider it my responsibility to send you back to
the penitentiary or to the penitentiary for a
probation violation because you're the one that
controls whether or not you violate your
probation. All I do is if it’s determined that
you have violated your probation, I'm just the guy
that signs the papers to send you to the
penitentiary. You‘re the one that has got the
keys to that jail cell in your pocket. You decide
whether or not you go or go back, as the case may
be, by what you do while you‘re on probation. Do
all five of you understand this?

A. Yes, sir.

BY THE COURT: The ones of you who are going
to be released will need to meet with your
probation officer. Those of you who are serviang
time will be remanded.to the custody of the

sheriff. Good luck to all of you.
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STATE OF MISSISSIPPI
COUNTY OF TIPPAH

I, Christy M. Littlejohn, Official Court Reporter
for the Third Circuit Court District of the State of
Missigssippi, do hereby certify that to the best of my
skill and ability I have reported the proceedings had
and done in the guilty plea hearing of STATE OF
MISSISSIPPI VERSUS HERMAN PRATHER, being Number
TK2005-066 on the docket of the Circuit Court of Tippah
County, Mississippi, and that the above and foregoing
fourteen (14) pages contain a true, full and correct
transcript of my stenographic notes and tapes taken in
said proceedings.

I do further certify that my certificate annexed
hereto applies only to the original and cerﬁified
transcript. The undersigned assumes no responsibility
for the accuracy of any reproduced copies not made
under my control or supervision.

This the 20th day of January, 2006.

Ol Mo fitaghe

Christy M. Littiejohn CSR-1075

Official Court Reporter




