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STATEMENT OF THE TSSUES

This Appeal Brie? calls epon his Cow? of Appeats o dbciide some
SeLivus /‘E’a’;‘a/ and Stite (aﬁs Ltvtiona! dyfsﬂbﬁﬁ o He Issves.
ﬁfy are as 7llws:

LISUE ONE

Whether “Errors affm,/@ Findarenta] (onstytohiom] Rights, such
as the Kight o a Legal Sentence, riay be excepted Fror Frocedvral
Bars ( Time Limitation = Under Lssissippt’ Bukes oF Ovil Frocedore
(MRCP) ~six rmunths o Filk a MRCP Kule b0 (8) Hoton) which would
otherwise prevent Heir (onsideration?

A Whether, The Rght #o be Free’ #rom an Tllegal Sentence /s
a /’-Zzﬂc’/ciﬂen/afg /?i‘qﬁ as /ﬂ:’gw'fm/ Hor Bst-Comiction Fele# 7"

LSSUE TWO

Whether Hhe Tral Coort Comitted Errsr i 1ripeoperty Sentencing
Henrg as a Hikitval OFtender lnder Secton 99-19-8), where a?
Henry’s Sentencing Aearing, e Stite fated / fiesised 7o 0/%er
an. ,Cbﬂcé/.s'/'z/f’/r/ é‘l//bé’ﬂ('c’ dﬂz/ ﬁmpc’/" y pm Ve Affya/iﬂ/ a /"(’a.saﬂdféf
dovht that Henry was, in fact , A Twice Comicted felon ¢

A, Whether Hhe Mississippr Dooble Teopardy Clawse Frechodes Hhe
Stite Frort Paving d Stcond Chince # establish Hewrys fab-
itval Offender ﬁai‘w; where Fhere was a0 € vidence oftere
at Kepry's Sentfencing Hearing, by the State Fo Jv,a/zw/ a
#a 5/'74;/ Ortender ?gﬂwb /bf?/ffﬂ?zc’ﬂc'ff



TI5UE THEREE

Whether Hhe Tral Cour? erred in Faling Fo condu? an evident-
sary hearing betore  Denying Henry's Kole 6D (J) Motivn ,as being
Six Months Time Barred Under MRCP, where Henrg’s fuole b0(5)
Motion contained rssves (T Heqal Sentonce and Inetfochive Assist
ance of Coumsel ) oF fact rixed with sssues of law©

T35UE FoUR

Wiether, when a Fro Se” Appellant or%ers Substantial Froof
(77! Cour? Plea Hearing fecords ) oF his cluir Hhat fe ss Legally
Irmocence of being Sentence as an Habital OFfender, and 7F fe
/s deprived of dn gp ar/m/'zzz/ 1o de heard on Fhe ‘Merits’, woskd
He Nekion” rm atow) of Phe Doe Frocess and Equal Frotection
Chuse oF the U5 Lonshitsdion,and wall Hhis Actin’ Resolt in
a findarsental /Hiscarriage of Tistice !

STATEMENT OF INLARCERATION

The, Appellant 5 mcarcerated i He Mississi i ﬂfpdﬁfﬂfﬂ{ o7
Corrections and /s helng ,0/5253,7//5/ hewsed Jn %/ﬁ Aerper - Neshoba
(. am/y Regiinal Corvectisnal /Zm‘/f/y (fNRCF) af 5&’/(’4 b, MS, in
servce of prison ferrts wipased as a Kesolt of Convichip ond
Sentence fiad and syposed by the |t Coor?, /%af/ém% Ads been
cm///wabs*/y confined in Regurds fo such Sentence since date oF
Conviction " and /'/*7,9(15'/’%/7 zSy the Frial Cowrt,

STATEMENT oF THE CASE
THE COURSE OF THE PROCEEDINGS

Tasph Henry was indicted on Awust 30,2002 ,in He Cirewr

2.



Cour? of Harrison County, M3 ﬁ/’ the of¥ense of Sell ar Trans#er
of Cocaine, a Schedvle I Controlled Substante; o Dianne Evans .
Also, in the sartg /}’)ﬁ//k'//‘ffﬂ}[ y, ﬁfﬁﬂy Was pJEsen fed as an Hobjtoa!
Criruinaly sulyec? 1o Be Sentence, Porsvant 7y Secton 99-19-8),
MCA of 1972. (Circot ["”/'7{. Clerks Records, here-in-after, CR-
/9,20 ) , /4/)/08//&/;/ HKewr Syﬁszbiym// entered an &u//%y Flea to
such cﬁmye and was .5{’)7 Fenced” o7 /M by2006) Fo a'ferrt of
Ten (1) years i Hhe (ustody of the Misisspp D ar?rient oF
Cotrections #s be served day” For day withoot hope ax/.mm/e  under
section 99-19-8/, MCA of 472. (CR.252b). |

/‘7pﬁf/£m7/ syﬁsegyfﬂ%/y Hled a “Motion For € w%wffar’g /Vfc’//‘/)y o
Counsel’s TneHfechveness " al Sentecing,” on or abovt Aprif 9, 2006.(CR-~
79 This Mofn 1s mt listed af all in Hhe Cour? Gerk’s Aecsrds , Cinl
Filing Sheets but Hhe Motion is Listed 1 Appeltint's Fuke 40(4)
/otion, as a Excer! Records T/Z'/F,-.‘? 5-1937). |

Appellon? Yirther Filed 0 “Nofie of Appenl)’ o or aboot April b, 2008,
(CK.~T78: Ths Notie of Aﬁaea/ * Mbtin 1s, abso, ot .ka/c’c/ atak in
He Lourt Olrks Fecords) ' Givi/ Filing Sheeton Hhis //mzﬂ/ /go/mé
bot the Nohice of A/A/Jfa/ ‘Mston 75 listed in Appellants Roke” 60
(4] ttion  as u ‘Excert Records’ fTR. 731937 ). (CR.~43) |

opellant Forther filed a Mohon For Reconsideration of Sentence,
on or ahoo? Tone 5 7 L006. ( CR.~40: This Motion isafso mot listad
at ol in e Gort Chrks Fecords) 'Civil Filing Sheet” on Fhe /Afc"_szyizé
Appm// bot the Ihtin Is listed in Apﬁ&/ﬁng fuvk 60 (4) 10tsien,

as a ‘Giert Keards'/CR, 73-193]). |

ﬂfope//cmf sibrits Hhat He Circwit Gur? Jodge Clark; denjed
his “Metisn far Reconsideration of Sentence, on Tily 1, 2006. (CK.
-82) Mo, Jodge Clark , issved an Order yon Jaly 1) 200 rihich De-
nied Appelian?, Tiscph Henryy Leave 7o Apeal To Forra Fagperis i
Cavse No. B240I- 2003-00707. (CR.~ 81+ These fwo (2) Orders” are not
Listed in Hhe Gurt Cleck’s “Cin/ /'7‘//@;1 Sheet ' Hhe p/‘é’SC’/Nl

Appm/ ) ‘



On Awgust 14,2006, Appe//amz was (ssped his (use Vo, 200b-T5-
0064 ~COAy 1n Fie /ississpp Covr? of Appm[s, which said Lourt of
Appeals dbcketed Hhe Cavse Buf statedy Hhe Anpellont has Sub-
.5/;/7//3:// hiiled o Presecote s /aﬁeaé Ay ot paging he
Alng fee ts the Lower lourt Clerk. (CF. 2364)

/jﬂ chont submits Hhat, while his Sentence of Fen (1) gears  as
an Hakitua! OF¥ender was on Agpeal m Hhe Mississippi Cour? of
A/Ma’ﬁ/j i Lase No. 2006 ~T5-00688-C0A, Appelbnt Filed 4 Mbhisp
for Pos? Conviction Relie# (CK.5-16) and "4 Motin Fir wa'a‘m/ary
Hearing of Comsel's TnetFectivencss at Both The Plea and A#
Sentencing (k. N-18)) on August 29, 200b, in Hhe Harsison Co.
Crreni? Cour? in Cavse No. B 29010300707,

Appeltint Forther stites Hat ap Septeriber 27,2006, Circuit
Cour?” Todge Roger /’ (lork ) issved an'Order, Denging, A /oe//zm}
Henry sy st Convichion Relie#; (CR.27-28) Alsoy o7 jk;o;évdff
27, 2006) Circoit Cour? Jodge Clark, rssued ansther Oider Demy -
ing Appelnt, Henry's o Yion For Eidentiary Hearing of Coonsel$
Iﬂ[’/ﬁff/{ﬂﬁfﬁ ot Both The Plea and Senteqcing” (CK.29-30).

Appellant did not Aﬁ/)fd/ these two (2) Denials /Jf Jodge Chr
within Fhe 30 days /%oz’ﬁ/ Jrocess hecavse 1) his T /legal Senfence
of Fen (18) gears; as an Habitoa] OFfender waos st on Appea) and
2) Appellant was seeking #o 7@/ his Flea Kearing Transcrpts and
Metion Ts Withdraw Transcripts frart the Harsison (. Lour? Fe-
porter that Phis New Cvidence (Transcrpts) would Mantest #he
Moot For fis Relef in Kis Case, Mot this process was Faking an vn -
vsally extended ampunt of Fime . (Over an” Siv-Months Period, as
shown by Hhese Clrk's Reewds ). (CR. 73-143)

Dn 16-19-06) fhn. 6,7/,.» Parkery Harrisin Co. Circuit Cleck, for-
warded App L’//aj /) Jéj";’f Hervy, a Kespanse 1o fis Requesied Leter
p{e/mzajnmf/j ;je% Casma/'[ﬁ/s?-[ Appeal, ;/v’é/f/; suid Respnse By Phis

erk stated that ' The Coshs yov paid For qour A wiis ¥
00 . (Bulance 29), (CR.85). s gour Hppeal s 241



On Septerber 29,2006, Appellant _/‘c"ft’/if&/ Notice From the Miss-
issippl  Coor? of /4//:3;1[5 Inforriing Hirt Hat his Luse had Been
da::/ékc/ and a'S-S@?/MO/ case nurber 2006 ~kP-00652-COA. Aoy Fhe
Court Clerk inforned  Mppellant Fhat fe had “Yorty (40) dugs of
the dife of Hhis Zf%/c’f,’ # Fle his Erie# in Mhis Lase. (CF.46)
On Dctober 26y 2006, Appelont Filed a Motion Fir Extensin of
Tire, 1o File his Appeal Brie? (CRE7). Appellant had Fle a Petition
for An Order 76 Aeceive Guitty Plea Trapserpts,” (€. 46), pur-
svant to the Recent Cuse, White v. Staite ,2/27 So. 2d 1047, 1649
(Miss. CF App. 2009)y in hipes Fhat Fhese Flea Hearing ﬁﬂﬁszryzfs
coull ‘shade’ some lght en his * T Negal Sentence” in Cavic Vo
B2%01-2003-707. Fur /éefj; /)lp/Jt’//dmZ j;a/ b Fle ansther Mstion
For Exbension of Time, o Fhis (ourt in (ase Mo 2006—KP-0068
- COAy (CF. #9)) becavse Appellant fud 1ot receive any response
Fram Hhe Harrissn Co, Gircoit Cour? on his Pediton For an Order
7 Receive his Gw‘/yly Flea Transcripts, Fheredy, s (ot} of
 Appeals Granted Appellant the Extension o7 Time Ukl Decerther
19, 2006, bt stated o Appellint, " Mo Fur Fher extension of Tire
will be Granted.” (CK. ).

Appellant svbriits . af becasse he coold net receive any Respanse
Frar Hhe Circor? Cowr? abu? a Lipy of his Plea Hearing Transcripk,
and Ao stagng dillgently in seeking Refie? in bis Case, A’/y)e/ém%
had o write an £ C’fﬁi’ﬂz fo Yhe Zg’/'cmz Coor? /?L;M/‘/f/‘) Ms. Fat-
ricia L, Budiny where on Janvary 1, 2007, Ms. Bedin (CSF), re-
spansed hack” fo Appellants Regues?, o pay Hhe lsst fora Copy
oF his Plea //é’d/‘/ﬂj 7;5/?55‘(',;0/, Jt/ - saying that " A 7?‘&1!?5‘::)“?.\7!
of fhe plea Fearing 5F 3/6/06 mill cost ¥40.00" (cR. 9

/4/0/18//&/7?[ Firther sobnits Hhat His Newly Discovere Evidence
Plea //far/? TFanscriptsy wovld fave 15 be presented and Filed
back in Hhe Harrison Ls. Circwit Court széofe A{ej/y /)ffsc*mffd’ 7
70 Fhis (ourd of Appeals in Gise No. 2006-4P-00683-L04, Hherely,
Appg//aml had #5 }/a/wnjﬂf'y Disriss His /Waea/ i s Cwse,




| /l)w'sm% o MRAP Rele 42 (3], becavse of Hhe ﬁaﬁ/ﬂ; i this Gurt
in Gray v. State, 019 S0.24 592 (N.3) (Miss. (F. App 200). ((.92).
This Court oF Appeals Granted Jy an brder Appellants /otion 7
Volitiry  Disriss His Agpea! on” Tansary /% 2007 ((R.93), and e
Mandate Fors Phis Urder was rssved on " Janvary /8y 2007, (CA %)
Appellan? s tates Hhat he Forwarded Fo Hhe Marrison Co. Ciren?t

Cour/ ﬁ’f/wfff S Ms Badi, a #60.00 /Maney Order 170 Fhe ferper
-~ Neshsba Regional Correchong! /‘Zc/’///y (INFCF) 7o /M? or d

7,

4

Ceptified (opy of his March by 2006, Ples Kearing Transcriply
which sid /[A‘Z)é‘ﬁm/ Transcrip? ponsisted of 23 dezs o7 300

er page. (CR.95). On or dbout HMarch 1, 2007 ) Apoelan? received
?}’5 /2}"5/17%/ (opy of 4is March 6 ), 2006 , Plea /gj’/;/‘/f?ﬂ 77‘&/15‘(/'{074
(R 96-/18

Appellant subrits Phat bis Fral Covnse! /9. Rodert H, Aoon,on
Noveriber 8, 2005, Fled a “Mstion 75 Withdaw as Attorney of
Record For. Detondunk’ Becavse Appellant had Fled a Rewes?
ar Assistance agains? Mr Koon with Fthe Mississipps A‘ff, where
Appellant stated ts the 118, "/ fon 13 mwﬁﬁy Airt with
inadequated ﬁ’c?rm_w/d fin (CR. 136-13F) Thereby, an Decerber
5, 2005, a “Motion Hearing” was Ael] in the Wardison Co. Cireo?
Loor betire Fhe Hon Terry O, Terry , Cirew? Tadge (CR 12013))
Further, Fhe Circoid Cowr? Jvdge Terry,on Decerber 5, 2005,
issued an  Order Jafé/ﬂiﬂj_ /‘747[/234‘7 To Withdraw as /47[7[52‘!?{‘?
0F Reard ond set Af/[’//ﬂﬂ/ff trial on febroary by 2006 . (CR.1574)

Appellant states That he wrote o (2) Letters (sne on
2/1/07 and one on 2/ ?/K/‘?) 2 Ms. Cheryl €. Sabfich, Harrison
G Circoi? Cour? Reporier, Requesting a Certited G upy 2F Hhe
Deceriher 552005, Mstion 75 Withdraw Hearing, and sh /E/wry
20y 2007, /s [/zfﬁy_/ £ iﬁﬁ/}k‘ﬁ , (SR, ﬁ’ej/mm?{fJ hack Ho /9/3/.:_.
ellant Ay s/ 71/939 L Y An _’ds?‘xﬂa/e ar 72/'5/15;7’/25/}39 Hhe ﬁcwmj an
Decersber 3 2005, is #55.00. Upn Recejpt of a Maney Jrder in
#pat aroont, I will place i in fne For Franscription I(See




EXNibit-AZ in Hhis Appeal Briek). Appelant Forther states Hhat
on Apil 13, 2067, he received an /éf/m/m Zort Ms Sablich (SR,
M/;c/ said A’ﬁs,ﬂ ONSE J%ﬂz‘fﬂﬁ. T dm in fcc‘f/,’o/ oF yous Jetter
dated April 15,2067 and your Jetter and check daded March 15,2007
App eflant was /nquiring , why it vas /Jﬁ)g; 50 Jong For Mire 76 1¢-
ceive His 7?1/_/15;:_7@/. / DFFcial £ ot e a/'/e/‘; dre afbrded 40
days to corplete Franscripts which wou / Caleyhte iy Fime oof ’
arsond My 15, 2007. T have o7her Franscrpp s m Font of Fhis mne’
(See Echibit= B2, in Fhs /)4//&(’5/ E/‘/'m?, |
Appellant su rits Hhat on Apri 23,2007, /15 (hergl €. Sabhich,
CSR, farwarded a ‘Staferent of Fees” fo Appellant which said
\Staterent’ stated, “Original Transcrpt” of /jf Decerber 32005,
"Mstisn Hearing; Cdfb‘/'j?g of /2 pages at #3.50 per page. (CR19)
Theretore, Appellint received Fhe cerfitied copy o Hhe Mot
Rearing” Transcript [CR. 120-13)) on o7 abou? April 29, 2007
A/ﬂﬂf//ﬂll% sibriits Hhat on or aéauz‘/ Jue 7 7 DZ/M 7 M/y Fio Mon-
ths dfter he had received Hhis Newly Discovered Evidence [ The
March by 2006, Ples Hearing Transcripts and Fhe Decerdber 5
2005 ‘Mstion 7o Withdraw’ 7;‘.47/?5{/‘//'07{3‘2/ he Hled a Motion For
Relier Framt Drder Porsmant To FRCP Fole 60 (8)) back inks Fhe
Harrisan Lo, Circoit Coor? s (aose Mo, B2Y0] -2003- 707 and
A2401-2006- 00309, where this Frial Covr? coold have Phe first
opportonity 1o deterrine The valdity (The Trve) of Fhis Newly
iscovered Evidence . (0 33-72 and Excerp? Records (R, 774143)
Appellant 574 fes Fhat on Tuly 3, 2007 ) Cirewr? Court Todye
Reger " T Llark) Denmed Appellant’s Rule 60 (4) /to7isn 4 -
mg: " The Drder a’my/@ /%Wq!s Ae iton Kor fast- Y vichian
Relief was entered on or abwt’ Septeriber 27, 2006, Henry did
ot Dl Hhis Role b0 (8) Motion I Toly 2, 2007, well at¥er
six-month Hme lirmt” 'Tﬁm/fy ) s Tidge Clark, had Demed
;We/m 5 Kule 60 (8) Hotion "as being” Focedural Tine Barred
Wsoan? Fs MRCP 6O (8) (“The Motion shal) be rade wihin
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a4 redsonable Fimes and for Reason (7). (2) and (3) 26t +ore Hhan
siy_ponths after the entered of Todgrenty also, this Jodge
Clrk did mot rafe any wiitten findings, or (anchision of
Law on the Merits (issves) in Appellints Fole 60(8) Mitisn.
(Ck. 199-193) ,, . |

Appelant subrits Fhat on or abo? TJuly 19,2007, he hled
an ‘\Mstion For Reconsideration Pursvant T JIRCP Kule 52 (4),
where Appellant stated Hhat “Fhe Circoit Covrt Todge Clark’s
writhen " Findings on the Tiree Liritation or frocédvral Bar
of Ay elants” Fole 60(8) Motion, was corect but Tudge Clark
7%‘/3/ o ke any written Hndimgs and Lonclosions of Law o/
Potitisner’s Fondamental Miscarriage of Tistice; Tssve of being
Legally fac %m//q (Frirua facie) Thnocence of deing Sen fence.
is an Habitu] DFfender ; as shown By Fhe WNewly Discovered
Evidence Plea Hearing Transcrjpts (TR Y- 118) and 10 Hear-
;’y 7o Withdraw Transcrjpts [CF 120-13)) Therehy, this Fole

2(4) 10tion was Filed 7o enable Hhis Appellante Cowr? o obtain

a correct unders tanding of Fhe Factul sssves dbterrmed by Hhe
Trial Coor? as a basis for Hhe The Conclysions o7 Law and Tidg-
rent entered Hhereon but as Hhis Cowr? will Find an or abes? A@m‘
24, 2007 (CR.1bb), Hhe Circvit Jodge Clark, Denied, Appe llant’s
Rule 60 (8) Motion Clairs (I //_Ljya/ Sentence) |

Appellun? subrts #hat Frort Fhis Dennl) on or about Toly 24,2007,
he Hled 4 Mebice of Appeat, Designation of Records and Apphia o
for Inforrmn fayperss (CK- 156 /b5 ), in the Harrison Co. Circoit Cour?
in Lavse No. A290/-2006-00309. Therebi, on A_'Lgusll 3/, 2007, Cireot
Court Todge Clark issued an Order Fo Grant A/)ﬁf//ﬂmé Leave T
ﬂ,opea/ Intorru fagperis. i the /ssissipps Lot of #p/)e‘d/s, CK,/IJP

Appellant further stites that on Avgss? 31, 2007, Circwr? Cour
.7?/@@ Clark L issved an Order 45 Gran? in Prd, Hhe Reapested
Records and Jranscrip #s. (CR. /64). 'ﬁ;efeﬁy, Hhe 5/‘4/11/ 75)%/ fees
for 7115.955 Fecords Mr.’/ 7?41/15’[‘/’//')% on Hhe /@oﬂm/ 7 7%/3 Lavse 15
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BY427.40. (CR. 171-172).

STANDARD 0F REVIEW

In reviewmy a bl Courts decision ts z/fm/ a Motion tor Post
-Lonviction Relict Hhe Standard of Review ss Clear. The Trsal Covrts
denial will not be Reversed absent a J’/‘)?/iﬂj Fhat Hhe Fria] Courts
decision was clearly erronesus. Kirksey v, State, 728 5o, 2d 563,567
(H/55.1999). | '

Tn the mstant lase) well- settled Law dictates tat Hhe Frial
Cour?’s decision was L‘/E’dl‘/t/_ erroncoss since the Frial Cour? fm’/fJ/
Refused Fo address Fhe Svbstantial and Meritsrious Claims rade in
Hhe pe/f%n, 1.y He Reards (Newly Discovered Lurdence - Plea
Rearing  Transcrip #s and Moton T M)IM_MW Aearing ranscripts)
c/ear/y derwonsitrates that the Shte af Hewry’s Flea and Sentencin
Hearing Filed s pm/yfc any suffcient Evidences (As Fhe Ap licate
Law F equires ) at the Hering, by festirmonies or (erkifie Records
which woold have proved zfc'gam/ a’ Reasonable dowd? that Henry was
indeed “Convicted Fuice pre visusly of any State Felony or federal
Lrine vpon c&uyes .sepamz{f’é/ Am@aﬁ and arising Wt of .5.:7);:/'4742
incidents at different bies) wlere the #rial Coort upheld e States
Recorsmendation /59/ seﬂ/fm}y /%W,f/ # a ferm of Tén (1) years as
an Habitwl Offender. Vince'v. State, #44 0. 24 510,517 (P22) (Miss.
ct App. 2§33 ); Shurt v State, 929 50 2d 920,926 (P13) (155 CF
App. 2006).

7 Furthér, in Hhe instan? Case, well=setHled Lav dictates Fhat
the Fril Conrts decision #5 Procedural Bur Henrys Role b0 (4
Motisn ( A Six-Months Limitation s Hile under MRCP), was c/f’ar/y
erronesys where the Records derwpstrates Fhat Henry, was cha -
//ezfyf}y i I//gya/ / T, Mpﬂ)?nc’/’ Sentence y %Acmz{q, under )Qc’ A /D/Il’m[f
Mississ yppi Law, Errsrs a 2['8(.4/'/1] Findarental ConstitoFisna /"i’/jlé/,g
such as Hhe Kight o a Lega) Sentence, Hay S excep bod From Pro-
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cedoral Bars which woold othermuse Prevent Hheir Consideration. WA7RA
State, 737 So. 24 601 (Miss. 1999); Weaver v. State, W5 5u.2d 1045
(1155.2001) j Chancellor v. State, 809 So.2d 700 (1955 2001)-

Lastly, in reviewing Fhis A//aea// Frort Hhe Frinl Cowts decision
ot fo allowe Hhe Frue Facls inderlyng Henry’s clims Fo be adequate-
ly devehhped in He Fria] Lomts proceeding, this Mississipar Lot of
/?/I)/am/s st consider, He henehit of Case Law concerned with Hhe
kaa&'crﬂr.y fandlin 27 and ﬁfr&/,w///m o L .;J/-?,J/d/,?)?zj and p{'{aa;/’}ys
Filed Ky Pro SE° prisioners. As early as Hhe year /9% In Frreev.
Totnson, 64 5.CF 1099, 339 US 266 (U5, (2. 1998) Hhe United
Stites Syprerie Court helll Hhat-

‘1t wis enowgh if he Arisoner (Henry) presen fod
an a/@a//‘oﬁ and Suppor /;ky J‘Zm{s Iaf)l?:A i borne
ot oF pfamf, woull é’f?%[/ﬁ Fim 7 ﬁf/‘fﬁ Frisoner
(ﬂfnf;;) are ofen b’ﬂ/f’z{fﬁt‘ﬂ/ m Hhe Law _ﬂﬂ(/ uhn -
 Familiar with Hhe L‘aﬁ/o//m/m_/ Ritles of P/ma///_ifs..

Since Hhey //%’/7/‘5// ac? 50 oHen as Hheir swn
Counse! in Habeas Lorpiss Pos = Lonvic bion Mation
or Rule 6O (B) Motisn) /fﬂ[ffﬂf}ayj S we canm?
impase on Hhert Fhe sapre high Stindards oFLeqal
art which we M/;A/ place on the merbers z)fj
Hhe qu/ ﬁ'ﬁﬁsslbn. E‘jﬁm'd//y s Hyis froe mma
Case fike this where Hhe M/asﬁl/M of Fhose
stundards would have s /(J}'g}/dﬂ‘/d/ etfect op Fhe
Arisoners (//m/‘y/ /}mrf/'sﬁ‘ca//y drawn Petibion”

D e b AR

ferner, 904 1.5, 519,92 5.0} 599 (1972), { Fro 5" prissner’ks corpluin
rs? e /Iﬁffﬂ)/// constrved.”) ; C/'(zme/') u(s/rm/;eﬁ, 93/ F Zd M/gﬂ (57

Cir. ﬁiqy and M Fadden v State , 592 50.24 871,074 (1155.1989),
( Courts must acca/o% Fro 5¢ PrISONEr's a//gm%ﬂj M /o/em’/z?jj as

See als Cao;w v Fate ) F78U.5. 596,84 S.ct. /733 (/%1/)1' Hanes v

/0.



trve jand not suriarify disriss Hhem, frisoners (Henry) Corplain?
shool] mt be disrssed Becavse /ﬂaf/lﬁ///y drafted. )

STATEMENT OF FACTS RELEVANT TH ZSSUES

On Noverber 15,2002 /4/0/05’//417/ s Joseph /?’fﬂf;/, wds arrested for
the Crme of Sutk [Delvery Crack Cocaine by e Haurrison Gunty
Sheriff ﬂ@dﬂ%ﬁm/ ond e Arresting OFfcer wis /f%yfy Dedeavx
(15 Bureaw of Nrcoties, Goliport, M3), (See Extibit (7 ) attached
o Hhis A//Jm/ Briet). [Note: Appelant fad /?c’g//é’j‘/c’(/ in ks "Design -
ation of Rewsrds ' (CK 759-/60) 74;7[ s Arrest Warrant, A/Vf%‘mé
and  Investiga Yion Repor? Je puide part of Hhe Apes] Records bt
Cirewit Tadge Roger 7€ furk, o0 A ust 31, 2007, sssied an Drdlr
(CK. 188) o Gran ted i Pk y ﬂ/d/ﬂf//}i?%j Designatin of Fecords "fe-
gues?, Fherehy, Appehlint was Demed his Request for Fhe Arrest
Waran? , AfFidavits and Tnvestigation Report Fs be rude part of
his Appeal Records and  Fhis A':rgm by Jodge Clrk Fetlech a Froe
sign of Abuse of Discreton” / Bias 1 P Se’ )é’%/)%]

On Sep ferbery 2003, Toseph Herry , wis In e 7ed in Cavse No. B2461-
2003 - 77 by Fhe first Tidieial .2879’/2‘4 Harrison Q’M/y o Grand Tivors
of the State of Mississippiy Hor Hhe Crime of Sell or Fanster Cocaine,
u Schedvle T Com%//e/ Subs tance , %5 Dumse Evans, ... .. .. ...
Alsoy Hhis same Grand Turars, forther presented ) that Taseph Henry
was a habitval Cririnal vihs was 51@2}:7[ 13 hiing sentence as soach
Pursvant o Secton 99-194), Miss: Cade of 1972 yds arended. (CF.
/19-20 ) On Decerber 53,2005, 4 Motion ﬂfﬁrﬁy wits held in Cavse Mo
B2461 <83-707) where AHorney for Tosephy Henry, M Rober? H Ko,
had Bled o Motisn 7o Withdraw das (. 05{/15'[:/ o Fecords. ([ YW/ -/_)’9
This Hearjsg wil] Reves! Fhat Henry and M foom, were hving sarse
inditterents in his Case and /%w/‘y bad Fled a corpliint 5 e
Mississipp/ Bar ?y stating Hat /e husn have nt aéé fus Tib with
Regords' s hus Case. And af s Hearing, M Aoss obd mf/ww/fq/gg

/.



Hhat Henry did indeed have some issues Hhat necded fo be presented
#s the Court in Jis Lase in the event Henry’s goes % il (CR. 123)
The Csor} Ruled af Hhis Hearing Hat Mr. hoin wwuld) continve 19
Represent Henry in Hhis Cavse Because, Henry had previovs been Grant-
ed Jy the Lourt 5 have Kis first atborne M Michae! /5’55/55 ol -
rssed as Counsel of Records in Fis Case. (CF. 122) FirPherrmre, af
His Hearing Circoit Lom? Todye Jerrf 0. Térry, as for Henrys Habitu!
OFfender Statvs) " As long as He Stite produes a_ Lapy of He Pen

Pick Hrom the Stite /’f/)/'/f/néﬂfy or Hhe Convictions Fhemselves
frors Hhe Records here in Hhe Covrthousc) Hhats Sutficient as fony

as there’s Fwo priors.” (LR, 138) The Distict Alsrney’s Office, Mr
Richard T J'm/réj Ty was advised @ Hhe Lot of He /%01@‘?; Low

fo Frove begond a4 Reasonable dowl? Hat Henry sholi” b scatenced
as an %J/’Zﬂ/ OFFender (CF. 120-151).

On March by 2006 Aﬁ/’c’//dﬂ?z being fcwfjfmé/ zfy Lawger, M
fobert K Koon, had Syﬂfa/ a Plifn T Enter Pba of ﬁw//z/ | for e
Crime of Tranter of Lontralled Substance , Sechon 9-29-139 (),
Miss. (ode sF N7y as arended; Habitoa] 0fFnder Section 99-19-4)
Miss. Code oF /9% as wrended ﬂmfﬁq/ He District Abhrney OFF-
sce woull Aave had #o rake a Recormendation fo e Cour? FHat
Jasenh Henry be sentenced Fo Fen (i) gewrs, plis, the Toly 12,1995,
Buighory o 4 Dwellng 4y He Lircvit Lot of Hancock Co, /15
Arior crue wspd " ﬁfﬁry 5 jﬂﬁ&k/ﬁﬁ/}?‘, ds one of s /Jff'af con -
victions o establish his Babitval OFfender stitus, w's expinged
from being vsed in determimng his Habitval Offender 5. /a/gs'
(Ck 21-29) becavse His prisr Crimne had deen Ordered 4y de Re-
versed and Reranded Fir o New Tri/ (CR. / 92).

On March b 2006 ; in Hhe Circoit Court 87 Harrissn Co. M5,
in Cavse No. B2H) 03707, 4 Goilly Plea Hearing wis Aeld ) voith
Henry being represen ed by /H/ﬂmfy Mr Fobert B Kosp and Fhe
State Belng represented By Hhe Mon. Fichard T= Smith , Tr)Assi-

/.



stnt District Athorney, befire Fhe Fon Roger T Clack ) Chrevit
Low? Tudge. (CK. 9 -//j ) At This Plea Hearing) Jodye Clarf) affer
advising Henry of all 4is Lonstitohonal R ight's, Geternined Hhat
Henrys Plea' was a Ffree and 4 Valon firg Plea, Hereby, He
['o.w"f 57‘4/30/,' “Tn lasse Nomber 0370 7, M. ﬂfﬂf‘y I _Zj dccf;m{
your /)/fa and #ind you quilty of Transter of 4 Controlled Sub-
stance” (CR /ﬁf**/ﬂ?) | _

At Hhe Sentencing fﬂ[ffﬁhyj‘ o His Plea Hearing, He Cour?
had SHetod A 1Y Statey hit b 00 huve oo Bs 17
Henry? " And Fhe ﬂi's_, District A Hit., M Sith stited: “four
Honor) He State woold recormmend ten gears 7o serve withovt

the hype of paroke.”
THE COURT : With what?

MR.SMITH: Ten years éfﬁf&/ﬁ w;//ma% )%9 Azye ar

passilility of parotk.
THE COURT: He isa Haditual DFfender 7

MR.SMITH : 65, Your Honor.
(CF. /15)

The Covr?, Hhen /O/‘ﬁft’c"ﬂ/m/ J{/ shating: “AY fgéiz In lavse Nor-
ber 03-707, 7 Henry, I hereby sen Fence 4o o He custody oF
Hhe Mississ, i L artnent oF Corrections For a Ferm of fen
years with a0 Chance o7 ﬁf‘ddd?t/;ﬂﬂ or /Jd/‘d/f, CR H6~117)

7he State Assistance” District A%fﬂfﬂay M Rickanrd T Smith,
T7 at Hhese 5;3117’6/70/@ /jf'dc‘é’c”[//)yS oFthis Plea Rearing, dif
nof | Produce  any Copics, of Evidence of Hhe Fn Pack /gm the
Stite Femitentry"and diil no? prodyee any copres of Henry's
/0/‘/0/" Convir ?Z/.'ﬂﬂ_S‘ 7ram e Kecords m 7%3 c‘Mn%wsf ([}5’. 9 '//A) /

/3.



it suid srior Convictions wosld prove hegond a reasonable
aéjﬁﬂ;éa f fﬁ;ﬂ/{;%;%/ﬁjgﬁméff f asf/ﬂm //M/'r‘ja/ O ender:

SUMMARY OF THE ARGUMENT

The /ﬂapg/ém/ Hled an Motion fir Fast-Con 97;2424/7 Reliet, e
alleged Hat frs seatence was mcorsect and he reguest Ha? his Sen -
Fence be Reduce, aks, he stated Hat Hhe case shooll e sent fack
o He Foial Cour? for /ffvjm/ma’/y 4ot in bis PL Mstion, A;aﬁe//-
ants Henry, did not pffsmzz a Copj of his Flea Hearing Transcry 7s
7o substantin] s chimsy becavse Fhe Cireur? Coor? Gk fad /ﬁ_ b

Fs pro vide or Assis? Heary 1 od /d/'/?f‘ﬁj/ a lehited YWd Hhese
Transcripts, ﬁmw(y, wihen Hhe Frind Courd rssued an Order % Leng
Appellants PL Metion by stiting, Ac cordingly ) poisugnt 7o, Miss.
L/ao e Ann, € 99-17-81 , this ot Js W//Jaw‘ a0 bharity #y redyce
Henrys, Sentence, the written findings By He Frial Courf was
Cﬁ_l‘/‘f’f/ bat e ( gw% ﬂa/f J%f wr/'r’?’m ﬁ?)ﬁz/f? 5 N/?%ﬂf/)l He Plea
A’fd/‘/’/;j Wﬂﬂfﬁffpfi o ,
ﬂ/o/w//anf continved fa_ be d/’/f;fﬂ m M}ﬁw}?j Rel¥ i bis |
Case, by r1aking severa! Repoest ™ Fo Hhe Harrisor (o. Circoit Clerks
Office and fo Hhe Circuit Lour? /;’Wr/f/ ) 1 ohtain a (ertitoed
(apy of fis Plea Hearing Transcripfs, ithat, Fhese Transcrpts
Hay shade some //7%7[ i Ais (ase. /J/a,ﬁe//m:/ a’mﬁ_ f/)m//;/, receive
a lertified Copy oF his Plea Hearjng  Transcrjpts, where Fhese
Transcripts, where These Transcripts Revealed Hhat Hhe Trial
Corf had “indeed commtted Plain Errar) Le aflyy m pproper.
Sentencing //Enfy ;4s an Haditva! é’ﬁ%m'cf, Z]Z’f/‘ 555753,; 7917~
4!, MCA sF 1972, as arended ; witre af //fﬁ/‘y’s Jem’mcm_g Hear -
ing, Hhe Stte failed / Refised Fo (onclisively and properly, in aees
sidonce with Hhe Applicate Law, Fresent Hhé Cvidencé (a'C ertitied
Pen Fack from the Mississipps State Poniden //&:ry or Certified

Copies of Hhe Circiit Clerks Records ) # prove Jeymz/ a Keason -

/.



able doub? that Heary was, in facky, A Twice Convcted Felon.
M discovery Fhis Tita facie, €rror copitted By Fhe
Frial Lour? IR 7%:?54 74‘4;150”;2:/5/ /%af//aml fled an Kule b0
(4) Motion Back in the Hial Court o give Hhat #un/ Lourf
the first a/opaffm;’/y , m accerdance. Fo Fhe Applicate Lav, m
determme Fhe valdity of Hhis Newl Drscovered Evidence (Plea
Hearing ﬁdﬁj{/‘?‘ﬂ}j ) Also, i Fhis /?Mf 6O (4) Mot /ij}f&’//dn?}[
smnounced Hhat’ he was Legally, Factually Lanocence of Being

Sentence as an Habitval fSonder. | |

The Mppellant wis denied Doe Frocess of Law by Fhe Fria / Cour?
when mn ifs wirHen Fndings, atder Keview of /s Role bD(8) Motion,
wihere Hhe Hria] Covrt used an six rnth Fme Limitation ( Proced-
vral Bar) under  1IRCP Fule 60(8) 1),(2) and (3), # Leny App -
ellant’s Rulke 60(b) Motivn. For )l/n:{/) /?/prf/ﬂnf Jud announcéd a
Fondhrenta] Miscarriage of Jistice ; Hhereby, under Fhe /4/1/)//&:7/5
Law, ﬁ/)/m/ém% Shoy ! ﬂﬁj fave Hecn Sﬁ@‘fc’/ % a six Moiths
Statyte o Limita 749/7 or Pucedoral Bir. The Tria/ fkwr/ shoold

have 2t least Granted A(ﬁ,ﬁt’{l/dﬁiz an fufé’n%ﬁ:y Hearing, as regues-
Dor

Fed J o give him an in- opportonity #2 prove Ais” Claims
Gmmdz ” / /
ARGUMENT

TISUEDNE

WHETHER ERRORS AFFECTING FUNDAMENTAL CONSTITU T/ONAL ﬁ/ﬁ’lf?’j}
SUCH AS THE RIGHT 70 A LEGAL SENTENCE, MAY BE EXCEPTED FROM

PROCEDYRAL EARS WHICH WoiLD BTHERWISE PREVENT THIER CONSIDER-
ATION T

/4}}08//(!/)7[ sbrits that affer Fnally receiving a (ertied Loy
of his Plea /yfarjzy Wﬂnstﬂ/fb% y, he a/z'sfm/c'ffa/ in Fhese New Fe-

/5.



cords Hhat Hhe State had filed / Retused af His Plea Hearing dir-
ng e Sentacing Phase, to Frovide or Froduce % Sutticent £v-
(dence ( Pen iird’q /ffm/‘a/; 7ror, Hhe Mississippi State /Zw’/mﬁhry
or Circart Courd Llerk’s Records #om the [fzm s Lourt house) in-
accordunce wf’/A #he /4/3 ficate Law ) 7 ProvE Afyzmr/ a reasonab/e
bt Fhat /4/0 ellant Tad indbed Been “convicted Fwice Previvys-
ly of any Stite /E’/my oF Federal Lrirte uypon charges ﬂ’/afff_/y
brovght and arising o0t of 5(.7):!!‘41?18 incidents at difterent Himes, pur -
Suant #5 MCA 99194/ ., where J/S‘aj i these New Records , Fhe fral/
Court fad U/)/ff/a/ Fhe Stites Recommendntion 4 Jemlfﬂa)}y /4/0/0.6//4/17[
Y a term o Ton f/y years a5 an Hibitoal OFfender. (CR, 96-18)

Appedunt stites that o2 discovering Hhis Froma Ficie, Crror!
/i fhese 776;;5(/7/‘;%5 y omritted zfy _ﬁc’ Stite and Fhe Hial Cow?
Todge, Appellant, filed a Role 60(4) Motisn (TR. 33-72 and 73-H3)
back i ffﬁ i/ Court Fo give, tHat Fra/ Lot Hhe st %Mffmz/y,
in accordince Hs Hhe Applicate Law,im deterraine the va m’i;ly of this
}/Vcew/}( ﬂ/scauereJ Evidence / Fles Hearin 77"4/15’5@/ '), ibere in He
Aule’ 60 () Mition, Appelant moved 72/?3 (oo} Hor Reconsideration
of the Court's Order Denging Jirs feliel. (CR. 27-28 and (R 29-30),

Forther, in ths Casey well —sctHled Law dictates Hat Hhe Fnial
Coortls decision o Procedoral Bar Appellant's Rule 40(4) Motisn
(jx-/‘fmﬁs Tire Liritatien 1o il wnder MKC P) (i (K149 "f%), W s
Clearly erronens) whery the Records of Hhe Rule 60(8) Mition, Re -
Flecls that AppeNant was challenging a Thegal / Zrproper Sen-
Fence , therehy, vnder Fhe App//&a}g Luw, "Errars affecting Funda -
rental Constitvhional Fights,such as the Kight % a Legal Sent-
ence ruaybe exces fed ;f,m Procedvral Bars which world otherwise
Vrevert Heir Consideration” Weaver v_shie, 755 50.2d 1085 (Miss.
2001); Choncellor v Stafe, £09 Su.2d 700 (t155.200) ( The ight
o be Free Fram an il f/ sentence s a Foadirental Right a3
f‘efw'/'e(/ tor Pos?- Conviction A‘E//Ef )

Appellant Firther subrifs Fhat afier receiving Hhe Order fom

Jb.



He Frial Cowrt #o Deny his Kole b0 (8) Motiap a5 Tire ﬁarff_‘(/;
/ﬁ/o/ﬂ;//zm% then, fled da MRCP Fole S2 (B) Motion (CA. /97 --/5?
and anmmeed #o Hhis Fial Cort b Hhe Coord Todge Clar

had Fuiled # consider /ypﬁ//m%’s Kole 60 () Clairss /&/‘Mﬂaﬂ:
of deing Leqally Factually Tanocence of Aeing Sentence as

an #ﬂf/ﬁlm Offender, under MUA €€99-/9-4), which said T, /_/ga/
Sentence Jad resolted na /Z/?ﬂéwfm[z:/ /7/5(&/‘/‘/‘@76 of Jostice .
Sawiger V. Whithey ) 505 U.S. 333,339-92) )12 5% CF 25M,2509-
20 (1992) ; Siith v.Collins, 977 F.2d 951, 959 (570 1997):
[leadsws V. State y J28 So. Zd 453 (/‘11'55; ZMZ) . Alsa, in 45 Kole
52 (8) Hotun, which was filed by Appellant fo enable Fhis ;4/ -
f’//ﬂ/’?f (oot of Apeals o obtin 1 (. srrect wderstinding of /co
factoal issves deterrined by Hhe trial Court as a dasis for The
Lonclosions of Law and Tudgrient entered FHhercon) Appellant
annoonced Fhe Lase, Tvy V. Stte, 731 Sa 2d 6o (Hss- 1999),
where , The Mississippl - Suprerie (ovrt had stated :

“Petition for Fost - Comichion Relief, cluiring
Lite /)v/l/’;‘s‘aﬂ/vm;z //'*W;fn/ Ay dge /ﬂb‘l‘ﬂ/dﬂ)_z
fo quilly Plea was Megal J"C"’/Piﬂczf for Q:/o/)%/
HMirdey) glleged an érror affecting Fondarental
lonstitstional Rights, and Fhus was not subject
# Hhree gears Statute of Linitations in Fos?-
ConvicYun Relie? Act” Zi ) Supra.

There by, Appellant stited Hhat ¥ Zvy was mot 5#4}'&:% 10 4
three gwrsyjj %/;/:[a/f 0F Linita 7[1'0175 A —}f—f.f:f(/b’/’d/ Bar for an

0/feaed” Erpar (THegal Sentence) at¥ecting Fomdarents) (sastitvl-
jonal. Kight, suwrely it wald akso be Lawis] Hhat Appellant not

I3

be ‘su%em[ to a Six renths Statve of Liritation o o ceduvral Bar

Yor alss, an a/Afjm/ Error (Legally Factval Innocence /TN caal
5@07!5!]&6) ~ M/S“f&myf: a ‘(77957[/'(6 dﬁ‘éc%/}y Jits fyﬂ{a/vfﬂ‘z/
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Constitubisnad Rights . Tvg v.5tate, Weaver v. State, Chancelor
Y me%,.suﬁm. o |
Appellant stites Hat Hhis Frial Cowrt, again, Ketysed 1o rafte
additinal Weithen Findings and Conclosions o Law Yo enable
Wis Lbor? of Appeals Fs offain a (. srrect .0%?/{’/‘57{4/704@ of Fhe
Factsal issves oF Hhe Coorts Eﬂfgﬂmé where He trial loor?
Denied Appellant’s Kile S248) /1tdion, By only stating: “7his
Coort.. .. Fads Hhe Motin (Kole 32 () 15 not well Taken
and shakl be denied (R Jbb ) |
In Hhis (use , this Hississippi (. ot of Appeals rwst answer Fhe
iﬁ//m/«/;()}r Auestion: Whether, “The Right 75 be Siee” Frort an I//cyd//
Lrproper S, m/mrc /5 a [ondarental A’/]-/;%__aﬂc/ witll such Findarrenial
A yi/ﬂ be sulyject 78a Six Months Shitvte of Limitation or Frocedural
Bar, as /c*fw‘/’n/ for Post-Convichon Reliet o |
Forthérrure , Hhis Appesls Coord shovld recopice Hhat Fhe rerits
of the (ase ievitably cone ints Fhe pirtore when a Fuke 60 (4)
Mition /s considered.” In exercising 175 discredisn wader Rule 60
(4), Hhis A,n/aﬁa/; Cort st ook L 1o whether Fhe pd/'/y 5&%/'/@(1 fe-
het has @ pofentially retitorions clairt or defense. 4.5, v Parce!
oF Land with Blly. @é@ ard Irp , 928 F 20 af 5 (1407 199)). 27
s clear Hhat Hhe trial Coor? abosed iF discretion. |
The deferrinations rade /)/y he Murison (o, (5tate) Aot Con -
viction Frial Cour?,in the infial PC -Mifion were made on insitf-
cient and inadequte Records. (lark v Blcthorn, 609 F 2d 43),
439 (57 Cir. 1900). Appellont Henmry clamed Fis Fack in Jus Role
60 (8) Motwo. (CR 33-73 and 73-H3) |
Becasse of the Pecedent in Hhe Ty case Mis Coor? of App -
eals Jn ICViEwing Henrys Clair 15 /‘fﬁwﬂ’d/ 7 oAED Fhe gdffj and
ol on the Merits of Henry's Following Claims, Tvy v. Stite,
Weaver v_State , Chancellor v. State ssopray Srith v, State, 125
3o 2d 922,927 (1U55.1998) j JUss. Const Arh. IE 27, 57 and 4%
Artend meats.
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LISUE T T WY

WHETHER THE TRIAL COURT COMMITTED ERROR IN IMPROPERLY SENT-
ENCING HENRY AS A HABITUAL OFFENDER UNDER SECTION 99-19-4),
WHERE AT HENRY'S SENTENCING HEARING ; THE STATE FAILED/REF-
USED TD OFFER ANY CONCLUSIVELY EVIDENCE AND PROPERLY PROVE
BEYOND /v REASONABLE DOUBT THAT HENRY WAS) IN FACT; A TWICE
CONVICTED FELON T

Since the Recent Cases, Vince v, State ) 894 5. 2d 508,517 (P 22)
(s, 0F App. 2003); Shord v. Stade , 929 So. 24 420, 420 (P15) (155
Cf Ano. 200b)) Hhe  Mississipps Soprene Coor? hobls /44/ Hhe Shate
Aus the borden Fs prave 7‘/; detendents (. //c_’w"y"s) Pubitval offender
Statvs Begond a reasioadle dbub? By Kroducing Suf¥cren? Evidence
that the detendant (Heny) was “convicted e previously oF
any Stoke febpy or federal crine ypon c&z;yes Scoarately Browght
and ansing sut of separate sncidents af different’ mes”aad ’f'@f»’
which Fhe detendant” (Henry) was senfenced 7y separate ferns

of at Leas! one gears irprissnsient.

In Hhis Case, Fhe indictment indicated Hhat Appehlant Henry
had Four (4) prior Felong Conmvichons in Hhe Girewid Courd o Han -
Cock Coonty with Sentences over one year’s Irprisansient bot one
oF Fhese prior convichons had been overtoried By Hhe Suprese
Coort (CK.12); and Fherefare ) his Comviction s Oponged. But

Phis did not change Appellunt (Hemys) Hibitoa/ Statvs becasse
fe st fad Fhiee ofher prior felony Gonvictions, ampovnced i
his indlc $rien . (CR. 13914/

Appellant subriits Hhat Hhe Fecards (Wewly Discovered Evidence
Plen lf&fﬁ}’} Tanscripts JCR. 98] annonced in pellant’s Role
60 (4) /7471/{;7 [CR.=35-73 and 73143 ] C/Edr‘/y /‘EVE&I/S/ that 1o proof

of apy of Hese prior 7 bny convictisns ) annvonced in frs indicf -
rent (Ck 19-20) ) were ntradoced as on exhibid or evey rentioned

/9.



doring his Sentencing Hearing. |
7%' Hareison C. a;yl‘ Jreot Lot Jad e borden, vader Hhe App -
ficate Law) Fo prove Appellant’s habital Ofender statues bepond a
reasanable” dodbt By prodvcring Sutfirient Eudence af Appelant's
Sentencing Hearmg Tt Hhe A/)/z-’//mf Henry vias “C. onvicFed Tiace
pre ww'sz of any Stite ﬁ:’/my o Fderal Erine fM chorges Scp -
arately drowht and arssing ov? of separate incideats aft difterent
bires and Far which /i//f}én/ /%aﬂfy a5 seatenced 1o 7P arat?
forms of at fust sne years /M/wmﬂﬁfﬂf Yonee v State [ 299 So
21 510,507 (P22) (1955, CF, ?J}p. 2003). The best evidence 574
a prisr Cnvickanss a certited (opy of fhe ﬁq’gﬂfn% of Convic?-
00, Ld.at I (F25), which said "(eribed y 15 W shited in
the Kecords. (CK. 9 -N8). HMsievery Hhe State’is 16t briited Fo
Hhat Firm oF Froof of prier convichions. The Mississippy Sup -
reme Court fas ('ff//bm/ el Hat Cerdifed lopies oF Jen-
Packs (Ch, 129-130) s s7ated af Hhis Moty Heaiing By Cireoit
(ourd Tadge Jersy 6{ 7Z°f/‘y) Aeved //nj /}/) ellants Mo sentences
Were wi‘%zv;sﬂn% % enagbll Fhe tial T ﬁw'/f % wsse enbanced
Sentencing vider Section 997901 _Lrazier ¥, Shte y 7 50.2d
905,99 f Vle) (Miss.CH App 2005), but , as stated above The State
Ass. District” Adorney, Moo, Richard T Srith, T Failed Y9 pro-
dvce any sofficrent evidence 7 versty Ajﬁ/f//m? s Jabitval Shits.
Ch-N5-47).
( As MZ)%’ states Yt Fhs Hssissipp Lovrf oF Appeats will 411
an Eﬂﬁm‘fa/ Sentence , under 17114, "ONLY ;| if The Fria) Courts
busis for srpasing Hhe sentence PpEN’s I /é’ Record (Plea b’fm}y
7?&450//})15 ) on Ap/afd/, Wince , 744 5. Zd at H7(P22).In Vince,
7;/;3 ssle /jv;l%n(} Bi/]/mcf ’s A;zf/’faa/ {[/feﬂo’fx‘ j}‘a fus o /oarmm
e appcllate Necord wns a Franscrpt excers?, in which Hhe s -
secuts fﬁ inforred He trial Coord o an /\/t"/ﬁfj )?z;az)f% é’;ﬁ/y V/}/fa:z’.’s

Varisys. prisr CMW&//MS and  Sentences. Id. 4t (F21). The NCIC
Repor? self was not admitted as an exhibif af Pl or rrade gpart

20,



of Hhe Appellate Rewrds. T4 af (£.22). Thereby, findng Hat 7he
Stife futed 18 sostun 175 bwrden of proof of The prior (onvicFins
beyond 1 reasonable duibt, Mhis /ississypi Coor? of Appeals affim-
ed Vince's Convichion ot vacated s Sentence and Aeruanded
for £ 65(?/77[3/75/:0} ks, His COA 1 Ve, gdoff/ Yhe Hisslssippt

Suprere Loor 75 Warsing 11 5ff/§[ v State , 951 Su. 24 2J3, 215
(Hiss. 1985) y which shed

“ugains? Hhe }e/ra/mcy b /'i”wﬁ'/yf/y allw The
State H /wa/m sare chevmentatun of prisr
oFfenses and S the triad Coords o /M/‘fzfﬂ_-
c:fm’/y Fnd the detendan? p( Henry) an Habitm!
Offender. Vince , 7d. ot (£.2)).

 Appellant subits Hhat Hhese ﬂ,b//f//m‘f Fecsrds (CF 96 -NE) of
bis Sentencing Hearing Clearky (Privua facie) Reveals Hhat Hhe State
did net /Mi_aéf? any Cvidence , whether soffeient or imsifficient, 2
perrit Hhe Hurrisen (s (rend Coorts Hinding beyond a regsunuble
okt Hat A chint Jad Been “Comvie fed Foie pffx//m/y ¥ any Shite
ff/my or fz_i’f:é‘a/ (e Lpon charges .,sz%amff/y brocght and m’s;of
0v? of separa Yo incidents at ditfrent Hiaes"and 72% which Appe funt
was Sentenced ﬂ}azw)é Ferms oF at Jeast one year 5 /H/)/‘/S‘ﬁﬁﬂc’ﬂ?{
Mch %99-19-8) (Rev 2000). Short v. Shite, Sipra. De Byssi v. Shate,
453 So. 2d 1630, 1033 (t0ss. 198%), -

Firther , Recsrds in Fhe Yrial Court Wewly Discovered Cvidence)
(Ck 128-131) € /far/y ; Prirna Facie) Reveals Hat Fhe Shite was fre”
wirned zfy te Hial Gor? Jlfg/yf Jerry O erry it an Mshn
%ﬁf/;/; “held sn Decerper 3 2005, Firee (3) months carly , Betire

o/

wt Hewys Septencing Mearing Aeld on March &, E00b , wbere
Judge  TEr ff%d/ﬁ/, Hhat nﬂf Hhe ’%:749 Ass. D/fs/i/}:/ i /9{4/7- °
Smith ) was 75 prove ﬂf/r/‘qj Aabitval OFbnder § fa/as:

2l



THE COURT: “Thits Correct As i ﬂS‘}%f Shite
prodoces a Copy of Fhe pen ipdc‘/\” Tror1 Hhe State Feni-

Fentiary or e’ Convictisns Fhemselves frirt Yhe Records
here in Hhe courthasse, Hhats sufficieot as by as Here

s PV, "(CF.130)

Thereby, Hhe Stite failkdas shown above, 7 advce on Yhe fe-
Cords Hhis Pen Pack Frum Hhe State Penitentiary or any sther suff-
cient evidence fo éfw ve Hewy's Fa brtua] OFbender Stitas, Short v
State ) Vince v Shite ) DeBussi V. State, supray MA “19~/9-0)
Kev, 2000).
¢ Forther ) i# s "Pain Erar” (Frirm /g i) for Hhe #rial Conrt
- Tudge B Fnd A//f/éw/ /{/z,’ﬂfy an Haks Zﬂ/ OFnder withwt any
.syf?’/}/z*ﬂ/ evidence ﬁmsm/&/ by e Jtate . Grubd v Share ) 554
Sa. 2d Wby 79 (Hss. 198) ( The Fhain Erver DicPrine has been con-
stoed #s include anything Yhat “senpusly affects Hhe Fairness, In-
 tegrity or Fible Ae yfd%f;n of Jidhcial Poccedings”.. .. ..");
firfer v State) 79 5. & 250,260 -6/ (2.36)(Mis5. 1999) (40iting
U5 v, Dlands, 507 U.S. 725, 732-35) H3'S.0F 7770 (1993)

The [ississigpi Syprere Cour? defined "Phip Ervor'as errar Hhat
atfects e Substantive Kights (Kight o a legal Sentence in Phis fasc’)
of 4 deferdant (Heary). Grubd v St Sapra, /15555y Fole of v -
ence /i3 () avtharizes This Cour? of A//fa/s 7 adress WPhin Evars’
aFeching Substantln) Rights althogh Hhey were not hraght ¥s Fhe
attentiin of Yhe Courk. According Ts Fhe Mississippi Sipreme (oorth
Hhe re viewing  Coort (C04) r1ay address sssoes as “Phim Ervors] When
the Records are ¢ fear (Frira Facie) Haf the Thial Conrt has srpactel
won a Fondamental State and Federal Constitstioal Kught [ The

ZA;/;H 74 nya/ Sentence in Fhis (ase) of Hhe defondunt (Henry)”
Bervy v Shate ) 728 50. 24 568,571 (Fiss. 1993) (ypoting sanders v,
Shte, 6795 24 663,670 (Mss. 1996). This “Plun Grar” Fude e -
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Flects a /}a//'cy 4 adrimister Hhe /30/1//257%' Jaw Lairly and Jisth
and pmffc% Henry “ When () e Yus fted 74 /o/v)/; Sk his A/A/)m/
and (2) when Ais svbstantia) /i"/fﬁ)é (Fight 75 a Zf]a/ Sentence ) are
affected. MCA “99-19-8] (Kev. 2000)5 MS Arf TI 14,22, 23427
5 19 frendiaents.

 Theretorey this Misussppp Coort of Appeals rus? ckterrine wihe-
ther Hhere wis an Grar Phak was e deviation Frama legal Rk
(M.RE 13(d)ycrty MA “99-17£] (Rev. 2008), whether Hhat
Error was Plin, Llear or Obvisvs ((R. 96Nt and CR. i20-131),
M{z Wﬁﬁ%{f}”ﬁ%ﬁ//gfgﬁ/‘ Wdza ,A/g'/kz’oj’;:/ﬁ/ m s aﬁc/ upen e
ovtcre of Appellant’s Sentencing Aearing  Froceedings. Siripsen
v Sha ;'lf} 75 So.2d WL (1ss. 200 ) 7 4 |
Tn Cocosion o this Grovad J(Tairt, Becavse of the Applicate

Law, under  MCA % 99-19-61 (Rev 2000), Hhis Court of Appeals shoold
shaold vacate Henry's Sentence “insofar as /7 pwy)ﬂ/zé/ o Sentence

bimt as a Hihitoil OFfender "and Rerund Fur the sole porpose of
Resentencing Heary. Vince v. State; Stort v State ; DeBussi v.Stite S
Sirpson V. State j Berry v, State j MCA €97-17-8/ (Rev. 2000); MS
Ak IE 74,22,23,427; 5™and 14 Anendrents.

A.

WHETHER THE MISSI35IPP] DOUBLE TEOPARDY CIAUSE FRECLUDES THE
STATE FROM HAVING A SECOND CHANCE TO ESTABLISH FENRYS HAS-

/TUAL OFFENDER STATUS, WHERE THERE WAS N8 SUFFICIENT EVID-
ENCE OFFEFED T8 SUPPORT SiCH SENTENCE?

The Habidoal OFfender Sentencin /farmg ke e [a}m’fa/ |
Crimes Seatencing Hearing, /s /fjf/%'g a Seporate trul on éhgibilit
for a harsher Sentence, in accordings s Unifirm Rules of [)ma/

and  Coonty Cont Practice (URCCTP) Role 1.03 (3), and Hherefre
Cons Frtutes JEa,adra/q, Looper v. State, 637 S .. 24 508 51314

(Tex. Crim: App. 1982); Pesple v. Buintana; 639 724 913, 919 (talo

Z3.




/?jy j State v Hennings ;100 Wash. 2 379) 670 £.24 256 ) 260 (Wash.
1993); DeBussi v.Stite y 453 So. & 1036, 1033 (Miss. 1989)

The Harrisan Go Circoit Cosrt was required Fp prove Aeqond
0 Reasonadle dovd? at Fhis Sfpm/e Fria) ) /fomy 5 jﬁ///q with
addicisnal }‘2!("}% (Tws (2) Prior /‘Z%My (un V/C//d/ﬁ/ Which fosTi-
Fed the harsher. Sentence sought 75 de smposed, under Mea
99 -/9-4/, Wheat v. State , 426 S0 2d 229, 24 (11155, 1952)
Wilson v_State, 795 0. 2d 957 , 960 f/‘ﬁﬁ: 1921); where Hhe trial

Records are Clear (Frira Facie) Hat the Shite failed 1o f)/‘d/l/(‘(f-
these additismal Facks. (CR, 9-18) Thus; Fhe guestion  For 1his

Mississippi Caor? of Appeaks is) whether dosble’ jegpardy woold
prohibit Resen %fm:/;}g where no sufficient evidence was o/ ¥ered
o 5¢y)parf the Sentence /Conviction c;aml Hurt Fhe madrissable
eviderice or in Hhe instint Case, “No EVIDENCE"?

Hississippi Law requires the discharge or /?e:;'e/:/wx//)j oF
the defendant (Henry) in Llases where fjm* /5 m sofficient evidence
Fo support Fhe Sentence [lonviction gpart Fort he evidence erron-
Lous), aw/#&/ or not ‘adriitted at all AZ/ Hhe trial Court (CK. 9616,
Lanning v. State, 226 .24 747,759 (Hiss. /%? ; Bartsn v ,‘gfgé,
324 55, 2d 353, 354 (Miss.1976); DeBussi v. State ; 453 50.24 1634
1039 (Miss. 1984) ) Yince v, State, 899 S 2d 510,517 (£.22) (Fiss. CF App.
200.39, NITED " These (ases are stated in their entire 1”7” /_fg/m/[m_&
Role 60 (8) Modion.” (CR. 53-59).

Theretre , iF Follows From these Cases that Reversing Appellant's
Fakitua! Sentence under MCA €99-19-41 (fev 2000) hr a trial Coor?
Crror” in vislation of URCCCP Kule Jl 03 (3); where the Jfaff Filed
fo offer or produce a’;f proof = A Fen Fack o Hhe Shte Penileant-
/ary or any evidence From Fhe courthouse Clerks Recsrdsjon He
Records of Appellant’s Pror 7%/0@ LonyicHions (R, 96-11F and (R,
120 ~131) wold reguire Hat the  Hubitul OF fender pardion of
Appellants Sentence”he vacted and Hhis Case Je Rerand Br Reserdop-

cing. /Z’/‘)’%ff/ the essence of of Hhe dbuble Jé’opara’y Frohibition
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75 70 Linit the State to one fair ﬁp/mm‘uﬂn[y 15 0F5er vilat proof
i ool asserible. The dbuble feopirdy clabise,as stited 7 Thhs
V. Flerida, 957 4.5, 30, 40,102 S. (£ 220 (1962)

‘ fe /)/‘Bt/m{s the Stite Frart fa ving /74 Frial
) ffa#fy/&)“ a/)f/ /)c’f ﬁc‘rl/??j /'/5 L’V/b/m(f J%"Mjﬁ
successive atfempts a? Convichn or Sendenc=

/;zgf ﬁfpe’a%eo/ /D/'dSL"CU%o'N'd/ Ja//f'fj would un -

dirly, Birden Hhe detendan? (Wenry) and create
a Kisk of Lomiction or Sen tencing * Hhrovg h

sheer qoverriental (5tate) pe rseverance.

Fortherrure , /)Lffs“ﬁ/d/?)[ fa £llis v State , 520 50,24 445 (1iss. 1965)
and Short v.Sute | 9249 s0.2d 420, 927 (Hiss. 2000} , the Double
Jeopardy Clavse of the Misyissippl_Constidstisn of 1830, e hibis
the /'/Iiéfd(/ﬂc Lisn o any new evidence, on Reriand 14 establish App -
elnt Hewy's Habitval” OFnder Statvs. Jones v, [higpen , 741 .24
£05,804 (57 cir. 1984); Chrk v Maggin, 737 £ 2d 971 (5% 0r. oY),

L3SUE THREE

WHETHER THE TRIAL COURT ERRED IN FAILING Tb CONDUCT AN EVIDEN —
TIARY HEARING BEFORE DENYING APPELLANT 5 RULE 60 (b) MOTION, AS
BEING SiX-MONTHS TIME BARRED, WHERE APPELLANT'S RULE 60 (B)
MOTION CONTAINED ISSUES (TLLEGAL SENTENCE AND INEFFECTIVE
ASSISTANCE OF COUNSEL) OF FACT , MIXED WITH ISSUES OF LAW T

Tz establish & cluirt of ineFechve assistance of covnsely Appell-
ant rust derons trate (1) a defiefeny of his Consels perfarmance,
that is (@) sufhicient Fo constitude prejudice to s defense Strick-
land v, Washipgton ) 166 1.5 662, 637,19 5. f. 2052 (1984); Enrwad
v Florida . 456 4.5, 182, Ty 102 .. 3366 (19€2); Reddy &

5.



Thigpen, 725 .24 703, 706 {57 Cir 1989) T
T deciding vhether ﬁ/ain:://an#% Counse! (M1, Reber? Kpon) Re-
ndered mff”ffagyf assistance doring sentencing , His Lowrt s App -
eals st exarine the totality of civeonstances sorrovnding s
Lase. For (1) Newly Discs vered  Evidence = Plea Hearing [Sentencing
Phase ] Faﬂjrr//‘aféf and (2) Motisn Hearing Transcript Jield Three
(3) Months hetore Appellants Flea Hearing ], where these o (2) Trans-
cripts Records of evidence were discovered renths afier the Filing
of Ap/oe//amzir Post- Convichon RelieF Motion (Appellant by Fhe
exercise of dve diligence yrias Finally allowed #s receive s evidence)
Mm?z{y, these Kecords became Newly Disco vered Eviderce. ((R.9b=
J and CR. 120-131). White v. Shate, 867 50. 24 1627, 1649 (Miss.
2004); Clark v. Blackborn ) 619 F.2d 931,439 (57 Cip. 1986).
ﬁppe//am‘ fices d 3?’/’&:;7 bot Rebuttable presurp ton Hat his
Lonse] (M. Kson) CondocF Fills within a “droad “range of reasonable
professional assis fance." 75 svercome his presurption, Appellant st
Show “Hhat Hhere is a reasonable /‘0&13/%’7@ bhat, but for Lwnsels
snprotessiom! Error ( A ter ﬂpﬂgﬁml fad feen sentenced as an Had -
//ﬁ/ OFfender , Defense Consel Farled Fo Motion Fhe Cosr? #o vacate
Appellants Mabitval OFfender status for sentfencing becavse Fhe State
had Fuiled o produce any sofficient evidence on e Records,
prove Begond a reasonable doud? Hat Apellind was indeed, as
Stated above, an Fabitoal OFfender, vader McA 991951 (Rev.2000)
the resulf of Hhe Sentencing p/‘df.ec’a//'fys would have heen different
“A  FReasonable /)méaz{///ély /s a probabil 7!q suffrient #o underrine
He confidence of the svteome” The Records sent w Fa this Court
of Agpeak Hors the Frial Coord (CR 9= 173) db no# contain 0 Corkr-
Fied Pen Pack From the State Penifentiary or any certitied docy-
Heats Frore the Hartison (o Courthouse Vo JovE Jeyo/m/ a Jeason -

able dosht that Appellont was a Fuice prior convicted Felon,
Mereﬁy ) Hhis antound Sutbeient Evidence was a reasspalle rodal -

;/«}? fo vaderrine the confidence of Hhe sutcome oF A/)/M/am[‘%‘
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Seatencing Hearing. Stricklind v WAsﬁ/ann% y Supra; Anderson v
Tohnson, 338 F 34 362, 391-92 (5% Cir. 2003).

The purpose of Hhe Sixth Arendrent goaranfee of Counsel ss

to ensure that a defendant ){/%Wq 1) has Fthe assistance necessary o
Justify relance on Hhe suteorte of e frial Court Froceeding (Sen-
 fencing Phase In this lase). Accordly, deficiencies in Lovnsels per-
hrrance st be Pejudieial Fo Fhe detense in Order Fo Conshitvte
netfechive assistance of Covnsel ) Under He Consthtvbion. S /f/_'cf -
hind ; 966 45, at bI2. The Newly Discovered Bvidence - Plea Hear-
ng Transcripts (CR. 9b-112), Ke veals Fhat at Ap cllants Sen Fencing
Proceedings the Shate fud 2ly” recommended to the Trinl lour?

as lows:

THE COURT : Al f@ﬁf, State J what db You Acwe #s
say fo Mr Henry 7

MR, SMITH : Yowf Honer Mﬁ State woué/ recorrend
Fen years b serve withpot Hhe Aﬂpf of /)af‘off,

THE COURT : With What 7

R SmiTH 2 Ten years fa Jerve w/’%uf 7%:' /choe
or /)oss;ﬁ//;'rfy of )Mm/e,

THE COURT: He is a labitval oFfender?
MR SMITH © Ves, Your Honor. (CR.115)
Then Hhe State rested its case without /ama/ac/}y any s Fictent

evidence s prove Appellants Kabitval OHfender Status'in sentenci
at Hat pant, ﬂer?/}q ) at Hhat point defonse fﬁb’::se/ /{f/: fvon, i

shoold Fave Motion 15 Hhe Trinl Court 1 vacate A/)ﬂa’//&ﬂ?iff
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 Habitval 0fFender /aa//(k:n of Fis Sentence: which would fave legally and
Phinky chunge Hhe outcore of the proceeding. StricMand, supra; lnited
States . szm ) 966 U5 692,659 N. 25, 9 5.CF 2039 (1924); Andersmn
V_Johnson ,supra. Becavse the Stite had Ered, uader MEAE99-19-3)
(ev. 2000), by mo? spreading on the Records the Sufficient Evidence
(A Pen Juck From fhe State Fenitentisry or tHhe (ertihied Records
of Convictions at e [}szmly Coarthovse ), derwons tracting Hat App-
ellint had indeed been previovsly Convie ted of fwo or rive Prisr
Felony Lonvictions. (LR J5-N1T). lZ‘nz‘f v State , Short v. State, DeBussi
v. State, supra. |
Appellant states fhat Fhese Records are Clear (Privu facie), he
did pit Jeceive meanimgful assistance in reeting He firces of Hhe Shite,
where defense Counsels Failure j after sentencing ,did nat Constitute
Due Process o Law and Equl Protection sf Lavs. Shrickhnd, supra;
Gudeon v, Wainwright ;372 U1.5. 335 (1963) ; Téhnson v. Zerdst, 364
Us. B4 (1938); Lowel] v Alabara, 287 1.5, 45 (1932). |
The Records on Fhis Appeal will alss refiect Hat Fhis defense
Counse/ (Mr. Koon), is The same Counsel that Bled a Motion T With-
draw as Counsel of Records (CR. 136-137); where Fhe Harrison Co.
Circait Coart held an é’fm};_q on Decerber 3, 2005 (ck /20 ~134), and
decided Aq jssuing an Order Jo Sustiin Defense Caunsels Motion
(Ck.139). Firkher,at this /etion Hearing ,as shown in Fhe Records
A /m//zi'mZ wias Tirced 59‘ e Cirauit Coort Tidge Jerry O, Terry, 74
/ée,g My Koany as his Counsel of Records jaffer the Cour? had
sustained M, foon's Moton T Withdraw. Gidesn v Wainwright, suprd.
( Appelint was entitled Fs Ae ﬁ;ﬂs/ec/ Aq an ﬂ)%mcy '/ whether re-
sined o0 appointed, who plys e rale necessary o ensure Hhat
he jﬁ'a/ or ka/mcf/y ﬁ'ﬂé‘fc‘[/fhjf dre fair); 576 and 19" Arend-
rents.
NOTED: This issie ahout Defense Counsel’ Regoest fo Withdraw Js pre-

sented in Ajo/oe//am% Role 60 (B) Motion m % fn%;rffy,(m_ 73~
722 ond (R.73-143).
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Theretore, in Sum dssessing Fhe Fotality of P circumstances sur-
rounding Fhis Lase , defense (ounse! y M. A’ajfff Keony perforrance at
App ellants Sen )lffifl??f Hearing from is inception, Counsel s failare #o
Flotion Hhe Fria) Coart Fo vacate Appellints Haditval O Fiender Par-
Fion of Ks Sentene was phinly erroncous inder Fhe Applicate Law
( URCCP 1103 (3) ) at Fhe Fime and after He Sentence was given Ay Fhe
Court In other words ; Mr Koon's perfarmance at sen %fﬂahy /)/zac‘m/ -
ings Fell Bolow The range of Compentence deranded of attorney’s in
cririnal (ases by Hhe Sixth Ariendment, and anonts Hherefore, Fo
deFicient Performance! Stricklund supraj Hill v Lockhart, 979 .5 52
59,00 5.CL 366 (1985) ; Craker . e lotter) 305 £ 21 538, 542 (57
Cir. 1986); Andecson v. Jphnson , supsa. ﬁfgnaﬁs V. State 521 Sp.2d
%, )%’ (HMiss. 1968) j Leatherwond v.State; 539 So. 24 1578 ,1387 (Miss
1989).
Tn Conclvsion of Hhis Tssae / Groundy i, His Court of Appeals was
o Lonstroed A/)/af//an#fs Henry  Fro 5e° /f/aﬁm/ Jiberally, it js clear From
Fhe Appedl Fecords, Appelant contends #hat 7he 7acts vnderlying Ms
clair were never dchumzf/t/ develiped in Fhe Tial Coort. Where Fhe
Trinl Court used a Six-rsaths Tirme Bar, under MRCP Bule b4 (4), %
Deny /4/]/06//&/2)[ Frort adequate dﬁjw% ping s Llins y in Hha 4 A/)/)f//myﬁ
fud /A/"cﬁm%/ i Findamentsl ( bﬂsz’//wém‘/ (lairt (Zrypraper fm/fmﬂ
which such clair, under Ap Jicate Law 215 et 5@?0[ fo ay Tre Bar.
The /™ (ic addressed 71/6 requirerients a Federa) Haibeas or PC HMotion
Considered  Pettisner (Henry) st satisfy in order o obfan an
Evidentiary Hearing  bised upsn The AFH circomstance of Townsend -
a clirt hat puterial Facks were m# adequa 711?/6/ aém/a,ae[} at a
State Court Hearing (ﬂp/)e//anﬂ Rale b0 (8) Mition ~ (k. 3392 and
CK. 73-143) in Thopas v, Zant ; 697 F- 24 977 (11" Cir. 133). In
Thorus , #he /1™ Gir feld:

“Hhat an endentiary Aearing #s required iF Hhe pet-
it ner (Henry) shows (1) that & fact /:)L’n[am/'/y
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to his Feoeral (or 574 fe: MCAT7-18-81 (Kev. 2000)
and URCCP Role 1103 (3)) Lansttstional Chirt

was a7 ade vately deve loped at He State Cour?
Hearing and ot fact (7he Trial Cour? not de}vj
Appellants Plea Hearing Transcript in defersming
Hhe Clhirts in Appellants 7CHotion) was crocial ¥
a fair, rauﬂc/e/ Q/EVE/d/)Mf‘ml of Hhe muterial Yacts”
(: Nz Ilfﬂg Townsend ) and () 7‘/7471 failure to deve-
fop that aterial fact at the State 7/‘:?6‘4’6//)?5 (7c
~Mstn and Rule 60 (B) 1671857) s not attribut-
able fs Petifioners (. Aenry's) metcusable neg fec?
or delilerate bypass.”

Thomas , 697 F 2d at 98b. Crarer v Skinner, 931 F 24 1626 (5701 199));
Mcfadden v. State, 592 So.2d 871, 874 (11155, 1989). This Cour? of App -
eals showtd reriand For an € V/&/emlfdfy Hearing concerning Fhe Fatahty
of these circumsiances. M@LVI Wainwright, 709 F. 24 1412 (W™ (i 1953);
Guice v. Firtenberry , 661 F.24 496, 500 (5% 1981): LMurshall v. State,
680 S5. 2d T7 (Miss. 1996 )( Petitions which reel- basic requrerents is
satficient s Mandate "an £ wz/fnﬁbr;/ //fm‘/y).

LSSHE FDUR
WHETHER , WHEN R PR SE APPELLANT OFFERS SuBSTANTIAL PROGF OF HIS CLAIM
THAT HE IS LEGALLY TNNOCENCE OF BEING SENTENCE AS AN HABJTUAL DFFENDER,
AND IF HE 1S DEPRIVED OF AN OPPORTUNITY T8 BE REARD ON THE MERITS) WoULD
THIS ACTION RUN AFDUL OF THE DUE FPROCESS AND EBUAL PROTECTION [LAUSE
OF THE U.5. CONSTITUTIONy AND WOULD THIS ACTION RESILT IN A FUNDA =
MENTAL MISCARRIAGE OF TUSTICE ¢

The Fitth Circoit Court of /}ppea/.s recognizes Hhat Hhe Merits sf
the lase inevitably come into Fhe picture when a Fale b0 (8) Mation
is considered. In exercising its discredion vader Rule 60 (4),He Fraf
Cour? wis required s deferrine whether e pas #y (Henry) Jeﬁf;‘/g/

J0.



RelieF had o Potenti //y Meritornus Clain or defense /AN Parcel of
Land with Bl Appand Trip., 928 F 24 at 5 (17 Cr. 1991); Clark v.
Blackharn ; 617 £ 24 431, 934 (5" Cir, 19)

The dbterrination ride by Hhe trial Cowrt in Appelnt's Origind
PL~Motun (CK.)-1¢ ) was rade an insufficient ! /}vcamp/[g%f and in-
adegua fe Kecords (No Plea Hearing Transcripts and no Motion Hearing
Transcripts); where Appellant vins Yorced o ke hus Original PL-
Mitisn (CK. JI-1F) be /ﬂ/nf his one (i) gear deadline under Fhe AEDMA
and his Hhiee (3) years deadline under Hhe PL-Act White v State,
6T 50.2d 1097, 1049 (Miss. 2004). The Circwit Lour? Clerk wonkd pot
assist Appellant in sbiaining Hhese Transerjpts nor wavld Mr, Koon,
Appellant’s Trial Counse/ assis? hirty as was shown o Fhe athched

xhibits (K. 73-1493) in Apellants Rule 60 () Motion. (lark v, Black-
Lurn ysupra. T# was Appellant's o’m‘y 7o justify Jis arqurients of
Error” [ Zripraperly ) Illegally Sentence) in Yhe Rile 60 (4) Motion
with a proper A erord ( Flea 4’&/’[@ 7f'zfrzsm}:f5) y WAICH 511/&/ dgmmfs
did pof include just riere assertins in ks dved,or Hhe Frial Coor?
wiuld have been considered [bm"cj ypon 4 Disritssal or Dental. Arier-
ican_Fire Pstection, Tnc. . Lewls, 653 So.2d 1347, 1390 (Fiss. 1995)
The Muterial Facts alleged #o exit by A/D/)f//ﬂﬂ)z within the Mstion
rust be proved and pliced efire Hhe drial Gurt By a Record Cerky-
Fed as Reguired by "Law; otherwise, the Coorts Cannet Know o Hen,
existince. é s v Stade; 921 So.20" 476,998 (Miss. 192).
 The targel of A /)e//d/»lif Rule 60 (8) Mition was Filed Hat App -
clbnt could he releived Fram the operation of Fhe Order (CX.29-30)
Denging Appettnts Original Modim Fir Evidentiary Hedring of (son-
sels I?)e#?czé‘mws at fcim%/?.c/ng (7C ~Ma7%ﬂ) ) where Hhis Rule 60
(é) Motion c‘.améin CYﬁdf/;/ (/}'fha Facle ) Materia) ./"zicizj and M"wéj Dis-
covered | {wz/g‘nf:e s {The fina reception of /4/)/93//4177‘..%' Plea Hearing
Iranscripts (CR. 96=18)and The Hearing tvtion Tran scrip#s (K. 120 13))
[ Both, A/ew/g Discovered Evidence]) Showing 7hat Appellants Sendence
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as an Habita] Offender voder the Applicable Lave (URCCCF /.05 (3))
was indeed improperly Jillegally sripased by Fhe Frin/ (ourt These App-
eal Fecords (K. 4-173) reveals fﬁ# al /Lyf//dml’s 58/;7%;75;'?5 /ﬁ’far//'/y
(CAR. 11512 ~Newly Discovered Eviderce), 7io proot of any o Appellants
alleged Hhree (3) indicted (CR. 19-20) Trisr Felony Convie Fions ‘were
in ?zM/cBa/, us Chibyts or even rentioned at Hhis Sendencing Hearing
(CR. /15-114). Short v._State ; Vince v Stafe, supra. This Fule 60
(h) Motin ‘was First Filed in Hhe Trial LourFHs give Hhat Gur? Hhe
First o af%um’:lq b rke voritten findings any! (i lusions of Law
in the deterpuination of His Mewly Discovered Goidence.
/%0@//(10} stated in the Kule 60 (4) Motion Fhat e was Legally

fuctvally Znnocence of He Habitua] OFender Sentence ) dnder M
“79-19-d/ (fev. 2000 and ander  URCCCP Role 103 (3)) /ﬂ/mﬁm/ Lpon
hirt by the Trial Court "In Order 15 be Leqally factval Thnocence
of a Non-Canitl Septence, Appellant riust show That but for Zhe
Fondarenta) Constitational [fmz_‘ ( The State failkd '/ feFised 79
Conclusi w/y and properly prodice any evidence whatsoever at the
Sentencing " Hearing 1o prove zfcymo/ a reasonable dbubt Hhat A W~
ellant was ) /'J?J%L"g ) A" Twice [mv/z/;z/ Irisr fé’/on) y he woild not
have deen legally € ligiabte for the Sentence fe received” SHith v.
(ollins, 977 F.2d 951,959 (5% 1992).

ﬂm"éq ) Hhese ﬂppfa/ Fecords Clearly (Friva Facie) shows That
e State was indeed Forewarned by 7he Circwit Cour? Tidge, what
evidence st be pfadmfa’ b f/w ve' hegond a reasonable dbubt Hat
A,D/DB/IJMJL Wis d Habitua) 0 Fender, ([ £ 129 -/3’0). “Under circumstan -
ces such as this ) the principles of Fracedural "Bars, Comity and
/,_'i/m///q Phat inforsn e concept “Cause" and " Prepadice” syt M
7o the' Jrpera five of Correcting a Fandsrental dnjust Sentence
(Incarceration), ’&um‘xﬁf Cngle V. Tsanc, 954 U5 at 135,102 5,07

fs

af 575, A faflire of Hhis CourF of Mypeals Fs consider The Merits in

Fhis Case will resutt in a Fandarentol Miscarsiage of Jostie decayse
these Appeal Records Clearly (Prira Facie) reveals Hhat Anpellant i
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degnll y. F/;’/C’fuﬁ// V [nyocence oF being SenZence, Hs an
/,//9!9, Tiual ofFlendet. wrtde 2cp *97- 19-3/ (Res 4000 )
§ﬁ£¢)!’e/2 Vb Tl ) SBS5 1.5.333 5 339 -4, 10 5.CT RS/ 4.
2519-90 (1994 ), SmiTh ¥ Collins, whiTe v simre.suprp:
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IN THE COURT OF APPEALS OF THE STATE OF MIS5155iPPI

ToSEPH  HENRY APPELLANT

Vs. CASE NO. 2007-L5-01435-C0A
~Cp-

STATE OF MISSISSIPP APELLEE (5)

EXCERPTS




CIRCUIT COURT OF MISSISSIPPI f)(ﬁ/z{/f/-AZ

MAILING ADDRESS:

P.O, BOX 763
BILOXI, MISSISSIPP! 39533
CHERYL E. SABLICH, C5R SECOND CIRCUIT COURT DISTRICT CFFICE PHONE: 228-865-4 184
QFFICEAL COURT REPORTER HANCOCK, HARRISON AND STONE COUNTIES FAX: {228) 865-4376

February 26, 2007

Mr. Joseph Henry #07912
KNRCF B-Zone Bed #48
300 Industrial Park Road

Dekalb, Mississippt 39328

Dear Mr. Henry:

[ am in receipt of your letter dated 2-1-07 and a copy of a letter dated
2-19-07. I have record of a hearing that was held on December 5, 2005 on a
Motion to Withdraw. I have no record cf a hearing on January 11, 2006 in
front of Judge Terry. An estimate for transcribing the hearing on December
5, 2005 1s $55.00. Upon receipt of a money order in that amount, T will
place it in line for transcription. Please send a copy of this letter along with
the money order made payable to Cheryl E. Sablich to the above address.

Sincerely,

[ Spbled

E. Sablich, CSR
Official Court Reporter

CES



CIRCUIT COURT OF MISSISSIPP fXA/gl'/* BZ

MAILING ADDRESS:
P.0. BOX 763

BILOX1, MISSISSIPPL 38533
CHERYL E. SABLICH, CSR SECOND CIRCUIT COURT DISTRICT OFFICE PHONE: 228-865-4 184
OFFICIAL CbURT REPORTER HANCOCK, HARRISON AND STONE COUNTIES FAX: (228)865-4376

April 13, 2007

Mr. Joseph Henry #07912
KNRCF B-Zone Bed #48
300 Industrial Park Road
Dekalb, Mississippt 39328

Re: Transcript
Dear Mr. Henry:

[ am in receipt of your letter dated April 4, 2007 and your letter and
check dated March 15, 2007, Official Court Reporters are afforded 60 days
to complete transcripts which would calculate my time out to around May
15, 2007. I have other transcripts in front of this one. If this does not meet
your time limit, I’ll be happy to return the check to yvou. Please advise me of
your decision.

Sincerely,

/‘ s 3 L.
(¥ LUKC SR 7) = dceld

CheryVE. Sablich, CSR
Official Court Reporter

CES



Mississippi Department of Public Safety

— Ehifit-CZ

Personal History Information Sheet

Additional Cases:

Case Number: B8-366-1-2002

1. Name: JOSEPH HENRY

2. Alias{es}:

3. Address: = 393 CHURCH AVENUE City: PASS CHRISTIAN County: HARRISON
State: MISSISSIPPI Zip: 39571 '
Prior Addresses:

4. Telephone: (228) 452-4943 SEN: 427-25-4008

5. Spouse:

Spouse Address: City: County:
Spouse State: MISSISSIPPI Zip:
Spouse Phone:

6. POB: BAY ST LOUIS MS

7. Dhoe: 9/11/1960 DLN: 427254098 FBI; SID:

8. Race: Black - Sex: Male Eves: Brown Age Status: Aduit

9, Height: 67 Weight: 160 Hair: Black

10. Glasses: Unknown

11. Caution:

12, Qcecupation: MECHANIC

13. Employer Name: SELF-EMPLOYED
Address: City: County:

State: MISSISSIPPI Zip: '
Telephone: Years Employed:

14. Years Education:

18, OLN:

16. SIMT's: TATTOO, LEFT ARM Description: “UH"

17. Gang Member: Unknown Affiliation: )

18. Terrorist Member: Linknown Affiliation:

19, County: HARRISON District: Guifport Arresting Officer: - DEDEA:UX, RICKY

20. Charge(s): Felony Crime: MRACK COCAINE

l Assoc #;
21, Date of Arrest: 11/15/2002
22, Assoc./Remarks: OFF: 08/30/2002
02-007657 PC .
COPY
JOSEPH HENRY Friday, November 15, 2002

000012  8/26%2003



CHICTET B e

Supreme Court of Mississippi
Court of Appeals of the State of Mississippi

Office of the Clerk
Betty W. Sephton (Street Address)
Post Office Box 249 450 High Street
Jackson, Mississippi 39205-0249 Jackson, Mississippi 39201-1082
Telephone: (601) 359-3694
Facsimile: (601) 359-2407 e-mail:sctclerk@imssc.state. ms.us

December 5, 2007

To: COUNSEL OF RECORD

NO.2007-CP-01435-COA -Joseph Henry v. State of Mississippi

This case has been docketed and assigned the above case number. Please use the above case number on
all documents. '

NOTICE OF BRIEFING SCHEDULE: Pursuant to MRAP 31, this is your notice that the record in the
above styled and numbered appeal has been filed. Appellant's brief and record excerpts are due within
forty (40) days of the date of this letter. Appellee's brief is due within thirty(30) days after service of

the brief of the appellant. The appellant's reply brief is due within fourteen(14) days after service of
the brief of the appellee.

DISMISSAL OF APPEAL: MRAP 2 allows the clerk to dismiss appeals, after notice, if deficiencies

are not corrected. If the clerk has issued a deficiency notice pursuant to MRAP 2, motions for additional
time will not be entertained.

APPEARANCE FORM: If an appearance form has not been filed, one must be submitted to this office

within thirty(30) days of the date of this letter. (Pro Se individuals are not required to submit an
appearance form.}

MRAP ON INTERNET: The Mississippi Rules of Appellate Procedure are on the court web éite:
http://www.mssc.state.ms.us.

Bty L. Syl

CLERK

/ddr



