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IN THE COURT OF AFPERLS OF THE STHTE OF JNISSISSTAOr
NO. 2007-CP-01675- con

Jim my Dalg ﬂ’?ﬁ)«bnﬂ ﬂﬁaf{‘/ﬂﬂf‘
us.
State of Mississipp. Appelice

CERTLFICATE OF INTERESTED PFRSONS

The unacrsigned pee 3¢ Appeilant coxtifies That e Filewing listed pecsens havs An
interest in the outcome of Hhis CASE. These représenfations A mAde in ovder that
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F.o. Drawer 3L %
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Honerable Tim Heed
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STATEMENT OF CASE

Duriuj the Nsuvembiv Tegm 2008, +he Grancl Jury of Desoto C‘aum"-y, His5issigpi,
vehuvnee g Mmuiti-Count inclictment ChAYging Timmy Dale Mayhan coith Four (1)
Counds of Fondling of & Child putsuant to Mississippi Cocle Ann. Section 97-5- 23
(1972, being Cause NO. CR- 2005 106({-C- (D).

ﬁppe//anf, Timmy Dale Hayhan AppeAreel before the iHonorabic Rebset P Chambex-
inim, Bireuit Coudk Tudge oF the Sevenfiguth Jadicial District, being repvesented
by th: Houcvable Tames . Franks, Atfecney-pt-taw ANd enteredd A plea to lount

Fowvr of +he Multi- fount jndictment unider +Hhe Auspices of Novth (AvelinA V.

Blfoed, Hoo wuis, 25, 37-35 (1970,

The trial judge acceptect the Alferd Plea aned pdjadicated Timmy Dale May han
9“314'/ of Count Feuv ef +he indictment, ancd puesunmt Ho the plea Agreement be-
twee the presecution and defense, did weile Pﬁ_':s,z?u} Cocnts ONe, Two and threg
of the iNdictmedt.

On My 30%h 3006, Timmy Dale Mayhan Appeaved in dhe Civeuit Coavt of Desofo
(‘auu{y,mfssissipp} Eov szdfmcm5, At +hat Fime the Couxt did Sentencs Timmy
Dale Maghan to aTexm of Fifteen years, TeN years ieavcication with Five years
post-CelfASE Supevvision.

On December 215t goote, Appetiant Timm y Dale m,q/hmv Fole his Hetien
Fov Post-Canwictien Relief infe +he Crvcuit Coaxt of Desote County, /71ississippi.
On the 29 day oF August, 2007 that Couct did dm/ the Post- Gaviction Mo-

tion. This Appeal Stems Fov that Gowt's deninl of 4hat modtron.



SUMIMARY OF THE ARGuUmENT

i. TNEFFECTINE ASSISIANCE OF fpupisst, DURTNG PRE-TRIAL

Attoeniey Thmes D Franks, (hereinatee knawd As Hial counsel)) was privately re-
thined by Appellant Timmy Dake fMlayhan, Cheeeinafter Knewr As Mayhand, +e
repeasedt him At rinl on +he chavges jn Cause NO, CR2005-706i-C(0), But priov
te tvinl; drial Counsret dicd become lackadajsical in his Jdesire to defend MA}/-
hAaN /N Fhe up-ceminig trial And did becoms hesiije Fowavd MA)//'}AN..

Oat +he dA)f befove the Hrial was ‘o begin, Miayhan had met with trinl tounse/
{& cdliscuss the case 'Dm‘jntg this discussien, it did beCome APPACENT that freal
tounsel had made ne pecparaticn for +hg p-Coming Trial, 7rial Counses
was Adamant that Mayhan showicl fa\"ego A AriAl by gury ANd ENtEC 4 pleA.
mﬁﬂmu aid state fe frial Counsel that he dida't want @ €ater p pleA, bud
vather that he wAnted to haue an oppoﬁwa}‘ff fo prove his wwoCincre Tral
Coun 36l would Net hear of ity and did state That Meayhan's ¢AsE could et
be wion.

At this +ime, m:‘\)/f)ﬂﬂ did ask frinl coumnsel [F he weuld hela Lim iF
he did decide to go to wial? Trial counsel would not answer Hhis 5;,;&5“*}0«,
And dic only glave At /nﬂyhﬂﬂ- When MAyhAaxt insisted on going To trial,
trial counscl did stat that Mayhas would lose and the be sentenced 4o
prison for the vest oF his life. T4 was At this Fime that Mﬁ}r‘hﬂd did EAsE

the discussions with trial coussel.



The wext day, the JAy that MAayhAn's cpss was scheduled For trial,
he Again Fried to get Some Assurance €Ecom his Atfornsy That he weld
help him i€ he wept +o $rial? But AGAIN, trial counssi would not 91'05‘
Mayhad An Ausicee aNd did emajnt silents Mayhant Fesling theve was we
other Altevnative, did Agree Fo twiter A plea.

Tt is eleAr that drial Counsel wAs Kot Acting AS Counisel A4S guarAaditced
'b),' Article 3, section 26 of he /)Oz'_ﬁ:ls:;'ﬁo} Lonistitudion, AN Yhe Sixth
Amsndment oF Jhe United states Coustitution. TriAl counsel; being retAiNed
by Mayhan to defead him agminst the thAavges brought Against him;sheule!
have putfocth an effort +hat would hpve put 1he prosscution to its burdsw
of proof concerning Yhese chavges. Buf it would Appsax, that becauss
of the nalure of e chawes, MAghad's frial Counsel hadd Pimserlf ofied
Adjudicate his clienit 9#‘1"111'}/} and dic TEfuss o TEPCESsMt Fis Cliswt AT
trial.

Tt is clear from Yhe plea colloguy, that Mayhan Felt fhat he had No
choice but to catev A plea. When the frinl cowt gxpinined fo Mayhan the

definition of Noxth Cavoling v. Alfexd, 400 Lis. 25 (197¢), AN did ASK MAyhant

iF this was what he would liks 1o do; m.e)zhfw respond sel “No Altevmative
(Tv. ).

Whed the trial cowd tvied to explain to Maghad thot he did have an
alteenative, m;zé/hm/ls‘ HiAl eounsel did butt in, ANA the Loflnviis €xchange

did {nke place;



By Me. Franks: “Deo you Feel LiKE you con't have A good Alfernative +o
pleading pursusnt o Nocth Cavelina vs. Alfocd T

By the Defendani: VT didn't--"

BY the Courtl " VYou'ue get to speak up,”

By Mr. Franks; ¥ Did you SAy ya‘s? “

By ¥he Oefendant: ' Yeah. You told me--yes.”

Bf M. Franks: “Ts the feason that you're pleading to +his under
Alford bEcaust you Feci like Hhis js in yous best jwtevest given
the optiens +hat you've 901‘?”

By Vhe Defenclant: “Lhat you statecl fo me is what I-- the
deciston T Come up with, y‘s‘Ah,“

B,' Mr. Franks: “And you feel like it is your best intecest?

By +he Defenciant. ¥ Froon what you've told me.'”

By Mr. Franks: Y From what T'ug told yos Erom ¢ i FovmAatiod
Tue gived you About ichat the wvidence is, you feei like dhis
50N youx best intevest?

By the Defencant; “Yes, Siv!’

By Me, Fraaks: “This is what you wAnT o do? "

By +he Defendant. *'Right!

(Tv. 7,8) (emphasis suppiied)

Tt is ¢lear From Hhis exchange +hat +rinl Counsel/ had Necessarily brocs -

beaten Mayhan iNto Accepting this pléa And, in doing Se, did deny Slayhans

5,
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A, NAYHANS PLEA WAS NOT GIVEN Vo,lunNTARILY AND INTE/TGENTLY

iYInyhANfs' tvial counsel did misvepresent the leaght of the sentence that
he weuld recgive if he cheoss fo go to hrial And Feanel 94::'/17- /His frin/
dounsecl lead him to belicve ¥hat he would be ssiytenced +o 1iFe /n pri-
son Jf Found Guilly i A juxy tYial. This miscepreseatation did cause him
to entev AN jidvoluatrvy plea.

Trial counsel also lend Mayhan to belizve that, if he would eafer A

pled pursuant fo NoTth Carvlinag y. Alfevd 4o WS, 25 (1970), ¥hat he would
probabl)/ be given probAtion ANc A Fiue, This (onclusicn plopg wivh frial
Counsel's precliction of a 1ife sentence if he wrn t +o Frinl, cAused /nn)zh,w
AgaiNst his bettey Judgment, to enfer his plea instead of going te 1trial,

Pucsauant +o Rule B.04(AX3) of the Uniferm Rules of Circuit AN L’aum‘;
Couct Fractice, states that *[al piea of guilly js not veluutrry if induced by
feax, vielencs, deceptiony o imprepes inducem ents.” (emphasis supplied). Tu the
case sub judice, it cannot be sald that MAyhANs pIEA was voludtavily
given, AS, it was Yhe product of Feav, deception, and impropev iNducemeants
f’}/ his trial counssl, s¢ that /’)’)n/hmv WAS Mot /u/{y AWAYE o F Fhe im/o/.«‘c -
tiens o F his plea, wov of Hhe frue conseguences of a #rial by A jury.

Alse tripl Counsel did conch MA)/}).HA( te Not TPEAK oF Awy pomises of
ifoa'm_}f to Hhe trinl cowxt. But cather Yrial counsel +o /nﬁ/yhﬂﬂ to stpte
to the couxt Yhat No promises had been made, ¥hat)s, other +han what

had already betn Ageeed upen -



/)’Myhﬁu did Not feel +his Advice [9)/ Wial Gounsel! wAS Mot N Ais
best interest, did concede Vo +rial pounsel s Couniseling on +his, As hg
had had po other a/f,q/fﬂgj with the cviminal justice system Anicd hact
to ve ly en his 1rial tounsel's Advice.

Because of Hhese Misccpesentations of frial counsel sn the tewder-
ing of ﬂ?ﬂ)/bﬂﬂ's PIsA, it Canot be sAid that he did snter his plea
voluntnv | y Anlel iN'/‘f‘//{gm'ﬁ)/. Trial cocnwsel’s Aeficient /Evf%rmmv'ff
ANd the resc;/{;/«j prej‘uc.tf'ce hAsS cAUSEA m,«;//m,u to be deniset hi s

Due Process rights in dhe plea process.

3. TRIAL COURT DID ABuse Tis5 DESCRETION BY ENTERTING A PLEA
OF GUILTY TN _MAYHAN'S CASE

The 4rial court should ~Not have Acceptec m,q)/hﬁ/./is pleAa puvsuant fo

Novcth Cavolinn v, Alfeed | 4oo U5, 25(1970), The Hrial cowvt did Abuse its

disceetion IN m%ev.wy A PlEA of gu:‘H/, As it wAs AppAreRt +hat }'Ylnyfma
did Nt want to cater this plea.

Also puvsanut vo Alfovd, supia, +he 41iAl cowct Failed fo make the pre=
'rzcziuis.'-'f‘?.’ factual basis fov the pléa. The recovd does ot veflect #hat Hhe
teial tourt have MA)/hRN to give guen A Similitude of A Factual bAasis fer
the pieAa.

MAyh.w did state that he did want 4o go te {rial AN prove Wis inmocsnce
(Tr.4). Also, during the plea heaving itself Nayhan wAs reluctant fo sater
theplea. (Te.11). Se that, the drial cowt ju its discretion should have refused



te Accept +he plea, AN took Hhe case fe trial. But tme frial Louwrt did
ignere the obvious, and did éater # plea of gui/:/‘y withewt g Factual
basis 1o do so.

I1 wAs An Abuse oF disevetiont oA Yhe pﬁr* of the frial touvt when

Hiat douvt did cuter A plea of 94{[/:‘7 UNAEr Yhe AUSpPicEs OF_Nords
Lavelina v, Alferd, 400 W,5. 2501970). Mayhan Assects Hat because oFf FHIS Abusy

oF disceeticn on the PACY of the rial fouvt, that his PIEA should be va-
cated And that he be Allweed te vetuvw back Yo +he positiow he coas

in before he did eater his plea,

H, CIRCULT COURT OF DESOTO COuNTY ABUSED T75 DISCRETION TN THE
summaRry DISIIISSAL OF [MAYHANS POST- CONVICTION MOTION

m.thﬁ.u assexts that the Post-toaviction Couxt abused its disevetion in Yhe
summary dismissal of his post-convictien motion wivheut Ad gwiclentin ry
heaving putsuant to m;'ss':‘s.siﬁoi Code Ann. Stctica 95-39-1% (Rev.2000), This was
so, €UeN if m.th.q,u's post-Conviction A?#arnw)f’ Failed to include the proposed
AFFidavits of the people wino wece witling o testify to MA)/}?AN:{ trial
ounsel's nefFectios ASSIsTANCE .

MA)/hnN had included in his post-conviclion motion +he vames of +he peple
whe would have testified fo the facts Suxrounding frial Counsels miste pre-
sentation of +he SeNtence MA/AAM would receivE JF he Choose To go fo trial.
Also these people would have beent willing o +z‘5+i£}- fo the bact that frial

counsg| feold Mayhan he would ontly receive probotica aned 4 Fine if he woald



entec the se-Callea Alfovd Plea.

Mayhan had swovn to And NotAvized affidauvits from these witnesses,
but fov reassns UnbeKnowing to MAayhan the post-convieflren Aﬂoswf/ bniled
to submit these Affidavits along with Yhe POS‘I"‘C’CJML’J'L'vlr'oN mation.

But vegavdiess of +he pest-comvietion Atforaey’s Failuve to submit +he
supporting AfFicdauits, the post-touviction Cowurt sheuld have heid AN gui -
de/vh‘ﬁry hf‘ﬁrfﬂy onl MA)mm's post-doaviction motion. As FHe purpass oF AN
£u:'dm+i/tr}/ hfﬁﬁﬂ{? on 7 petition fov pest-conwicticd velie€ is fox the Court
to recieve tvidence IN oxder to mAle Findinigs of Fact, Wivh the namses
of the Pcc-ple that weve u)il/mj to fZ‘sf.‘F)‘, f-g the A//E‘gﬂfz‘a/u COMFAN Ect
iN MAyhan's post-conviction metion, it was an pbuse of discre tion
For +hat court to Fail 4o held Ant E‘Ur'd?m‘/‘ﬂvy hfﬂr}n’y.

m.th,w LWIAS ENbiHed To AN in-Couvt appar{-um‘ﬁ; fo proue his ¢&lAaims,
As the claims wevs pmcedurﬁﬂ;f Alivs, and he dicl make A Subsiantal
o‘howmj oF A denial of A StAte and federal cight. As +hre 155us OF the
INEEFecti o Assistance of counstl was whether the evjdence £stablished
that MAyhan had relied apon the eviengous infocmation supplivel by his
trinl counsel +o him N mﬂvmy his pléa. So mﬂ}//?ﬁﬁ/ LWAS €N Heel to
AN EUiclew-h‘Ar)/ hearing onN this ¢laim.,

Tvial counsel hAd misicepresented the lengih of the sedfence 1hAt hE
LUAS Fﬁciﬂj iF he Cheose +o go to Yriel. Because trial counses did misiead

MAyhan on this point, MAayhan's plea could not be tonsiclered voluntieily

10.



Ancl f/\/‘ILE//f'ﬁi'A"ﬂ/ givew, So thatl, iF 7ayhan had becn corrz‘c.-ﬁ), W Fovmed,
he would have wot exfreed his plea Ax CLiclentiary REAring wAS rgjmi re<t
Yo resefve +this issug,

Mayhan's motion provided evideatin ry Facts And tonclusory AllEgations
iN swova foem that his trial counsel had premised mayhaa that he
would probably veceive probation AN A Fine [F he would edter the so-
CAllsd Alfoed Plea. Mayhat had ofFeved the Namss of the people who
weuledl have besw willing 1o testify to Yhis fact So Yhal his motion
wAs Sufficieyt on its facs fo be entitlesd to an Eufdi?ﬂr‘r‘ﬂr}/ ﬁfﬂri‘mj.
dn the post-conviction Couct's dswial, that coart stated that JlAyhan's
post-conviction Attornisy had becw oonfricted concevwing Fhe pveposedd
AFficiavits, but had Failed fo include them iN /77,4}/7,4”3 PoSst-Conto letien
metien, But it wAas AN Rbuss of discvetion on Vhe pArt of #pa? Cowrt
te summavily dismiss the Motiond oN Fhess grounds, {Couct's Dpinical
3). Thus, o mptied for post-convictien relicF js sot prepevly oenisd bAsed
selely on the Fact that there Are No Suppocting AFFAdaviEs.

Mﬁy/mm anNderstands that he has ~e S xlh Amend et right te the
effective AsSistance of Counsel On Coflateral teviges. So, he doES Kot
Atfempt to burden this louvt with thhat 1ss5ag. But rather out of
Hig SENSE oF fundamisilal Faivaess, Asks Yhat Yhrs Ceavt o Feciew
the Affidavits that weve exclusdecd by COUNSEL it his Past-Convictions

motioni, Said AFFidaviis Ave included in e sxcevis a4t dhe close of this

Brief.

1.



Mayhan Assects that Foe dhe Fevegorng reAsons, that the posi-
CoNUiction convt Abuseel 115 disceetion N Faitintg to halcl AN
Cuidentiney heAving and in its Semmavy dismissal of Mayhan's

P ost-comuviction mo frond.

ARGUMENT

1, INEFFECTIVE ASSISTAME QF COuNSEL, DURING FRE-TRIAL

The ¢laim oF inctfeetive Assistance of tounsel /s Judgeel b/ the stardarced iuf

Strickland v, WAshdgton, 46t W5, 6% (19%%), The fwo f‘/wgu;riss which musi

bt made undee that standAavd Ave () whether counsel's PEcFarmAance cuAs
defici ent, And, iF 30,(2) whethey the deficient pivbormance wAs prejuciicial

Yo the defindant in dhe sense ThAT Confidence i the tovvectaess of the
outcome |5 undecmined  Aeal v State, §25 Se.ad (279 1255 (Misi1997). THhis
Stanctavd Appb‘as fo the fﬂﬁ}/ ef 4 9uil{7 plea. See, Schm frte, 5¢ 0 So.2d
id¥, i34 (iMiss. 1990).

Tw Hill v.Lockhart, 474 S 52 (19¥5), #he UNited Siates Suprems Court

sald +Hat “Where, As herg, A A €FEncdadt Js vepresesitect b}; tounsel during the
pleA precess And ENTECs his plem upon +he Advice of Ccunsely Vhe Voluntar -
Ness of the plea depends on whethey COuNSELS Aclince Y ewAS wulthin the

YANGE OF Competsnce demanded of afforneys in criminal cAses, ™ fil, 474

U.s. at s ('%uofmf; MHeitians . Richcad 500, 397 S, 759, 771 (19703).
m.q)//mm Assects vhat b}/ the Abeve sStamaard he cwas dewied Hhe clfctive

Assisiance ofF counsel priov +o faﬂrmg his pim pusuant fo AMorth Carolinn U

Alfocd, oo 1.5, 25 (1770). The MNis3issippi Swpreme fourt has held thnt



uheve A defendant pleaded guilty undee Whe pistatiec Aduvice of Counscly
this would Ameunt to the ineffictive ASSIstance o F Coansel, 5¢¢, (glilsend
_State, §77 Socad 394 (Miss. 1990).

mA}/hnﬂ dida't want to picac guz‘ﬁ/y OF othcvwise o Somerhing Fhat he
WAS iNNecEnt of. But becauss of his trial Couuser’s iNEFFectioenisss, he fFerd
that he did not hAu€ A choics /a this matfer Tt wAsS Apparext from
the plea trausceipt 1hat MAvhan was reluctent fo plead, and ‘hat there
Wtne Factors outside of his 94:)/1‘ that lepd him +fo cauter his plea.

Mayhad's claims demensteate prejuclice by the vevy Fact vhat ' but

For his A#c»mc)/k £vvovrs; he would not have pleaded Guilty And Loultd

have insisted uped Going te drial" Nelsod v, flAavaest, 789 F.2d 597 (51 Civ.

1953);, Hubbard v. State, G2% So.2d 13%6 (MMis3.1993),

Trial tounsel's Failuve in Not ,ouﬁ‘/m'y Fovrth ANy efforting it defending
m,:})/h.qd whed he would net give m}})/hnﬂ ANy gunrﬁz\h‘a‘ that he woold
put the presecution 16 its buvded of preof sheuld Maybhan decide Yo go

to trinl: this did frustmate MA}//JAN'S l"}j’h‘l‘ +o 4 4riml puvﬂlﬁdf- o Fhe

Sixth Amendment 10 +he United States (onstitution And Article 3;

Sechied 26 oF Yhe NMississippi lonstitutriond. See, Via v. Supexintendent, Powha-

tan lovvectionnt Ctr,, wH3 Fi2d 167 (dh Civ 1950 (right Yo plead not guilty sud
go to Yvin), Prf.juda‘ct’d when s vight was Frustrated becAuse Counsey
wAS uNprepared to répresent clisnt cffectively. Id. At 170),

AN eu;dmhmY heaving is re"guired Fov the deferminatioat of whethe -

Mayhan hAas met +his fe-preng Yest, And whether his plen Avdd Sentence

13.



Shoutd be vacatec AnNd he bt Allowed B New Hrial. Se€, Myers o STATE,TE3
I

Jead (74 (Miss. j991).

A, MAYHAN'S PLER iWJAS NOT GIVEN UOLUNTARLLY AND THTE ECENTLEX

wheve A defendant’s plen of 9m‘H~7 /s COLCCed oy othexwise jyvoiun-
taA Yy, ANy judgmefﬁ- of conviction enteved theveon 15 Subj'zc'f- +o Cof-
latexal atack. Ses, _Boxkiu u, flabpmn, 395 WS, A3E (i9¢9). The Mississ.ppi
Supreme Coart has held that to be enforczable, a guilty plea mus+

EmANATE Evom the ACCUSELS infocmed ConsENT. SE€, Virfifec o State,

556 Soidd (062 (Miss 1990).

IN the cAse Sub qudice, mn)/jmﬂ‘s trial Couwsel clid miscepresent
ihe length of the senttence he wAas facing IF he was Convicteed in A
jur-)/ teial-The Mississippi Sapreme Cowet has held that whece A
defendant has received jupaccurate of grrongous i FormA i ow Tegard ing

theiy decision to plead guiﬂy ihe pifﬁ is wot given Ualuﬂ-{ﬁn'l),- or [Ntel-

1igentiy: Sec, Alexondec v, 5tAte, COF 56, 2d 1170 (M55, £992)) Washington .
9 14 y ol

Htate, bAo So.2d ot (MNiss 19930

The fY)iss'ij'siij Supreme Couvt has reasorict that such a plea was
sabject to collatecal aAttack because i1 would indicate +hat +he defen—
dant was not Fully aware of the implications of his plea wor of dhe

true cmszzueﬂccs of A triat b},- jur)h 5S¢, Baker v StAtE, 35% So.ad 401,

Ho3 (Miss.197%), Coleman v. 51AtE, 483 So.2d 50, 694 Ciiss. [986).

14,



It has bera held that Counsel was ineFfective, avel plea was thas
.r‘Nwluthr}/, wWhen reAsonable probﬁb}!.‘}, gxisted that but For Counsel!s
unprofessional £¢cot iN grossly miseepressnting A defendants SEN-
bence defendant wounld ot have Acceptect plea i F he wAs darre‘c.r"{y N

Formeel. Tollett v. Hende csop, 411 4s: 235 (973) United stntes v, Gordon, 15°¢

F.3d 376, 3%0-%1 (2nel ¢i¢.199%),

MnyhAN'S trial Counset had theeated him with g prison sentence of
life if bhe ¢hoose to go to trial b}/:jur}/- This misvepresentatiod oF the
sedtence that he would YECEIVE (F found guilfy /n Aj'wr/ trifl weighect
hfnua‘ly on MAyhaN's decision fo enter his pieAa. Se that it eannot be
SAid +hat he had enteredd his pléa uoluufﬁn'l’}: ANd }N‘/‘E.‘//:;ﬁf‘nlf'l/-

Mayhan's frial counse| did Paxther impropecly induce JiAyhAN by
stating that iF he woukd €htex a P!fﬁ, that vhe frial coart would
probably sentence him to prebatien and 4 Fing. There was vo hope
For probation For ‘he -i-ypﬁ of exime that MAyhan had been chrrgec!
with, Fox ¥his (€ASon, /1 eANNOY be 5Ald that MAayhan's plea WAS gived
ve luntavil Y ANd :'Nfelf:ymﬁ y with AN uNdersipncling of Yhe frue Comse-
3u£~'ces of his plen,

Mayhan was imprepexty induced to entec into dhe plea, avd it wAs not
A uolummry Act oal his pavt. The Mississippi (ouct o F Apgpenls held s

Bronson u.State, 756 Sa.ad 1053 (Miss. . Rpp. 2000 that “Where the de-

fendant wAs Hfﬂmlf/ misinformed And misted, .« fhe defenctant’s plen

to hRave been /'Nuofuﬂf'ﬁvr}/." T4. At 1oy,

/5



3. TRIAL COURT DID ABUSE ITS DISCRETION TN ENTERING A PLEA
OF GUTLTY TN MAYHAN'S (ASE

The +viAal couvi PNSUAnt to North Cavolina v, Alfocd, 4oo ws. 25

(1470}, did not have A Factual basis to snter 4 plea of guilty in
Mayhan's ¢ASE. The plea transceipt pininly 3hows ihat JMAyhan did
wot give the trial cowct A Factual basis o Accept his plen And
Adduclicate mﬁyhmv gut'/f}/,

WheN A cicFendant saiters what has become Known ns AN
Alfovd Plen, ¥heve must be JiVEN Suidedce by Yhe prosecution o
WOl give t“he Couxt A fAactual bAsis fo e€nter A 5w‘/%}/ verdict
AgAinst +he deFenclant, ThHe frial gouct Fallied $o ascerfain the

-.f‘é'ﬁuwe‘d Factunl hbasis.

Noxth Cavolina v. Alfovd, wAs A muvder case wheee deFendanmt pleact

gu,‘Hy on AdUICE sF tounser dgsp,‘fg prafssﬂmvs OF INNOCENCE, hat -he
Gourt had the prosecution to présent evidence of guilt ofthe which Fhe
Court foumd out +o be ovevwhelming And enteved a plea of guilte this
CASE (*}/piﬁes Lwhat s to be dene in A Nolo Contéindece context, aNd the
Court Should Find A Factual bAasis to enater A pléa of quilty whea i
cléFendardt tlAims jnnocence but enters Plen ot pduice oF coumsel.
Should +heve be No divect cvidence oF quili, the tourt should veject

the plen. 5€¢, €.9, Uy ted States v. Wil 92 F.3d 304,307 (5%h ¢ir,

1996). See, Novdh Cavolina v. Alfevd, 400 ol s. 25,37-3% (1970).

i G,



IN the cAse sub juclice, +he ¥rial court had the prosecution fo
read the charge from dne ndrctimeat, but clicd nod hnve +he jProsE -
cution to presedt ANy divect cuidsmce Hhat couict Fovm A Factual

basis te adjudicate guilty. This Pﬁrpul_\fc-[*ovy Finding of Yhe

Couvt cdoes weot Sﬂh‘sl‘}f the f€5u3r€m€df5 of AN Alfoxd plea.
T+ hns been held Yhat where VA defendant does not Admit vhe
Factual basis of “he guilty piea, vhe couxt must treat e plen

A5 A pleA of pot 9“”“}/"‘ SEE UNited Stntes o Pilsik, 657 Fo2od 920,

Gad (Pn Cic1awi), MAayhan's failuce 4o Admit +he Factual basis of the
PieA, was ne fﬁu.‘mlgm of A plea of net 9.-,::'!7‘}/, And dne trial gourt
should wot have Acceptad Ynis piea As A pleA of guilty. Seg, Ynited Strtes

i Wewevlin, 553 Foad 346, 35253 (7tn Eic. 197%).

ﬂ’IA}/hAN‘s Alfocc Plea should wet hAVE besn Acceptrad by the
tvial touvt without the prfrfguisif’i Ascsvtation b/y Ythe trial
Cowet ~Hhal theve wAS A2 Lactuwal bASIS fer t+he couvt Yo Ad-
yudicate MH}(hAN 9.:4:‘//-}/‘ tWithout this Pinding, the éourt
showlel have enteved A plen of not guilty.

m;)yhfw contends thal since dhe trial towvt gipd pot have

A factunl basis to Accept Yhe Blfocd Plea Ancl to Adjuclicate
Mayhan guilty, +hat dhe plea should be vacated. ThAAT he should
be retuvned to Yhe position he had bheld befoxe he hacl €n-
teved the plea. See, Lanive v, State, &35 So.24 813,51%-19 (Mi55.0994).

{7



4, CIRCUIT COURT OF DESOTO CounTy ABUSED TIs DISCRFT ION
IN THE SUrmmBRY DIS/mIssnl OF MAYEAN'S FosT CoNVIC-
TIdn INOTION

The post-conviction Court gbused ifs discretion in Hhe summary o ismis-
sAl of Mayhan's moticn for pest-conviction veliefF without An z‘uidov‘fm\r/
ht’ﬂn‘ﬂjv mA/hAN s Moticw did cpise Allegations that i proveed, aould hauvg
sntitled him to veiicf, Aw Eufdeﬂfiﬂr), hé’ﬁriﬂj LWAS re’guirsd Fov the uver y
purpase of the Court to Teceive eVidence jn ovder to make Finedings of

Fact. Sec on, Bowiand v, Brith 967 30024 260 (Pliss. CF App- 2603),

mnyhﬁnf’s Motion wAs such that he was swtited fo An in-dourt opporiu-
NH}, fo prove his claims As, the claims vAISEd in 5A1d motion wew proce-
du‘rﬁ“y‘ Alive And did make a substantial showing of A denial of a Siade
ANd A Feleral cight. So that an fu:’dmfmr}/ hfﬁr,'ﬂg showld have beea
held. Beil v, state, 7259 S0i2d 1111 (/iss. 1999).

Mayhan's metiox raised secious fD'zJESficw‘S CONCEYNING the deficien? per-
FormAnice of counsel in pi‘ESt"Ah‘iﬂy EXCONEOUS [Nfeemation t€gn rcﬁ‘/vj /774?//5/)#‘5'
decisien to gnter an Alfend Pisa. Although incoreect informations Aloe dofs
weot ceddee p pléa inveoludiavy, but it dogs raist +the j'ue‘sf:ionf of whether
the grredgous ifFoxmation was telied upon b Y (NAYhAan IN ExteriNg his
plea. An evideatiary heArving was rfzuc're'e/ to resolve this Sue.f;‘/onz Sex,

Readus v, 5tafe, §37 S0.3d 209 (2003).

mﬂyhfm& Mmetion Rlse iNcluded ,4//39,9-},;0,\;5 iN Siwocd Form of his irinl

CouNSElS fxvonNeous information OF the sentence he tould receive 1€ A€

iv.



would enfer the Rlferd Pler. Trial counsel's infovmations was 4 fofs/
Migre presentation of what he was Ac#ua/// FAciNj by the E/vr"r/ oF such A
plea. This allegation by Mayhan could Not be Yesolved short of Ax gur-
dm*imy heaving. Sec on, Wyers v, State, 5%3 Senad 174 (/Miss. 19910,

Though m,q},},,q,v CONCEdEs that he hAs No Sixth Amend rment right o the
effective Assistance of Counsel on collateral review. Seg, Coleman . Thompson,
F01 W.5 7ax, 754 (1991), But i+ would be bundamsntally unfair for this Coart
wvot to review the preposed AfFidavits that he has Attached to his Bricg
EVEN though his past-Conuiction atfovacy d i fail fo inclucle Hhem ;v

his post-convietion motieat Se€, Willinms v State, 794 So.acd 181,187 (/1iss.

A001).

TN the posi-conviction couvt's denial, that ut aid state 7haf since
theve weve No sapporting Affidavits, (Coavt'’s Opinier, p.3), that /Mayhan’s
mMotiex CANNGE be 3Rid 1o be abls o withstand dismissal withead AN £Vi-
dewtiney heAving Clourt’s Opinion, pit). This wAs AN improper standard fo
use «b}( that court to c/ﬂvly /7714)//7/%/ s Metion Jhe /)7/'55357)0/9} Suprems
lourd has held that A post-conviction telicF motion is Mot Preperly dewiec
based solely oh HHE fact that there pve No supportidg AFfidavits, See,

Fovd v.Sints, 70% So.2d 73,75 (Mliss, i99%); Also Dilon v, 5tate, 64/ so.2d 1223,

1225 (Mis35.7994).

fox the Focegoing veAsons, the post-Conviction Gouxt Applied the wrong
legal stoandard in the summasy dismissal of Mayhan's post-conic-

tion metion. This was AN Abuse of disccetion by that court.

14.
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October 16, 2007

“Letter of Recommendation’

To: Whom it May Concern:

[ am writing this letter on Jimmy Dale Mayhan’s behalf. This letter will also
contain expressions from other family members and friends, who will sign their names at
the: closure of this letter. Included in this collective letter contains everyone’s thoughts
and word’s about Jimmy Dale Mayhan.

A ot of us have grown up with him; others have known him over the years. There
is pot one part of what has happened to him is true or that he is guilty of the charges he
has been convicted of. The makeup of his charter would not allow him to hurt anyone. He
came from a family of 9 brothers and sisters and they all have children and grandchildren.
His extended family is very large. Everyone in contact with him has children and all have
felt safe leaving their children with him. Being the oldest child in his family, he has
always taken care of his brothers and sisters. When his father died, he then took care of
his mother. If anyone needed help, food, clothes, or money then he would always
provide it for them. We all have talked among our self’s and we feel he is a simple man,
who has worked 16 to 18 howrs a day, seven days a week. He has done this all his life, in
order to provide for his family and also to help his friends. He has children and
grandchildren of his own, and all have been safe with him. He truly is not knowledgeable
of world’s affairs. Jimmy is just a good country man who believes in God and helping
-others. He takes you at the word, because his word is at his bond. He did not understand
everything about the charges that were brought against him. He even missed some of his
appointments with his lawyer, because he felt it was more important to work and not lose
his job because he knew he was innocent. There are many circumstances you are not

aware of.



Jimmy also has temporary custody of his niece’s two children, because his mother
asked him too, because his niece was unable to care for them herself. Jimmy was blown
away by the type of charges brought against him and never believed for a minute that
anything would come of these false charges. When he did have to go to court he was
scared to death, and was told that if he did not take the plea bargain right then, he would
be sentenced 20 to 40 years, but if he took the plea bargain he would get two years
probation. He believed the prosecutor and his lawyer, so he took the plea. The judge gave
him his sentence; he was handcuffed and was told he would be taken to jail that very day.
Jimmy has been in total shock, as for us all. Jimmy has said he has proof of his innocents
and he wishes to be able to tell his story before the court.

Thank you for your time from all of the people that believe in Jimmy and who
will sign below to these facts. On his behalf intervene and let his voice be heard.

Sincerely yours,

é{wﬁ\% %éﬁwcﬂ /@
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“Letter of Recommendation’

To: Whom it May Concern:

I am writing this letter on Jimmy Dale Mayhan’s behalf. This letter will also
contain expressions from other family members and friends, who will sign their names at
the closure of this letter. Included in this collective letter contains everyone’s thoughts

and word’s about Jimmy Dale Mayhan.

A lot of us have grown up with him; others have known him over the years. There
is not one part of what has happened to him is true or that he is guilty of the charges he
has been convicted of. The makeup of his charter would not allow him to hurt anyone. He
came from a family of 9 brothers and sisters and they all have children and grandchildren.
His extended family is very large. Everyone in contact with him has children and all have
felt safe leaving their children with him. Being the oldest child in his family, he has
always taken care of his brothers and sisters. When his father died, he then took care of
his mother. If anyone needed help, food, clothes, or money then he would always
provide it for them, We all have talked among our self’s and we feel he is a simple man,
who has worked 16 to 18 hours a day, seven days a week. He has done this all his life, in
order to provide for his family and also to help his friends. He has children and
grandchildren of his own, and all have been safe with him. He truly is not knowledgeable
of world’s affairs. Jimmny is just a good country man who believes in God and helping
others. He takes you at the word, because his word is at his bond. He did not understand
everything about the charges that were brought against him. He even missed some of his
appointments with his lawyer, because he felt it was more important to work and not lose
his job because he knew he was innocent. There are many circumstances you are not

aware of.



October 16, 2007

Jimmy also has temporary custody of his niece’s two children, because his mother
asked him too, because his niece was unable to care for them herself. Jimmy was blown
away by the type of charges brought against him and never believed for a minute that
anything would come of these false charges. When he did have to go to court he was
scared to death, and was told that if he did not take the plea bargain right then, he would
be sentenced 20 to 40 years, but if he took the plea bargain he would get two years
probation. He believed the prosecutor and his lawyer, so he took the plea. The judge gave
him his sentence; he was handcuffed and was toid he would be taken to jail that very day.
Jimmy has been in total shock, as for us all. Jimmy has said he has proof of his innocents
al}d he wishes to be able to tell his story before the court.

[ N

Thank you for your time from all of the people that believe in Jimmy and who

will sign below to these facts. On his behalf intervene and let his voice be heard.

CheRle 787 Ce/P
SR
W ‘7‘% Sincerely yours,
tE Lv\_,_\
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Stats ofF /ﬁfzssf:s_r;f ;)

(10ud1§/ of Desoto ..,

Aftidavit OF Kelly £ Mayhas

. r'va/ NAME s /n’e'//)/ £, Mayhan, I Am the wife of Timmy Prle MRy bax.
Jidmy oidn't want fo sater A ,olm of‘gw'hfy to the ChAarges Agrinst him.
Bat h{s Aﬁbms?/, JAmLs Franks, Teid Timmy fhat he coaldd F win the cAss,
Anct (F Timmy wedt to Hrial he would be found Guilty And be given A /ife
sentence in prison.

:fim-'ﬂ)/ Statedd +o Afferney Franks that he wanted fo go to Frenl arndg
Asked Atfocney Franks +F he choase 1o g to triAl weald Af/ﬁm’f/ Fran&s
help him defeud himsetF Agpinst Hhese charges. Atferney Franks dio wot
Answec Yhis quUEsTion and cWé/ stared At Timmy-

T wilnessed this exchangt befween Timmy AN /Hﬁﬂwf/ Froanks, Tip -
my did net woant to plead gulty to the chavges Against himi but felf
hzfpizss N the Facs ofF ﬂfb\we’ Franks refusal to siate ‘hat he would
help Timmy if he went to 4vjay.

Jimmy and I bot, felt tnat Timmy's only Chance was to enter A plea
cAthee thad take A chance of rece;ving A [/Fe stetence n prison,

T ket E Trmha T 0"

Swevn to ANd Subscribed befove me ~“this %nghy GFMZ"‘”@"

@47157%@06 A s - Batec

NOTA R y P‘g..gL{'!-gl AT LARGH
STATE OF MISHLSSIN e
'ﬁfﬁ:"c}’m“s‘&ou EXPIRES: -June 14, 2608
FONDED THRY N@TARY PUBHIC TNDERWRITER

Kt Hﬂ'



State of /?713'54'5“5}/9/03

C‘auf-lf}f 0F. DE.S'G'}‘D )

AfGida it

‘ ﬂf&fzé’/z Ay p

My name ;‘s[@MMJ Epp seccn P BEsERR o€ Timmy Dale /m)/hm. Stmmiy dyd
relate to me A anversation he had with his Afoccy, Tomes Franks, Timaty
stated that Atfoviey Franks fold him dhat he louldn't woin Vhe CAst, and Yhat

iF Timmy ehoose 4o g0 to Hial, he would bf’lgjuw A LiFe SENTENCE /af
prison. ’

4

’J’?mm’v siatsd to me -f-hf& he wadlesd fo go fo triai, but didf Not +hink that
Hﬁ‘orﬂe/ Frasks would help IN his defense, Also J}'mm’y WAs Woveied Aboud
what Afﬁorm/ Franks statec pbout him receividg 4 (iFe SENFENCE jW Prisons
this weighed heavy on J?MM)/.'S‘ Final dscision to eNter A plea INSTEAL oF goins
fo +xial,

T Kuow fov A Fact that Timmy is inecent; AN YHAL he oantead 4o go
to taial. But, brcause MR foar K Stated 7 hat i He plesd Guilty He ww_/.,L
orly get progationso plen vs Iife Timmy Took The Ples

Sworn to AN Subsceibed beFove me +his ‘th&dﬁfv oF_M__‘_,Zoocp.

NOTARY ?uB%c

\\Bu
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My name ;5}[)41})03/?!7 TMMS;sffr of Timmy Dale /}7,4)/}7,4,.1_ _-r'mm/ ot
rel

£ tfo ME A QrUESAt oA hE had with his Afocicy, Tames Frandks. Timaty
stated that Alfervey Franks foid him that he louldn't win Ve €R33, pud that

1f Simnty e/:ao.se +o g to trial, he would be gjosu A /:Fe senfence ju
Pnsofv S .

Timmy sfﬂfz‘d +o me that he wadlead +o go fo trinl, but dicd Not Fhink Hoat
Az‘fome/ Franks weowu(d help iN his deFense, Alse ,Tmm/v WAs Wovried About
whiat AMfovue y Franks statesd pbout him receividy A I/ Fe SENFENCE ol f il son,
+his weigheel heAavy on Ti mm)/.:f Final decision to enter A plea iNsTEAL of goins
fo +xial.

T Huow for A Fact ynat Jimmy is iuwocent; And ¥hAt he wanted to go
Yo vvinl. Bal becauss we weve AL/ Afr‘ﬁw/ Ifrmﬁ’}/ would bt Sent fo ff'ffm"
Fov the test of hrs lan/ we fold Timmy to pli‘ﬁdﬁuz/‘f/
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SworN 4o ANd Subsceibed befFove me this H”@Mﬂy "’E—M—nf 200 .

NOTARY PUBLIC
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