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STHIEMENT OF ITSSUES

le TNEFFECtive Assistance OF CoundseEl TN Dg,\(/-f‘,qj. ﬁFPf liant T His
Right To Trial B/ Tut")/ B)-, The Use OF Threats And Cosrcions
To Fovce The Appellant 7o Extec A Flen OF Guitly

a. Appeliants Fiea of Cuithy Was Not Uclunipr ly And Tnteiligetly

Gy, H;V

3. Teoal Cowet Fa/led To Conduct A FPropev //z‘ﬁrlzg; Farsunp~nt To

Rulf 8 o¢ L{N;Farm Rulzs gf (f:.r‘Cu;f And CGuN-[y Court ﬁ‘ﬁdﬁ'di

4, ﬁ}opal//bvf% Post-Cenviction Metiorn Raised Facts (Dhich Did
ngu.‘rs The Trinl Couwrt To Grant A Expinsion OF The Record
And Copcduct An é‘uécfmﬁﬁry /‘learin_zj



STATEMENT OF CASE

On ov About plpvembee |5t Roes; the Grand in-ﬂ')/ of Cfaloiﬁ/v fc:fd?‘/,
Mississippi, retanéd A true biil of indictmentt charging Renwe'th
Dzw.q)we Davis wiith the sale of A controlled substamce, /, e, y
Marijusna, on oF Abot the (b day of October, 2004, c:o/w‘mr)/ to
And in violation of Sicfion “f-29-129 of the Nssissippi Cocle of
1973, beiNg CAuse Numbee 20oS OI74-CR,

On ov About +he 27 day of ng.—-u.qr/v) ROO G, Appeltont Keaneth
Dewaywe Davis enteved A plea 5P3K4;j7>( fo the charge of sAles
oF A controlled substance jx CAuse Number 2005-0s79-8R, AN
LOAS suhszgumﬂ); sentenced Fo A Teem of Twe:AH-i/-F/uz (25) years
with +the mis’SiSS}-pfo} Dfpﬁrfmfm‘ of Covrections, with sAid sen-
tence 1o run consecutively wivh CAUSE Namber 2006 0042CR,
C‘om;syajmc},- 7o Commit Muvder.

ﬁppefmﬂf Kenmeth DEL&}A/\/NE Davis did File on ¥he 9% dA)‘/ of
Fsbru,q?,l ace7, his Mmotion Lo p05+~00~ui et ent Motions Puvsuﬁﬂf
to ﬂ?;sg};;sj/a/roj Code Ann, Section F9-35-7 et. seg (20052 bsf‘/\zg CAuse
Numbse o077~ 0044,

The Circuit Cowurt ofF Cepinh C‘&'cw-f/, /77;'5;[53:‘,0,0} grantect Apperiant
IN FevmAa FAupecis StAatus ANd oM +he /5%h d/!/ of /Narch, 2007, o, f
File an order de;g/,‘,g; the moticn Foc post-conviction, This Appenl

stems From the denial of his ,Oc}.s-f"c&/vd/m‘:‘c,\) motien.



SunmaA ry OF THE ARGUMENT

t Ineffective Assistancs OF (Coumise) Tl Denving Appetliant 7o Ais
ﬁ’{gh’fTb Trial B, Jiwey By The Use OF Threats And Cocicion
To Foves jhe RAppettant 7o Enter A Plen OF Guitéh
[ 4 7

ﬁppei/hﬂ-l; KEnneth DELJR//{E Dﬁw":x, (h ErEINAFTEY KanowAh AS DHUFS)J
while he was being held on Yhe eharge of Coﬂ'spfrﬂc:)/ to Commit
muvder in CAuse Numbey 20060042 CR, WAS idformed b),- his
Cowet Apprinted ﬁffar/w)g Arclve Dfﬁru 32 (hereimn Bter Knoww As
triAl counsel), that +he prosecation did have another cChavge
Fer the sale of MACjuAnA that wAs Pend; ng AgAinst Davis, And
that the prosicatoyr wanted to discuss A pessible ples of
3u}H}/..

Davis informed his Hrial counsel that he had seot soid piari-
JuANA Te Anyort €, And wAS Not Going 1o plead ‘gu.fh?/ to That
Chavge. Trial counsef did state that ¥he presecater wanted o have A
Meeting About the chavge, Davis Ageeed to Yhe imceting And trial
Lounse] ArrAAgt:d this Meefing.

At Hhe msaﬁuj-, he f)fOﬁEcu‘{‘;cnl Allegeed that ‘Hw)/, (the -5'##5), had
tuidence that would show That on o About the Gin dﬂ}/ of Octo-
bev, 2c04, Davis had met wivh MBA Agedt Thmes Ragas And Coy-
Fidential Tnfoemant 07¢ At his mother's resident and did Y en 5Ale

too (@) ounces of MAriuANA 1o Agent A”ﬁgﬂﬂ- Davis did drxw/ Yhis



Aallegation of dhe presecutoy, and cfid AsK that ‘fhe presecator 4o
Show him e fvidence, The presscator refused to do So,

Davis’ Finl counsel stated +ant it weowld be best to plead gus hﬁ,
te this chamge, so Wat Al of s could be clsavedd ups Dauis
told his Yrial Coansel that he was willing to plesd 5ua’/¥y oA
+he cmspimc)/ ch.m:?gJ but he wAs xo? Goig to p/f‘ﬁa"gw‘/é, fo
A charge That he was jwnocent of. At Fhis fime, Davis fold
his 4rial counsel in ‘the pPresence of Yhe prosecetfor, Fhat, he
whs Not pleAding quilty to Yhe sales Chavge Ane wanted o
go to tvial. |

When Davis demandsd A trial, +he prosecutor did sinte
That since Fhe ncdent had occceved at the home oF Davis”®
Mather, that if Dauv.s refusee o plead guih’w/ fo the snles
Chawge, that the State would seek AN indichment A9ARinst his
Mether fov sale of maviganna.

Davis did Yhen Ask to speak with his drial counssl! in Pri-
vAte About Hhis madler, Once Alone, DAUIS did 4etl his 4rinl coun-
sel that he had net seld ANy MAYLgunnA, ANl that he did Aot
oAt fo pisﬁc:l gui H}/. Trial counsel 4oid Davis that the ProSEca ~
Ter would itd;ct DAvis’ mother And send hev +o prison, But
if Davis would plead (guii'b,«, that his Mmother would not be
irpli cated.



Davis became cConfused andd didi't andecstaned how Vhis Could]
be hﬂpf’fﬂf'fg; AN Askec! That frial counsel fo helo him +e ProvE
his innocince. But Hrial douwnstl fold Davis that he had ~o choics
in Hhe matter, That it was Either he pleac 3uiiw§/, ov that his
Mother would go te pPrison widh him.

Davis wo+t Kanowsing the lAawy,; Felt fhat he had wo cheoics,
but to plead 3u;1{); to SAVE his mother. A +his timé, DAuvls
did Agree to satter A plea af’gw‘fi‘/ to Yhe sales ChArge.

Trial counsel did Conspire with ‘ne prosecutev, anel dicl mis-
repeesent the (aw About chavges being Filed Agpinst his mother
Yo coevce Davis fo sater A plea of guiity to fhe sales ahagge.
The aActions of HiAl Gounsel dic Feustrate And did d&w/ Dauis
his Sixth Amendmend vight nat te plead 3;4}/15/ And hrve 4 #rial
b)/J'mr}/.

Lt CAnnot be SAld that Davis’ Frial Counsel was Acting in s
C‘Apﬁcn‘)/ of e¢ffective Assistance of counsel As GuarAnte el é/v%g
Sixth Amendment of Yhe United States Constsyution And his
CompAarea ble righfs pucsuAnt Fo Article 3, Scetion A6 of dhe Mis-
Si55; PP Constrtution.

Tvial counsels pecformance was dsficient ju Going Along with
Hae prosecuticd in using coevcion to get Davis fo enter A plea

a?gui/f/v fo *he charge of sAles of MAYIJUANA. Davis did suffec



prejudice b); fhe unprofessional conduct of HrAl Counsel, because

if sot for Hhe deficient pecFoemance oF coansel, Davis cdould
have snsisted on going +o frial on the chavge oF the sale of

A r}(ﬁuﬂmq .

2. Davis’ Plea 0F Guilhy Was Net Uslustarily And Tntelligently
7 7 7z

Oiven

Davis Contends that Due Frecess demawds Hhot A plea oF guilty
should be voluatar Iy Antcf i/vh'//{g.m{//giuexd. Also Dug Frocess /s
Violated whea Yhe pléa js he product oc induced by Yhreats ox
Cogrcion. So That, whin A plea is cntered ov incuced b/ coevcion,
i1 Cannst be snid to be a. voluntavy anc ;’A/%E/A‘ggzvf plea. Such [s
the CcAse sub gudice, Davis’ plea was given jn violptiow o F Dug
frocess.

It has Jowg bsea held Yhat when 4 defendant is misiNfocmed by
his trinlgounsel, oc trial Counsel's /weffectiveness has A Coercios
effeet that causes Hhe defewdant o plead guz'l%/_, 1hH At #aﬁv‘pffﬂ
as ~ot been sateced uo/u/vﬁqr}l)/ AN :'N‘ff//{_gc&-;‘-!/, S0 Vhat Hac
plea s Subjgd“ to colbateral Attack,

Davis’ fial counsel Failed to rémder gffectioe Assistance of
CounsSEl when Frinl Counsel used cogvcion to cause Drpuis fo enter 4
plea of 3:4}&7-. Davis was misinfocmed by Al Counsel And did Exter

his plea of3u51+y in voluatac i/.



Davis Assects that hi's igworance, incompre hension AN Yhe bls-
fant thrests by the prosscutor and defense counsel cAused s ples
fo be given involuntavily, and that he did net mnake 4 JNPEN Genet
décision to cnter a plea of guildy.

Davis” frial Counsel was Loaxther deficient, cohend +hat Aty
did ceach Davis to lie to the frial coaxt fhat his ples wAs
Not Yhe product of threats ov Cotccion. Trinl counsel fold Davis
hew to Answer Hhe %uesh'o,«s PYESENTEL 5/-, the Hrial couvt Tvial
bounse! did siate fo Daves that he Should Auswer 4 Ceciain
way so that the Cowct would accept +Hhe plea ofF 54/;/1},

Davis did Ask trial counsel if he would be 1/,‘,9 fo Vhe
Couwxct? Tvial Counsel stated +hat this was A J/'e out of wéces-
5'47) so “‘hat ‘he trial court would Accept his plea. Davis
did stpte +o Avial Counsel, that he did wnot Feel right by
SAYiNg Fhings That weve Kot NECESSAN [y frue. Bet trinl coun-
sef did stafe that +his had 4o be downe, bécause iF Yhe frial
Cevxt did mNot Accept the /olm,-f’l'm-f Yhe praseca%ar would sgek qu
iNCictrnent AgA;Nst his mother,

Davis Coatends that his right to due process was violated 17/
Hhe ineffective Assistadce oF coamsel That because of Yhe vio-
IAtion oF his rijhf Yo due preocess, that his plea aﬁjm'/;ﬁ/ CAN -
Net be Consideced .f/olwv-:‘ﬁr,'l)/ AN f/\/;‘lg//,jgﬂfé/ 3;'05,«,



3, Trial Couxt FAiled 7o Conduct A Froper //ZHVIA‘/j Pavsupmut 7o

Rule $.04 Uniferm Rulgs OF Circelt And (’auﬁ’y Bouvt FProctrice

Rule €. 04 ()(3) states +he Follewing:

3. Uoluntaviness. Befove +he trial ecuxt MmAy Accept A plea of guitt,,
the cowet mwus+ detecmine that the plea is elunitayif A /'Mf:‘/;;‘-
geatly made and +hat thepe s A factual basis for Yhe plea, 2
p)t‘ﬁ 0(-‘3«::!/15/ is Not ua[uﬁl*}ﬁr}/ (F iNduced 5)/ fear, vio EACE,
deception, o impreper inducements, A showing +hat the ples
af Juilty was votutar; by Anel /wv‘e//.ymﬂ/ made must appeae
/N Hhe record,

Davis Agpeacee befoce he Circuit Gouet of Copinh County,
Mississippi, to enter his plea of guilty The ¢ivcuit Judge read the
Chavge iN CAUSE Number 2005~ O/ 14-8R, AN tHhen AsKed Davis rf
he was going to pleAd 3:4;1{7? OF the which, Davis Answeved in
the Affirmatioe. The Civcwit judge then stated he cwould AcCept
the plea of guilty to +the charge.

At +his time, the civewit jaudge did ask Davis some perfunctory,
guesﬁms Concesning whether Davis had beew promised Anything,
And whethee Davis was satisfied with his f?ﬁ’bm&« And Dauvis
Accocding to e prioc COoAching of his Afforney Anscoeced Yhese
%ugs-h‘cws Acmvd;‘/g,

Davis assects that ‘he Hviaf cowct Fpiled fo fovpn 4 factun/
basis fov Accepfing A plea of gailty from Davis, Rule .04 64)¢3)
States That vhe couxt must foxm Yhis Sactunl bas/s for A pleA of
gui/Jr)/ to be uafid The rinl couxt failed fo psserdain Fhat the



tlements of Fhe offense Weve present, and that what WAS charged
N the INdictment gops Actunlly wAs what Davis evas zfv%er,wg
his plea on.

Davis contends +hat a mere reAding OF 1he Mdictmeat su Ve
pressad of DAvs and Asking himl i€ he was Quithy of this offense
will Not be safficient to form A factual basis for Hhe plem Rule
.04 (AMG) reguires that the frial judge +o g estion Dowis ,osn.-o,v,q//)} fo
see if he Aa‘uﬁ{y did +he ecime and what Davis wAs Mmi#fﬂj his
guitt, was ﬁc-fuﬂfﬁ/ wiithin the Aambitof that As defined cximinal
in the itdictment. for +his reason, DAVIs Assects that Vhe Hrial
Court did Not have A factual HAsSIs To Accepd Ais pren.

Davis Assects +hat his plea was gived /u Uiciption of due
process which (s guAvanteed by the feavtesnthy Amend ment oF the
United States Constitution, And Article 3, Section 14 of the
/’)7}35}55;,0/9} Contstitutions .

. Appellant's Post-Conviction Yotion Raised Facts thich Did

Rfﬂuir.‘: The Trial Cowct To Grant An Expﬁﬂs‘/a/\f of +the Recovd

And Conduct An tuideatinvy Hearing
Davis Asserts +hat +he Claims that he rrised in his post-cou-
viction wotion, did meet Hae plending reguicements of Section

79-39-9 /?7515;55,‘,99,‘ Code Ann (Rev 2oeod, that 1the motien el



rAise guéfﬁ-h'oﬂs that éannet be resolved shovt of An Eof'c/fménr/
heAring. Dauvis ;5 entitlesd fo An fuz‘da\/ﬁ,;r/ hearing purfu,qzm’ fo
Sections 99-39-13 f’fwmi?ﬁ ?q -39~ /9 /77/55/533/;%;} Code Anit. (Feo. chDo)j
on the issae whether oc ~of his plea of’gu,‘/f,/ was ENFered
UO!sz‘ﬂri// and intelligenty wiith AN owde::s:@wa///y o F Fhs
ééasfgueﬂces of his plea,

DAUs Also Contends that +he issut of his 1rial AXorey’s
INE retiveness CAnNet bE decided 5/ reciecwing fhe r€cord
Along This issur cawnet be resolvee/ Shovt of Ax +N=-Coart
o;apocr\}um'& To prgsp,w‘ witnesses and to Fully develope Fhe
Facts oo show that his frin/ Coanse/s Mis rf/ora‘ssxx‘/ﬁ%fon/
A inefFectiveness cAusTEd DAwis Fo evfer AN intolans -

7’-)9\«»}/ P/EF?.
NARGUMENT

i, INeEFectiv s Assistance OF Coudsel INn Dewying Appellavd 7o
His f’?iqh"f 7o Tvial By Juxy By The Use of Threats And
4 ¥ /
Cocvcion To _Fovce The Appellant To Enter A FPleAa o F Gurlty

The dlaim of inefFective AssisiAnce of Counsel /s Juclgeel j,),

the ‘ﬁ,uo—-Pro,»i? stAndAacd set-Focth N Strickland u. WAshiNgtor,

Nl WS wes (9%D. The +wo iNgu.’nrt'zs which must be made
under Fhet standavd ATE (D whethe coansel's perkocniance WAS
deficient, and, 1 f se, (@ whether Yhe deficient ps:rﬁormfa/./cf wAs

pr‘sﬁudfciﬁ}l Yo Vthe defendant in Fhe Senss that Confidence

i6.



iN Hhe Covcectness of the owtcomme is undermined, Neal v, State
F

525 So.ad 1279,13%1 (Miss, 1987). This stardavd Aapplies to the £A/~/):y
of A 5m/%)/ plea. Schmitt o, State, ¢ o0 So 2d 145, 1574 (71755, 1790).
Ta _Hill . Lockhart, 474 U.5. 53 (19%5), the lnited States Su-
preme Coaxt heid that V" wWhere, As heve, a deFendant is repre-

sented [’))/ Counsel duving the plea process and tnters his plea
upon the Advice of Counsel, the veluntaviness of the plea
cl:loe,uds on Whether counsel’s Advice “was within Fhe TANG €

‘.if
of aompﬁwcc demanded of ﬁ#or/vf)/: in Caminal ecases, Hill,

14 U.s. At 36 (%u(b‘{'iu_g MeMayn v Richardson, 397 u.s, 7579,
771 (1970)).

Rppeliant Asserts that by the Abouve standard he whAs denied
Fhe ¢Ffective mssistance of counsel when his il tounsc!
used threats Aand cosccion that did Foevce him infe piending
Su,’[}’y te SOW\E‘H‘\iNj Fhat he did net co . The /’)’7#‘55[:3:‘,70,9}

Supremne Couvt held in Dauww v, Reed, 309 So.2d $76 (Misst575),

that wheve A defendant had pleaded guilty umdec Yhe mistakew
Advice of Counsel that 1tHhis would Amount o “he ineFfectice
A35i51ANce of counsel,

Appellant's “4vial counsel used +he Yhreat that iF he didn't
plead SMJH')/ that, the prosecutor would indict his mother as
the Alleged sale of mariguana was Conducted on her premises,

Appellpnt did not want fo plead +o what he kwew wAS 4

.



bogus ¢havge, but Fett that he hAad No Choics, so Fhat his
mother would nod be Avréstec. Tf svot For YVhis False mis-
representation of his Counsel he would have dempndect 4
trial.

Tt has |0N5 been held +hat “ A Fie*ﬁ of 51-::'/1‘“)/ /s /moreg
+than an Admission of conduct; 1+ 7s A Convictien. LgNoTANCE,
N comprehension, coexcion, Teveer, idduce ments, subtle ov bla-

tant Yhreats might be A pevfect covev-up OF cncont St tutronal-

i+}/." Keveheoal v. United States, 27¢ wS, aao, 223 (1937).
Appeliant's frial counsel’s deFicient per Formance did chruse
him fo pleAad Guilty, And he was prejudiced by fhe cocrcion
And impreper indueements tfo pleAd guilty, anc by the vevy
Fact +hat © but for his Aﬁ’zmze)/‘s eycovs, he would hAUVE
pleaded sot guiHﬂ/ And would have iusisted Upon going +o
tial! See, Nelson v. //ﬂrgeﬁf. %9 Fa2d $¥47(5+h Cir. /4’93)1' Also ses

Hubbard v, State, ba® So.2d4 135t (Miss. (993).

The Actions of Appellant’s Hrial counsel did frustrate Anc
denied him of his Sixth Amendment right to A tfrinl by juvy
ANd o€ his compArable rights pursusnt to Article 3, Sec-
tion &6 to dhe Mississipp: Constibution. The Actions o©F
tvinl counsel did deN/y the Appellant of his righf to plead
Aot 3u}H—)z and demand his right fo trial by jm")/. S€E, Uia

v. Supevinteddent, fowhatan Cocxeckionnl Ctr, 643 Fizd 167 (9 dic,

19%1).
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AppellAnt hAS met the fwo-prong standavd of Sitvickianed v.

Washisgton, 466 US. & (195, apcd he has beeA dens et PHis
right to Yhe eFfective Ass/stance of coumnsel So hat iF
it wece Not brcaust oF trial pounsel s INEFFECH vEAESS, g
would have not plend 9u;‘/f/ AN would have ‘N5 stred ox

geing to frial,

2, ﬁ'p;pg/.éﬂfts Plsa OF Guiﬁly tJas WNofF Uo/fuﬂrz/)n'/y And

Ry +£//};g.w7‘ ly Groen

Wheve a defendant's plea of 3:4:‘/:‘7 /5 cosrced ov oVhecw)sE

;‘Nuolum%ﬂry, ANy Judgment enteved +theveow 75 sa bject fo col-

latecal aptack. See on, Beykin v, Alnbsms, 395 u,s, 23% (1969), The
mf‘ssfsséploi Supreme lowct has held +hat Yo be eEnforcenble,
A 3:4}/1‘/ Pf{:"ﬁ Must emanaste Lromm 4he Accused s N Ffocmed Con-

55/&/%, -5‘&'8) Uf'f“f".r"h:e oy .S'ILF}'I‘E'} S5 G So.2d /0 &R (/77/'55} /‘790.‘)-

ﬁppi'z’/ﬁﬂf‘s plm opﬁui/ﬁ/ as NOoY Fhe prodac:?‘ of his (/a/a/s/ﬁ?r)/
AN JNTElligent consent on his pPAvt, this is so0 becouse of
the Spuvicus Theests of Yhe presecutor Aud his couvt ﬂppo/'/\(ﬁd
Counsel. The United States Stpreeme Couxt has held that “[ad
3ulll—y PIER, iF inducedd by promises ox Vheeats which deprive
it of +he chavacter of A voluntrry act, /s void See on
Macchibroda_v. United States 36% ws, 487 (19¢3).

13,



A “UOIUN*M)/ pler’ within Vhe meaning of Nississipp tUniform
Criminal Rales of Civcuit Couct fractice, Pule %, 04 (A(), M (s

ONE which js Not ‘wcduced 6)( Feav, violence, deception ox im-

propev iNducements,” smith_v. State, (3¢ 50.2d 12206 {miss, 19940,
In the case sab judice it ennmot be saicl *hat Appedant s
plen was A voluntary plea, becruss of +he threats b/v
the prosecutor And hjs ﬂﬁ(o-me/. The /Mississipp] lourt of
Agpeals has held “where Yhe defendant was litevaly mis-
infoxmed And misled Hhais (ouvt has held +hat fhe defendant's

plea Yo haue besn NVoluntary. Brodson v. StAtE, 7x6 Se.2d
1093 (Miss. ¢t Agp.2col), Such is +he ¢Ase of the Appeliant,
he wAas Foveed to plead SuiH}/, so ‘Yhat hls plen wAas Not
A UO/MN?‘?‘H{‘)/ Act ANG showld be vacated.

Davis’' plea wAs Cuvitiher made au INGeluntrny, Act when
his trial counsel did coach him to Ansioer the couvt A cex-
tAI A WAY, CAUSIAg Appellant +o be éxposed to PQYqu)/, Appe /-
1ant's frin} Counse| Stpted +hAt he must GIOE CEXIRIN ANSWers
so Yhat the couct woutd Accept Ais plea. The Ais5655,00; S -
preme Couxt has held that such A plen was wot voluntarily
gioen, ANd That, such A plen showld be vacated anc A A€ w

tvial be Givear, S¢e, j77/y'er5 v. State, §x3 se2d 174 (M1iss. 1957).

Appe //ant 's plea js untonstitutional And he Should be Al-
lowed to be placed by in Vhe position he was ju before

h ¢ plfﬂd gufH . See, Sull,uam U Pou/\!cav, 469 Sco.24 (233 (/77:'55-193'5“),
/ / 7
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8. Ivial Cowt Failed 7o Conduct A frep ey H{ﬁ}ﬂ;‘/\/q Bevswant

To Rule g.04 Uniforrn Rules of Civewit An o [’owufy Loart

Practice.

The m,‘ssissipf)i louvt of Appeals has held 1h6t M Lacke sl bas/s
/'S AN £5SENTin/ /aﬁrf' of Yhe CONSH/ futionAtly VAL d and ENPrccenhle
deCision to plend gui Hy, AN Fhat bAsis cannst be implred from Hae
bact thit deFendant entevecs A PIEA oF Guith “see fyshw o Stete,

739 Sei2d 23y (Wss, of Ap. 1992 T +hE case nowd be fore this
Couxt, +he Hrial couvt faled fo fLimel e r&”fa:’sfiéf Factusl bass
to Accept 4 plen of’ guitty from Apseisant.

The frial Gouxt must have An Eu,z{ewfjﬂr/ feundat;ion ;n dhe
réecovd which | g SuFF:z:igA-H;/ SpeeiFic fo Allocs Fhe avavt 4o
détevmine +hat Appel/ant’s condluct cons twithin he ambi? of
that defined As cciminal. The Al Couvt in Yhe Chase Sed
Judic€, read +pe chavge from e INGICENENt Anel Afgre astcees
the appesant how he PleAd. tithout doing A thimg move, Ac-
cepted +the piea. 1u doing Vhis, without Nothing move did wst
sAtisty the Ceguiverment that A factwal ppsis did sxist pad
Should Not haus Accepted the Appe AN S PIEA. 5€s, Lort v stats,

397 Se:2d &27,62% (Ms5./992),

The hial cowrt Balled to Foem A Lactunl basis bsfore Accipi-
ING Fhe Plea of Appettant: Ruale .04 AXG) shites 7hRt YAHE Cpuvt
must fovm Yhis Fackual hAsis For the plea #o be vnlid, The

/5,



Trinl cowst did fail fo assectain +hat +he elements opf e
offense wece present, and, Yhat what was Chavrgec/ iN Hhe
/ndictmeast was Acﬁmf/}/ what the AppEliant wAs /D/fﬁcﬂ;«g.
The trial judge should have Fuestioned 1% € AEPE At
pecsonally, to sec if he Actunlly id the yims. So, chen
the frial cowxt failed 4o de dhis theve wAS No fuctual
basis fo Accept A /9/6/-7 0F‘9‘Cf;/1§/ frem Yhe ﬁ/o/ae//ﬁdﬁ AnA
to fter A conviction mgainst him, Sce, Nelsow o, S Late t2¢é

So.2d 121, 12¢ (5551992,
Because of 4 s FAc;-f)-Fhs PIQA showld be pgcrmted And

he be albowed A ~New trial, See fHaveis v, State, ¥0 o So.2el 1127

(Hiss, 2oog).

‘i-ﬁﬁﬁiﬁ//ﬁmffs Post - Corvvictiori Motion Raisec Facts LJhich

Pid Reguire The Tr/al Courty To Grant AN Expans/on OF

the Record Amed Conduct A Saidgfvﬁm //mri/vg

A defendant (s sntitled 4o an €u}d€/\l1lir-}r)/ hearing +o determine
tohether ov ot his plea was veluntar !7 ANd /}Vf‘z‘/ﬁ’bgow‘éz given.

Ses, AlexAnder v, State, 608 Soizaef 1170 (Piss, 1992). Siwce +he

ApPpellant vaised A 3:485*“‘0/4 of whether his plea was A
uolwxl%nn/ AN iNf‘E//igmf r£!im3uishmefd’ of A known vight

ox prlu]igjg} he Should be Allowsed an E’uidmz‘/‘m}/ heAVIng

to detecm) ne the voluntaviness oF his p/&q, 5€€, SANETS O
State, 440 Soi2d a7% (Miss.)943).

{6,



The /77;35/’55},0/0} Supreme Cowrt has mandatee s zufa’swr‘z»ry
heaving on AN inefFect/veness of counsel Yhat rAiSES he Gues -
Fion of dhe eXron£ous aduics gived by Counse! tha+t does [ja-
duce A defexdant to cnter A plea of 3u;/é/- s€€, [llyevs .
StAte, 5%3 So.2d 17 (fiss 1997).

Appellants motion has raisecd Suci Z,uesh-a/«s of fact re-
gavding his Counserts deficiemees And the prejucics (hat

he has suffecec, and he 7S ewtitled to ar Euidcutsa ry

heaving. S€¢, Lopwer v, Stote, G354 Sorzed Lo (Miss. 1990).

CoA!c*_luSi‘m\j

Whevefoce Premises (onsid £v€d, ﬂ/o)as//}f;/n‘ MPUES by [ 5
Court 4o UAcate ‘he guilty plea and oveer A g tri ai,
Ov In Yhe Alfcrndtive, vemand “his case back 4o Y4 e
Circuit doact of C‘Ofof'ﬁ/) C'bu/d‘f)/, fW:lfSiS_s}lﬂp; fov AN €Ur -
df€ﬂr‘iﬁry heaving +o be hAd on his post-conviction motioa,

F?especf?ul\y Submited Hhis Mgé{fdﬁ/ of May 2007,

Kexketsy Dedayn € Davis,Z(/ga97
Dettn Govvectional E?c///fy

3800 Cowundy Rd, 5%0

Green woo d, 'mMs, 38930
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Locti Ficate OF Sevoiee

This s to Cecti Py, ¥hat I, Kenweth Dewdayne Dav:s, Appel-
[ant, hAave Caused to be defiveved Yhis dAy, UIA Y/ teef
states ostal Secvice, postge prepaicy A € g sorrect
do,o)/ o€ Lhe ﬂw&jm'ﬁy Appellant's Beief fe de belows

[istedd pECsons:

Howerable Tim Hooof
Ao vy Geneval

P.O. Bex 22c

JAackson, 45, PpRrO{S-O220

This Fhe &5 day of Muy )2007,

KEMN LA De'wf;w% DAavis
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