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IN THE CIRCUIT COURT OF LAUDERDALE COUNTY .
_ THE STATE OF MISSISSIPPI 797 120 P

Fii 2: 21
FREDRICK D. LOCKHART o (s ~PETITIONER
- Ritad \:’-}“LU{/ {7{,‘1‘546031.} .
V8. , cﬁlﬁi@fmrxmﬁcv-m?(v«)
STATE OF MISSISSIPP] RESPONDENT

ORDER DENYING MOTION FOR POST-CONVICTION COLLATERAL RELIEF

THIS DAY came to be heard a Motion for Post-Conviction Collateral Relief filed pro seby
Fredrick D. Lockhart. The Court having made a full examinati_on of the Motion, together with ali the
| files, records, transcripts and correspondence pursuant to $99-39-11, Miss. Code Ann. (1 972), as
amended, 1s of the opinion that said Motion is not well-taken and that Petitioner is not entitled to the
relief requested in his Motion for the following reasons:

The Petitioner was indicted as a habitual offender pursuant to §99-79-83, MCA , on March
31, 2004, on the charge of Burglary of a Dwelling House. Thereafter, on October 11, 2004, the
Petitioner filed a Petition to Enter Plea of Guilty to the charge of Burglary of a Dwelling House, not
as a habitual offender, and in the blind or as an open plea. A blind or open plea means that the
Petitioner did not have a plea bargain agreement with the State as to sentencing other than he would
not be sentenced as a habitual offender . On October 11, 2004, the Court conducted a gui'lty plea
hearing, wherein the Petitioner pled guilty to the offense of Burglary of 2 Dwelling House not as a
habitual offender. The Court set the sentencing hearing for November 15,2004. On that date, the
Court conducted a sentencin g hearing wherein the Court sentenced the Petitioner to serve a term of
twenty five years in the custody of the Mississippj Department of Corrections, a $10,000 fine, and

Court costs of $269.00.



The Petitioner has now filed a Motion for Post Conviction Collateral Relief, seeking to attack
his conviction and sentence by the Court to serve twenty five years in the custody of the Mississippi
Department of Corrections. He asserts that he did enter a guilty plea to the offense of Burglary of
a Dwelling and that he was sentenced by the Court to serve the maximum term for that offense in
the Mississippi Department of Corrections. Healleges that at no time was he indicted on the offense
of Burglary of a Dwelling, nor does he have any knowledge of aﬁy waiver to said indictment.

The Petitioner asserts that he was represented by Honorable Ear] P, Jordan, who did not
afford him the proper representation guaranteed by the U.S. Constitution under the Sixth
Amendment. He alleges that counsel was ineffective during the pre-trial proéeedings for his failure
to recognize that this Petitioner was nét indicted for the offense, per warrant as exhibit B, on a
charge of Burglary of a Dweiling, and that he did not make a proper objection. He alleges that
counsel was further ineffective by not informing Petitioner of what rights he would be giving up
upon a plea of guilty, other than tricking the Petitioner into si gning a plea agreement on a charge that
carries a maximum penalty of twenty five years in which the Petitioner did receive.

The Petitioner also asserts that he was denied his Constitutional rights under the Fifth and
Fourteenth Amendments to the U S. Conétitution and Article 3, §26, of the Mississippi Constitution
to due process of i_aw, when the trial Court corﬁmitted plain errer by accepting Petitioner’s guilty
plea in the blind when the trial Court failed to adequately determine if the Petitioner’s plea was
knowingly, voluntarily and intelligently entered in accordance with Rule 3.03 of the Mississippi
Uniform Rules of Circuit Court Practice and the mandates ofBoy/gz'n v, Alabama_, 395U.5. 238, 89

S.Ct. 1709, 23 L_.Ed.2d 274 (1969). He asserts that this claim is one which must be heard in the



victim’s residence and stole all of these items. The Court also found that the Petitioner had received
the advice of competent legal counsel and that there was a sufficient factual basis in the record to
Justify acceptance of his plea. Transcript p. 30,

The Court is of the opinion that the Petitio.ner'did receive the advice of competent counsel,
that his counsel did inform him of the ri ghts he would be waiving by entering a plea of guilty, that
1o one coerced him into pleading guilty and that there was a factual basis for the Court to enter the
Petitioner’s plea of guilty. Therefore, the Court finds that the assertion that the Petitioner recejved
ineffective assistance of counse] jg Without merit.

INVOLUNTARY PLEA OF GUILTY

The Petitioner also asserts that the Court committed error in accepting his involuntary plea
of guilty. “Several federai constitutional rights are involved in a waiver that takes place when a plea
of guilty is entered in a state criminal trial.” Boykin v. Alabama, 395 U.S. 238, 243,89 S.Ct. 1709,
1712 (1969). “First, is the privilege against compulsory self-incrimination guaranteed by the Fifth
Amendment and applicable to the States by reason of the Fourteenth.” Id., citing Malloy v. Hogan,
378U.8.1,84 S.Ct. 1489, 12 L.Ed.2d 653. “Second, is the right to trial by jury.” Id., citing Duncan
v. Louisiana, 391 U S. 145, 88-S.Ct. 1444, 20 L.Ed.2d 491 “Third, is the right to confront one’s
accusers.” Id., citing Pointer v. Texas, 380 U.S. 400, 85 S.Ct. 1065, 13 1.Ed.2d 923. The Bovkin
Court stated that the court could not “presume a waiver of these three important federal rights from
a silent record.” 14

“A plea of guilty.is more than a confession which admits that the accused did various acts;
1t is itself a conviction; nothing remains but to give judgment and determine punishment.” Boykin,

395 U.8. at 242, “Ignorance, incomprehension, coercion, terror or other inducements, both subtle



and blatant, threaten the constitutionality of a guilty plea.” Hannah v. Srate, 943 So.2d 20, 25 (Miss.
2006), citing Boykin, 395 11.S. at 242-43. The Mississippi Supreme Court has dictated that a series
of warnings must be provided to the Defendant to ensure that the guilty plea is voluntary. “A.
defendant must be advised concerning the nature of the charge against her and the consequences of
her plea ihcluding the minimum and maximum sentences that may be imposed.” Id, citing
Alexander v. State, 605 So0.2d 1 170, 1172 (Miss. 1992). And the defendant must be told that his or
her guilty plea “waives several constitutional rights including [his or] her right to trial by jury, the
right to_confront adverse witnesses and the right to protection against self-incrimination.” 1d, éiting
Boykin, 395 U.S. at 243-44.

The Mississippi Supreme Court has stated that “[i]t is not enough to ask an accused whether
counsel has explained his constitutional rights. Nor is a standardized petition to enter a plea
sufficient standing alone.” Nelson v. State, 626 S0.2d 121, 126 {1993), cit.ing Wilson v. State, 577
So.2d at 397-398. The Supreme Court stated that the trial court “must go further and determine in
a face-to-face exchange in open court that the accused knows and understands the rights to which
heisentitled.” Jd. “A pleais considered ‘voluntary and intelligent’ if the defendant is advised about
the nature of the charge and the consequences of the entry of the plea.” Alexander v. State, 605
50.2d 1170, 1172 (Miss.1992). The defendant must be instructed in this face-to-face colloquy that
a guilty plea waives the Constitutional rights to a jury trial, to confront adverse witnesses, and to
protection against self-incrimination. /4

This court explained to the Petitioner that he was waiving these Constitutional rights upon
entry of his guilty plea. Transcriptp. 7-9. The Court plainly told the Petitioner that he was waiving

his Constitutional rights. The Petitioner stated that he understood. The Court explained to the



interest of justice and pursuant to the inherent powers of the Court. Section 99-'29-2], MCA, and
Read v. State, 430 So0.2d 832 (Miss. 1983). | |

'He alleges that guilty plea was not made voluntarily due to the fact that he was i gnorant of
all rights to be afforded to him upon a plea of not guilty and at no time did his attomey notify him
of the factual basis of entering a guilty plea in the blind, which.is self evident on the merits that the
i’etitioner did plea guilty to the maximum penalty of twenty five years for the crime of burglary of
a dwelling. He argues that his attorney was ineffective by coercing him to plea guillty without
informing him of all of the rights he would be waiving and the consequences of his plea. Further,
he argues that the failure to object to an indictment to be had upon the charge of burglary of a
dwellmg is obwously plain error that requires vacation of his sentence. He argues that he should
be brought before the Court to adequately determine the validity of his guilty plea in the blind. He
argues that had it not been for his counsel’e oversights, he would not have pled guilty and the
definite plain error of not being indicted would have been addressed by- this court; He argues that
his counsel’s conduct did not fall within the wide range of reasonable professional assistance. He
argues that another well known attorney in Northeast Mississippi by the name of Richard Burdine
provided ineffective assistance of counsel in Triplett v. State, 666 So.2d 1356 (Miss. 1995). He
argues that an attorney should represent a ciient zealously within the bounds of the Jaw. He argues
that the basic duty ofa lawyer for a Defendant is to serve as the accused’s counsel and advocate with
courage, devotion and to the utmost of his learning ability and according to the law. He argues that
his counse] did not provide him wit.h the level of legal representation to which he was entitled under
the Sixth Amendment of the U.S. Constitution.

\



Petitioner the consequences of his guilty plea and the factual basis for the plea was stated into the
record by the Petitioner, his attorney and the Assistance District Attorney. This Court does not
know what other questions could have been posed to the Petitioner to ensure that the guilty plea was
voluntary and intelligent. The Court finds that this assignment of error is without merit.
The Petitioner also asserts that he is entitled to an evidentiary hearing to prove his ¢laims.
When asserting a claim of ineffective assistance of counsel in a post conviction collateral relief
motion, a prima facie claim must be stated by the Petitioner in order to obtain an evidentiary hearing
on the merits of the claim. Brooks v. State, 573 So.2d at 1353, citing Read v. State, 430 So.2d 832,
841 (Miss.1983). A petition for post conviction relief which meets the basic pleading requirements
i1s sufficient to require an evidentiary hearing unless it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claim which would entitle him to relief. /d., citing Harveston
v. State, 597 So0.2d 641, 643 (M1ss5.1992), “A post-conviction claim of ineffective assistance of
counsel is properly dismissed without the benefit of an evidentiary hearing where it is manifestly
without merit.” Sanders v. State, 440 So.2d 278, 284 (Miss.1983). “Such is the case where the
defendant fails to allege with ‘specificity and detail’ that his counsel’s performance was deficient
and prejudicial to his defense.” Brooks, 573 So0.2d at 1354; Perkins v. State, 487 S0.2d 791, 793
- (Miss.1986).
Section 99-39-11, MCA, reads, in part, as follows:
(1) The original motion, together with all the files, records, transcripts and
correspondence relating to the judgment under attack, shall be examined promptly
by the judge to whom it is assigned. '
(2) If it plainly appears from the face of the motion, any annexed exhibits and the

prior proceedings in the case that the movant is not entitled to any relief, the judge
may make an order for its dismissal and cause the prisoner to be notified



INEFFECTIVE ASSISTANCE OF COUNSEL

“Counsel is presumed to be competent.” Brooks v. State, 573 S0.2d 1350, 1353 (Miss. 1 990),
quoting Johnson v. State, 476 So.2d | 195, 1204 (Miss.1985). Thus, counsel nﬁeets the constitutional
standards if said counsel is reasonably effective in the defense of an accused. 7/d. This is so
- regardless of that client’s evaluation of his representation. /4 “An indigent criminal defendant is
not entitled to expert counsel, or to counsel of his own choosing, but only to. reasonably effective
assistance of counsel.” Id, Strickland v. Washington, 466 U S. 668, 104 S.Ct. 2052, 80 L.Ed.2d674
(1984); Morris v. Slappy, 461 U.S. 1, 103 S.Ct. 1610, 75 L.Ed.2d 610 (1983).

In order to establish an ineffectiv¢ assistance of counsel claim, the Petitioner must show “that
his counsel’s performance was deficient and second, that the deficient performance prejudiced the
defense so as to deprive him of a fair trial.” Brooks, 573 So.2d at 1353, quoting Perkins v. State,
487 S0.2d 791, 793 (Miss. 1986), see also, Walker v. State, 703 So0.2d 266, 268 (Miss. 1 997). “The |
burden is upon the defendant to make ‘a showing of both.”” Id., citing Wilcher v. State, 479 So.2d
710,713 (Miss.1985). The Defendant must allege with specificity and detail that the performance
ofhis counsel was deficient and that the deficiency prejudiced his defense. /d. Phrased differently,
the Petitioner must show that byt for the deficient performance of his counsel, he would not have
enteréd a plea of guilty.

In this case, during the guilty plea hearing, the Court conducted the following colloquy with
the Petitioner:

Q. Okay. Let met talk to al] three of you at the same time just for a moment. First is and very
mmportantly, you don’t have to plead guilty to anything. If you want to, you have the right

to have trial, When you decide to plead guilty, you waive or give up your right to a speedy



Thus, this Court may dismiss a Motion for Post Conviction Collateral Reliefifit determines
upon examination of the record that the Petitioner is not entitled to any relief. See also Houston v.
State, 461 S0.2d 720, 723 (Miss. 1984) (“The circuit court may dismiss a petition for writ of habeas
corpus summarily, without an evidentiary hearing, if an examination of the petitioner’s papers
reveals that the claims are manifestly without merit.”); Garlotte v. State, 530 So.2d 693, 694 (Miss.
1988) (“This case presents an excellent example of the appropriate use of the summary disposition
provision of $99-39-11(2), Miss. Code Ann.”); Tiller v. State, 440 So.2d 1001 (Miss. 1983) (A
petitioner seeking to withdraw a plea of guilty is entitled to an evidentiary hearing unless the
application submitted by him is so lacking in merit as to justify summary dismissal under Rule 8.07.)

In Brooks, a prisoner claimed that his attorney was ineffective in failing to object to allegedly
defective indictments and in advising him to plead guilty. In rejecting the prisoner’s claims, the
Supreme Court held:

Brooks failed to allege with the “specificity and detail” required that his counsel’s

performance was deficient and that the deficient performance prejudiced the defense.

Perkins v. State, supra, 487 $0.2d at 793 Put another way, the petitioner’s showing

was not in proper form. The facts he alleged in his proposed motion and the brief

submitted in support thereof were not supported by any affidavits other than his own.

See Smith v. State, 490 So0.2d 860 (Miss.1986) (Defendant seeking post-conviction

reliefbased on contention he was deprived of right to effective assistance of counsel,

failed to meet the pleading requirements of §99-39-9¢1)(e), Miss.Code 1972 Ann.

Brooks’ complaint concerning his lawyer is without merit for this reason If for no

other.

In this case, the following colloquy took place between the Court and the Petitioner during
the guilty plea hearing;
Q. Okay. This petition says this is called an open or blind plea except at your sentencing

hearing, the State’s not requesting that you be sentenced as a habitual offender. In other

words, you’re looking at anywhere from three up to 2 25 year possible prison sentence and

5



public trial by a jury. If you did have a trial, at the beginning of your trial, by law, you
would be presumed innocent. The burden would be on the District Attorney’s Office to-
prove you guilty before a jury beyond a reasonable doubt. You would have a right during
trial to confront and question any accusing witness. You could subpoena witnesses up here -
to Court. If you wanted to, you could testify, take the witness stand, tell the Jury your
version of the story. However, inatrial, you have the right to remain silent. You don’t have
to tcs.tify 1f you did not want to. You’d also have a ri ght to have your attorney with you to
represent you throughout your trial; and if you were to get convicted by a jﬁry and
sentenced, your lawyer could appeal your case to the State Supreme Court. When you plead
guilty, by necessity, you give up those protections. You waive all those ri ghts. There would
not be a trial by a jury. There would not be an appeal to the Supreme Court. It’s my
Intention at least as far as Mr. Childs and Mr. Hayden are concerned 1s to sentence you in
accordance with your plea bargain agreements.

And, Mr. Lockhart, in your case, there would be a sentencing date set for November the 15
at 1:30. We’d have a sentencing hearing at that time, and it would be my responsibility to
decide on an appropriate sentencé, but it would not be as a habitual offender. Do y’all all
three understand that?

(By Defendant Child.s): Yes, sir.

(By Defendant Hayden): Yes, sir.

(By Defendant Lockhart): Yes, sir. (Transcript p.7-9.)

The following colloquy also took place during the guilty plea hearing;:



Q. Finally, Mr. Lockhart, let me ask you some similar questions. Iknow you've been through
this process before of pleading guilty; right?

A. (By Defendant Lockhart) Yes, sir.

Q. You’re familiar with it?

A. Yes, sir.

Q. You’re 43 years of age now:; is that right?
A. Yes, sir. ( Transcript p.19)

The Court is of the opinion that the Petitioner’s claim that his counsel was ineffective for
failing to recognize that he was not indicted is totally without merit. The Petitioner seems to believe
that he pled guilty merely on the baéis of the Warrant issued by Honorable Lester Williamson',
Municipal Court Judge, which is attached hereto and made a part hereof by reference. The Warrant
was issued on October 1, 2003, for the arrest of the Petitioner for the offense of Burglary of a
Dwelling House, in violation of §97-17-23, MCA. Therea_fter, on March 31, 2004, the Grand Jury
of Lauderdale County indicted the Petitioner for the offense of Burglary of a Dwelling House as a
habitual offender pursuant to §99-79-83, MCA. A copy ofthe indictment is attached hereto and made
a part hereof by reference. The indictment issued by the Grand Jury is the indictment to which the
Petitioner pled guilty. Therefore, the Court finds that the Petitioner was indicted by the Grand Jury
and that the assertion by the Petitioner that he received ineffective assistance of counsel because he

was not indicted for the offense of Burglary of a Dwelling is totally without merit.

'Honorable Lester F. Williamson was the Municipal Court Judge who signed the Warrant
for the arrest of the Petitioner. Judge Williamson is now the Circuit Court Judge for the Tenth
Circuit Court District, which includes Lauderdale County, Mississippi.

6
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up to a $10,000 fine at a sentencing, but it would be my responsibility at that time to hear

-evidence and make a decision about what sentence to give you, and that date is November

15%, Is that your understanding of your circumstances?

Yes, sir.  ( Transcript p.21).
3ok ok ok ok K K oK o ok ok ok o ook ok ok ok
Frederick, has anybody tried to force you into plea-ding guilty or make you do this in any
way? |
(By Defendant Lockhart) No, sir.
Is this what you want to do under ali the circumstances?
Yes, sir.
Has anybody promised you anything to get you to plead guilty other than this what ] call a
quasi plea bargain where the State’s agreed to drop the habitual part of the charge and you
would be ]ooidng at anywhere from three to 25? Has anybody promised you anything other
thah that to get you to pleud guilty?
No, sir.
Have you had a chance to go over your case with your attorney, Pat Jordan?
Yes, sir.
Are you satisfied with the help and assistance he’s given you?
Yes, sir.
By the Court:  Pat, are you satisfied your client’s making | this decision freely and -
voluntarily?

By Mr. Jordan:  Yes, sir. He’s been very - -



The Petitioner claims that he was provided ineffective assistance of counsel by his counsel
not informing him of the rights he would be giving up upon an entry of a plea of guilty. He asserts
that his counsel tricked him into signing a plea agreement to the charge of Burglary of a Dwelling,
that carried a maximum penalty of twenty five years. The Petitioner also alleges that he received
ineffective assistance of counsel by his counsel failing to notify him of the factual basis of entering
a plea of guilty in the blind, He alleges that his counsel coerced him into pleading guilty without
informing him of all of the rights he would be waiving and the consequences of his plea.

The Court is of the opinion that the assertion by the Petitioner that he received ineffective
assistance of counsel is totally without merit. Prior to entering his guilty plea, the Petitioner signed
a Petition to Enter Plea of Guilty, which was filed with the Court on October 11, 2004. The
Constitutional rights that are associated with trial are set out in paragraph five of the Petition to
Enter Plea of Guilty. The Petitioner initjaled a Space next to paragraph five which indicates that he
either read paragraph five or that his attorney read it to him. The Petition to Enter Plea of Guilty
states in paragraph five that the Petitioner “knowing and understanding the Constitutional guarantees
set forth in this paragraph, I hereby waive them and renew my desire to enter a plea of guilty.”

Furthermore, the Court took great pains to explain these Constitutionaj rights to the
Petitioner during the guilty plea hearing. The Court explained that he was waiving all of his
Constitutional rights associated with trial by entering a guilty plea. Transcript p. 7-9. The Court
explained that the Petitioner was waiving the right to remain silent, the right to a public trial before
a jury, the right to confront and question witnesses and the right to have an attorney present during
the trial to represent him. Transcript p. 8. The Petitioner stated that he understood. Therefore, the

Court find that the Petitioner’s allegation that he received ineffective assistance of counsel for failing



to inform him of his rights is without merit and that the Petitioner’s own sworn testimony belies his
assertiéns. |

The Court 1s also of the opinion that the Petitioner’s allegation that he received ineffective
assistance of counsel by his counsel coercing him into pleading guilty and that his counsel did not
inform him of the factual basis for his plea of guilty. Again, the Transcript of the Guilty Plea
hearing belies the Petitioner’s assertions. As shown in the colloquy below, the Court inquired of the
Petitioner whether he was satisfied with the legal assistance f)rovided by his attorney. Transcript
p. 23. The Petitioner stated that he was. The Court also asked the Petitioner if anyone had promised
him anything or coerced him into entering a plea of guilty. Transcript p 23. The Petitioner stated
that no one had promised him anything or coerced him into pleading guilty.

The Court also went to great pains to ascertain the factual basis for the entry of the
Petitioner’s plea of guilty. The Court questioned the Petitioner at length regarding his acts and
intent on the night of the burglary. Transcript p. 24-27. The Petitioner stated that all he did was
chmb in through an open window and pass out from being intoxicaied. He did admit that he stole
some money that was laying on some clothes on a dresser. Transcript p. 27. He also admitted that
he did have to raise the window to enter the house. Transcript p. 27.

The Court then questioned his attorney and the Assistant District Attorney. Transcript p.27-
29. The Court 1eamed that the victim arrived at his house and discovered a lawn mower under a rear
window of the house and a bicycle. The victim called the police. When they arrived, they found
the Petitioner passed out in the house. The Assistant District Attorney stated into the record that
numerous items of personal property were missing from the victim’s residence. She attested that

the prosecution would seek to prove that the Petitioner was the perpetrator who burglarized the
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By the Court: The plea - -

By Mr. Jordan:  He’s been very cooperative.

By the Court: The plea arrangement that I just went over, is that your understanding?
By Mr. Jordan:  Yes, sir.

Frederick, this petition says you've been in jail, locked up for over a year, total of 375 days
on. this charge. Is that true?

{By Defendant Lockharrt)' Yes, sir.

Mr. Lockhart, Paragraph 16 says, and I'm going to read it here. It says, On or about the 30"
day of September, 2003; that you, Frederick Dean Lockhart, did then and there unlawfully
and burglariously and feloniously break into and enter a dwelling hourse of a Wayne
Whitehead wherein valuable things were kept for use here in Lauderdale County,
Mississippi. Is that true?

Yes, sir.

Where was Mr. Whitehead’s house, whereabouts?

I"'m not familiar with the address, the location.

What area?

I was under the influence at the time it happened and - -

Influence of oxygen or water or what?

. Alcohol, alcohol.

You were intoxicated from alcohol?

Yes, sir.

Was it inside the city limits of Meridian? Was it out in Whynot or Vimville or where?

i4
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No. It was here in Meridian over by - - behind the employment office.

Okay. Not too far frém the Courthouse here?

Yes, sir.

How did you get into the house?

Through a window.

Did you open 1t and go in or bust it out or what?

Well, apparently it was already open. Someone had been there before me, aﬁd I crawled in
and laid down and went to sleep there, and that’s where the police found me, right there.
Did you have to open the window any to get in?

No, sir, it was already open.

So you did not break anything?

No, sir, I just entered.

You just crawled into an already open window?

Someone apparently had already been there already before me.

Sir?

Someone must have been there before me.

So somebody came in there ahead of you?

Yes, sir, had to.

What crime did you intend to commit once you got inside?

Well, I was looking for a place to lay down and rest because I was drunk. T was riding a
bicycle, and I needed a place to lay down and rest, try to sober up and - -

Okay.

15
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And that’s when I went behind the house looking for a place to lay down and went inside.
Do you understand that burglary of a dwelling requires - -

Yes, sir.

Listen to me a minute - - requires the State to prove two elements; number one, that you

broke into, forcibly entered a dwelling house. That means you either kicked the door in or
you opened the door by turning the knob or you lifted up the window or you busted out the
window or you did something by force to get inside. And number two, that once you got in
there, you intended to commit some crime once inside. It might be stealing property. It
right be vandalizing the place. It might be assaulting an occupant or fighting with an
occupant once you get in. But those are the two elements of burglary. Do you understand
that? |
Yes, sir.

From what I hear you saying, you didn’t do either one.

Well, [ lifted the window up, yeah.

You lifted the window?

Yes, sir. It had bars on it.

Okay.

And the bars were tookin (sic) off of it.

Okay. But you had to actually lift the window up to open it to get in?

Yes, sir. o

Did you intend on committing any crime once you got inside?

16
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At the time, no, sir. T was under the inﬁuence. I was heavily intoxicated. I just wanted to
rest, .lay down. I didn’t take anything out of it other than some money that was laying
around.

You didn’t take aﬁything other than some money that was laying around?

Yeah, that was it.

Whére did you find the money?

It was laid up on the dresser.

So you took - -

On a pile of clothes, so....

Excuse me?

It was on a pile of clothes.

You found some money inside the house laying on a pile of clothes, and you took the
money?

By the Court: Pat, is that consistent with your understanding of the facts of this situation?
By Mr. Jordan:  Yes, sir. It appears that the owner of the house came home and he noticed
that - - he’d been home earlier and he noticed his lawn mower positioned, and he went
around to the back of the house, and he found a bicycle which my client was riding. As he
said, he was totally intoxicated. And it does appear from what we understand that the
restitution is allegedly over $3,000, and supposedly the victim didn’t - - wanted the very
minimum sentence. He just wanted some antiques. What we’re supposing, your Honor, is
maybe the house had already been burglarized earlier because the burglar bars were beside

the house. When the victim came home, he asked a neighbor to call the police. The police
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came. They brought the K-9 dog. Mr. Lockhart was inside. He had $13 and some change.
He had some sardines, and he also had a letter from some music company in Hattiesburg on
his person. He was passed out.

By the Court: How does the State intend to prove that he intended to commit a larceny?
By Ms. Young: Well, your Honor, if he just - - he just admitted, first of all, that when he
got there, he stole money. But, your Honor, it is our contention - - this man had a lot of
things missing out of his home. He had clothes missing. He had a whole lot of things
" missing; furniture, electronics from my understanding, small electronics. And it is the
State’s contention that he went in and burglarized it one time and then he came back. And
the second time he was there was when he passed out.

By the Court: Okay.

By Ms. Y-oung: He has by his own admission, Judge, admittéd that he went in and stole
some money, so he - - if he didn’t have the intent when he went in to do anything else but
trespass, he had an intent to commit a crime once he got therein, you Honor. Restitution is
going to be an issue in this parﬁcular case, though.

By the Court: Ckay.

Frederick, do you have any questions of me or anything you don’t underétand?

No, sir. I just want to state that I didn’t come and leave and come back again. That’s where
I was. That’s where the police found me. I was laid there asleep. I was drunk.

Okay. Iunderstand that, but you understand the District Attorney claims the victim - -

Yes, sir.

18



Q. - - believes that you - - you or somebody else caﬁlc in the house earlier and stole a whole
bunch of his stuff and that you were found in the house passed out drunk with some of his
money in your pockets, so - - do you understand that?

A Yes, sir.  (Transcript p. 23-30).

The Court then found on the record beyond areasonable doubt that the Petitioner had offered
a free, voluntary and intelligent plea of guilty. Transcript p.30. The Court also found that the
Petitioner had the advice of competent legal counsel and that there was a sufficient factual basis in
the record to justify acceptance of his guilty plea. Transcript p.30. The Court then set the
sentencing hearing for November 15, 2004, at 1:30 p.m. Transcript p.30.

The Court is of the opinion that the claim that the Court erred in accepting the Petitioner’s
plea of guilty is without merit. The Petitioner was fully advised about the nature of the charge and
the consequences of his entry of the guilty plea to the chérge of Burglary of a Dwelling. In his plea
petition, the Petitioner affirmed that his lawyer fully advised him of the nature of the charge and
the possible defenses he might have. The Petitioner acknowledged that he understood that by
pleading guilty he was waiving his right to a jury trial, to cross-examine witnesses, and to protection
against setf-incrimination. During the plea hearing, this Court questioned the Petitioner regarding
his age, his ability to read and write, and whether it was his signature on his piea petition. The
Petitioner stated that his lawyer reviewed the petition with him and that he was satisfied with his
lawyer’s performance. The Petitioner stated that he understood the maximum penalty the court
could impose on him was twenty five years. He stated that he did not know of any reason why the
Jjudge should not accept his pleas. He acknowledged that he was pleading guilty for the sole reason

that he was in fact guilty of committing the crimes. The court accepted the Petitioner’s plea, finding
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that he understood the circumstances gnd the consequences of offering his pleas, and offered the
pleas freely and voluntarily after having been advised by competent counsel. Based on the Court’s
review of the file, pleadings and transcripts, the Court finds that the Petitioner entered his guilty plea
knowingly, voluntarily, and intelligently.

Finally, the Court is of the opinion that this case should be dismissed as frivolous. “In
determining whether a case brought in forma pauperis should be dismissed as frivolous, the courts
have arlthree-pa'rt test: (1) does the complaint have a realistic chance of success; (2) does it present
an arguably sound basis in fac-t, and law; and (3) can the complainant prove any set of facts that
would warrant relief.” Dock v. State, 802 So. 2d 1051, 1056 (Miss. 2001). The Supreme Court has
stated that “Sections 47-5-138(3)(a} and (b), are fully applicable against pro se litigants who seek
post-conviction relief.” Id., citing Retherford v. State, 749 So.2d 269, 275 (Miss. Ct. App.1999)
(affirming sanctions against pro se petition for post-conviction relief). The Court finds that the
Petitioner’s Motion has no realistic chance of success, has no arguable basis in fact or law, and does
| not warrant relief. Therefore, the Court finds that the Petitioner’s Motion is totally without merit and
is hereby dismissed as frivolous.

IT IS THEREFORE ORDERED AND ADJUDGED that the Motion for Post Conviction
Collateral Relief be and hereby is dismissed. The Mississippi Department of Corrections is ordered
that sixty (60) days of accrued earned time shall be forfeited by Fredrick D. Lockhart within the
parameters of §47-5-138, MCA. The Law Clerk is directed to mail a copy of this Order to the
Petitioner Fredrick D. Lockhart, to the Director of Records at Parchman Penitentiary, and to

Honorable Bilbo Mitchell, District Attorney.
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SO ORDERED AND ADJUDGED, this the _ (Q day of March, 2007.
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Supreme Court of Mississippi
Court of Appeals of the State of Mississippi

Office of the Clerk
Betty W. Sephton (Street Address)
Post Office Box 249 450 High Street
Jackson, Mississippi 39205-0249 Jackson, Mississippi 39201-1082
Telephone: (601) 359-3694
Facsimile: (601) 359-2407 e-mail:sctelerk(@mssc . state.ms.us
April 3, 2007

Frederick D. Lockhart
V.

State of Mississippi

Case # 2007-TS-00523
Lauderdale County Circuit Court 1st District # 06-CV-077

NOTICE

The notice of appeal has been filed in the above styled case, and we have not received a
copy of the certificate of compliance in accordance with M.R.A.P. 11(b)(1) which states:

Within seven (7) days after filing the notice of appeal, the appeliant
shall estimate the cost of preparation of the record on appeal, including,
but not limited to, the cost of the preparation of the transcript, and shall
deposit that sum with the clerk of the court whose judgment or order has
been appealed. The appellant shall siimultaneously file with the clerk of
the trial court a certificate setting forth the fact of the compliance with this
subparagraph and shall serve a copy of the certificate upon all other
parties, upon the court reporter, and upon the Supreme Court Clerk.

Please provide us with our copy. If either the clerk or court reporter(s) do not provide
estimates, M.R.A.P. 11(b)(1) provides for alternative methods. Thank you.

Botn, W Skt

CLERK
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IN THE CIRCUIT COURT OF LAUDERDALE COUNTY
THE STATE OF MISSISSIPPI

FREDRICK D. LOCKHART PETITIONER
VS. CAUSE NUMBER 06-CV-007(W)
STATE OF MISSISSIPPI RESPONDENT

ORDER GRANTING PETITIONER LEAVE TO PROCEED IN FORMA PAUPERIS
CAME ON for héaring this date for the Court to consider whether to al_low the Petitioner
to proceed in forma pauperis on his appeal of the denial by this Court of his Motion to Vacate and
Set Aside Sentence to the Supreme Court. The Petitioner has attached an affidavit of poverty to said
Motion. The Court having considered the status of the Petiﬁoncr, finds that the Petit-ioner is a
pauper and may proceed with his appeal in forma pauperis. Therefore, the Court hereby orders that

the Petitioner is granted leave to proceed with the appeal of this matter in forma pauperis.
SO ORDERED, this the E day of May, 2007. - 7
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In The Circuit Court Of Lauderdale County,

For The State Of Mississippi

Frederick D. Lockhart Petitioner
Versus Cause Number:085-04
State Of Mississippi Respondent

Motion For Production Of Documents

Comes Now, the Petitioner, Frederick D. Loc;hart, Pro'sSe,
and moves this Honorable Court for production of documents pursuant
to the Freedom Of Infdrmation Act (FOIA) under Miss. Code Ann §25-61-1,
cited as the "Mississippi Public Records Act 1983."

The Petitioner requests this Court to produce any and all document
and/or records Pertaining to the above casue number, styled, Frederick
D. Lockhart vs. State Of Mississippi, Cause Number 085-04, in the Circuit
Court Of Lauderdale County, Mississippi, the requested documents and/or
records are as following:

1. A certified copy of the State's Motion Of Discovery in cause
number 085-04.

2. A certified copy of the Certificate OF Initial Appearance Form,
Affidavit Of Financial Eligibility Form (and) Order Adjudging Defendant
To Be Financially Eligable and Appointing Of Attorney Form in cause num-
ber 085-04, and Affidavit To Accompany Motion For Appointment Of Attorney.

3.2 certified copy of the Order Binding Over To Grand Jury for the

o¥s~-ay
offense of Burglary Of A Dwelling (MCA 97-17-23) in cause number G-8%wg-d—
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4. A certified copy of the Grand Jury's Indictment in cause
number 085-04 charging Burglary Of A Dwelling pursuant to MCA 97-17-23.
5. A certified copy of Plea Acceptance Hearing Transcript and a
copy of the Pre-sentencing Report in cause number 085-04.
6. A certified copy of the Sentencing Order in cause number 085-04.

A certified copy of any and all Documents and/or Records pertaining

to cause number 085-04.

Wherefore, Premises Considered, the Petitioner prays that this
Honorable Court will grant his Motion For Production Of Documents pursuant

to (FOIA) Miss. Code Ann. §25-61-1, and any other relief this Court deems

to be just and proper.

Respectfully Submitted,
Frederick D. Lockhart
#57343 Unit 29-D-Building
Parchman , Miss., 38738
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Certificate Of Service

This is to certify that I, Frederick D. Lockhart, have this
day caused to be mailed, postage prepaid, a true and correct copy of
my Motion For Production Of Documents, via United States Mails to the

following listed person(s):

Donna Jill Jdhnson, Clerk
Lauderdale County Circuit Court
500 Constitution Ave,.

Meridian, Miss. 39301

Herein witness my signiture this the f? day of /@@QL// '
/s

2005, A.D..

Frederick D. Lockhart

#57343 Unit 29-D-Building

Parchman , Miss. 38738
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IN THE CIRCUIT COURT OF%’E&UDERJSRLE COUNTY

THE STATE OF MISSISS
2005 HAY 26 A5: 0

STATE OF MISSISSIPPI PR
w"f.j.ql S {\4 ({j—-.{’/.’f 2 9*”?“”“}
PN Tr AR S & E
VS. CimCUIT CLERK NO. 058-04

FREDERICK D. LOCKHART

ORDER DENYING MOTION FOR PRODUCTION OF RECORDS

This cause came before the Court on a Motion filed pro se by the defendant requesting a
free copy of all records on file in the above styled and numbered cause. The Motion contains an
affidavit of poverty signed by the defendant. It is obvious from the Motion that the defendant is
attempting to obtain his Court recbrds free of charge to search for possible defects which may
permit a collateral attack on his conviction.

The defendant was convicted on October 11, 2004, of the charge of Burglary of a
Dwelling. The conviction was the result of a guilty plea in the blind. The court sentenced the
Defendant to serve twenty five years in the custody of the Mississippi Department of Corrections.

This Court does not have Jurisdiction over a request for records that is not part of a post-
conviction collateral relief proceeding or a direct appeal to the Supreme Court. It is the opinion
of the Court that the Motion is without mertt and is frivolous, and therefore, should be dismissed.
See Ladd v. State of Mississippi, 434 F. Supp. 11 (1977), Cowan v. United States, 445 F.2d 855
(5th Cir. 1972), and Griffin v, lllinois, 351 U.S. 12 (1956), Fleming v. State, 553 S0.2d 505 (Miss
1989); Walton v. State, 752 So.2d 452 (Miss.Ct. App. 1999).

IT IS THEREFORE ORDERED AND ADJUDGED that the Motion be and hereby is
dismissed. The Court further finds that this Order is not a final judgment which may be appealed.

The Petitioner may not appeal this Order in forma pauperis without first obtaining written



permission of this Court. The Law Clerk shall mail a certified copy of this order to the defendant,

Frederick D. Lockhart, #57343, P.O. Box 880, Parchman, 738. /
SO ORDERED, this the A day of May, 2005, é / :; f E

CIRCUIT JUDGE
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