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CAUSE NO. A2401-2006-00478 

IN THE CIRCUIT COURT OF HARRISON COUNTY, MISSISSIPPI 
FIRST JUDICIAL DISTRICT 

MICHAEL WAYNE DAVIS 

VERSUS 

STATE OF MISSISSIPPI 

ORDER 

This cause is bcfore tht. Court on Michael Wayne Davis' pro se Petition for Post-Conviction 

Collateral Relief. This Court, having reviewed the petition as well as the applicable law, finds the petition 

is not well taken and should be denied. 

Michael Wayne-Davis was indicted July28,2003 in amulti-count indictment charging him with Count 

I - manufacture of a controlled substance (methamphetamine), Counts I1 and 111 - aggravated a s sa~~ l t  on 

police officers and Count IV - possession of a controlled substance (methamphetamine). Davis was charged 

as a habitual offender based upon the 1998 felony convictions of possession of a controlled substance and 

two counts of uttering forgery. On Janual-y 29,2004, Davis filed a petition to enter an open plea of guilty 

to Counts I, I1 and 111, in exchange for the State passing to the files Count IV. The Court accepted Davis' 

guilty plea, ascertained that he was a habitual offender and sentenced him to five years in Cowt  I, thirty years 

in Count 11 and thirty years in Count 111, with Counts I1 and 111 to run concurrently with one another but 

consecutive with Csunt I, for a total of thirty-five years to serve as a habitual offender in the custody of the 

Mississippi Department of Corrections. Davis now files a petition for post-conviction collateral relief and 

argues he received ineffective assistance of counsel, his guilty plea was involuntary and the indictment was 

improper. 

I. Ineflecrive Assistance of Counsel 

In Stricklandv Washington, 466 U S .  668 (1984), the United States Supreme Court adopted a two- 



prong standard for evaluating claims of ineffective assistance of counsel. First, the convicted defendant must 

show that counsel's representation fell below an objective standard of reasonableness. Id. at 687-88. Second, 

the defendant must show there is reasonable probability that, but for counsel's unprofessional errors, the result 

of the proceeding would have been different. Id. at 694. This test applies with equal validity to challenges 

to guilty pleas. Hill v. Lockhurt, 474 U.S. 52, 58 (1985). As applied to the plea process, the focus of the 

first prong remains the same, while the second prong focuses on whether counsel's unprofessional 

performance affected the outcome. Id. 

Davis first argues he was coerced by his attorney to plead guilty and was told he would not receive 

more than five years. However, in the petition to enter plea of guilty, Davis clearly acknowledged that his 

sentence was up to the Court and that he could receive zero to ninety years imprisonment. Moreover, Davis 

indicated his satisfaction with his attorney's advice and recognized that if he had beeu told by his lawyer that 

he might receive a lighter sentence this was merely a prediction and not binding on the Court. Upon review, 

there is no indication Davis' counsel's representation fell below an objective standard ofreasonableness nor 

is there evidence that, but for counsel's errors, Davis would not have pled guilty. Thus, this issue is without 

merit. 

II. I~r?voluntary Plea 

Davis next argues his plea was not voluntary since he was coerced by his attorney to plead guilty. 

As discussed above, there is no evidence of coercion and no indication that Davis' plea was involuntary. 

Additionally, in his petition to enter plea of guilty, Davis indicated he was not under the influence of ally 

drugs or intoxicants and stated, "I offer my plea of guilty freely and voluntarily and of my own accord and 

with full understanding of all the matters set forth in the indictment and in this petition and in the certificate 

of my lawyer which follows." Upon review, this Court finds Davis' plea was voluntarily entered. 



111 Ymproper Indictment 

Davis last argues the portion of the indictment charging him as a habitual offender is improper since 

he "has never served any confined time." The indictment states as follows: 

And we, the aforesaid GRAND JURORS, upon our oaths do further present, that he, the said 
Michael Wayne Davis, is a habitual criminal who is subject to being sentenced as such 
pursuant to Section 99-19-81, Miss. Code of 1972, as amended, in that he, the said Michael 
Wayne Davis, has been convicted at least twice previously of felonies or federal crimes upon 
charges separately brought and arising out of separate incidents at different times and has 
been sentenced thereon to separate terms of imprisonment of one year or more, to-wit:" 

(Emphasis added) 

The indictment states Davis was convicted ofpossession of a controlled substance and sentenced to 

three years in cause number B2401-1996-01146. The indictment further states Davis was convicted oftwo 

counts of uttering forgery and sentenced to serve seven years for each count in cause number B2401- 1997- 

00532. Thus, Davis "has been convicted at least twice previously of felonies or federal crimes upon charges 

separately brought and arising out of separate incidents at different times and has been sentenced thereon to 

separate terms of imprisonment of one year or more" as stated in the indictment. The fact that Davis may 

not have served any timc is irrelevant. Upon review, this Court finds the indictment was proper. It is 

therefore, 

ORDERED AND ADJUDGED that Michael Wayne Davis' pro se Petition for Post-Conviction 

Collateral Relief is hereby DENIED 

ORDERED AND ADJUDGED this the ,2007 
I 
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AFFIDAVIT 

I CAROLREDMOND , under penalty of perjury swear or a f f i  that all of the foregoing 

statement made herein are true and to the best of my knowledge. 

I had a conversation with Michael Davis Attorney, Fred Lusk, June of 2003. Mr. Lusk 

told me that Michael would not receive any more than (5) Five years for his charges, and 

he would get him back into court within (2) Two years for a sentence reduction and all of 

his good time would be put on his new reduced sentence. 

Personally Appeared Before Me, the undersigned Authority in and for jurisdiction, the 

within named Petitioner, who, after frst being by me duly swom, stated on Oath that the 

statements set forth in the above and foregoing are true and correct as therein stated. 

Sworn to and Subscribed before me, this the Q* day o fo.up& 2006. 



AFFIDAVIT 

I Carol Redmond, under penalty of perjury swear or affirm that all of the foregoing 
statements made herein are true and to the best of my knowledge. 

I had a conversation with Michael W. Davis's attorney - Mr. Fred Lusk, on or about 
the month of June of 2003. Mr. Lusk told me that Michael W. Davis would not receive 
any more than (5) years for his charges, and Mr. Lusk would file a motion for sentence 
reduction within (2) two years, and all of his good time would be put on his new reduced 
sentence. 

Mr. Lusk said, "but if Michael W. Davis wants to go ahead with a trial, then he will be 
facing capital charges and we will need all the witnesses there in court". 

In or on about May or June 2005,I did call Mr. Lusk, but he would not take any of my 
calls,. Mr. Lusk knew that I wanted to ask him about that sentence reduction Motion that 
Mr. Lusk said that he was going to file if Michael W. Davis did plea guilty. 

Personally appeared before me, the undersigned authority in and for jurisdiction, the 
within named petitioner, who, after first being by me duly sworn, stated on oath that the 
statements set forth in the above and foregoing are true and correct as there in stated. 

*L 
before me, this the 

,2007. 
$3 day of 

NOTARY 
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