






R;11 v. S‘hk 388 50, Ad. I43 ( H i s s .  1920) 
ljubbeird y. ST& 437 50, ad. 143 ~ ~ . l ; s 5 .  / f a 3 1  
D C K ~ E  ~h;/i;'ps v.srnt~ NO, 53949 5. ct. Y ~ I  50. ad ~'76; 198a 

Mis.;. L E X ; ~  aa5v 06% 37, 198a 
G w E ~  E.  B E N A & ~ L  d>. S 4 8 3 " 1 ,  ~ f ,  Miss, 45/ 5 ~ ,  Jd 7&?7 1qBY 
V. 5fif;: OF Miss. Miss. L E x I ' ~  17Y6 PIny 1Li148g 
LEA& ERL-JOO~ 534 So. Ad. 1378,1385-2'7 f k t ; s s .  /?BY); 

G A R ~ E R  v, STXz 531 54, ad. 80% $04 ( ~ c ' 5 5 .  I%@ 
Co/iflM v. 5 f A  ~ 8 3  5&. ad. 6ao,6aa ( ~ ; s s ,  1486) 
I n l i l i ; ~ ~ ~  v~ s mtz q73 6, ;LJ, 97.4 ( ~ ; 5 5 .  t ~ s 5 i  

L E R ~ Z R W O C ~  V ,  m f ~  Y 33 50. ad q 64 ( M ; ~ s .  FIBS) 
~ € 4 5  O S C M  Y D M * ~ ~  V.  ST^, do. 5 6 a B  5, C* H;SS 507 ~ o ,  d .  1487 

N;s5. LExl5 dv4d A 
M c ~ / P ~ E  V. 5f4fr :  YD? 50, ad, 530 ( ~ 5 5 ,  ~Yhl 50. ad. 131-I; 

14% M&. L E & ~  3 6 3 8  5i&/o, 148% 
A 68 V, 5i-etq 583 50. A d ,  13q, 17'7 ( ~ ; 5 5 .  194/] 
Z b o w r  v 5i;sf-z 4 0 Y  50.2d. SYS (M:M. 1981 ) 
?,ti V. 5-fz y3'7 5u.ld. 330 /M;55, 1431) 
P?7y~odd A I ; X R / J ~ Z R  V.. ST& do,. 90 - K'P- I 3 I D  ; 5 a p i ? ~ ~ p  (;?u~foF ~ i 5 5 .  

605 50, Ad, i 1 . 7 ~ 3 ,  1992 NI:~L; 

, . 
SO. 2d: i W;l9'Ji ~;'ss .~i ' i i ;s  38B,>LJzl=i, I'iYi~2c;drd 

~ ~ I / ; ' R ~ A , c . S N ; ~ ~ V . ~ ~ ~ ~ E  8 3 5  50 ,ad92? ;2oaa  t - f ; 5 5 . ~ ~ * i s  a48 
AKA k?N'l'nu ~/qi?ijtaph~t? 5rl;fh D L ~ O ~ E R  3,. -;LOO& 

k'i/50d V,- 5 TM& 577 50' a d .  34Y, 346 -9'7 (Mj55: l q f i )  
Y i 3 t i s  v, s ~ t z  i 8 9  si;. a d .  Y I ~  (/?;5~, ( f q b ~  ) 







L~~U,-J~E/ foo i: hj j. f i ; ~ ~  ;d w ERIZ;IJJ, dclvrd r / ? ~  ~.dl(/j  o F h~ d~b2: t~~ /~r~T- .A( . '~ i f i i 1 f id t  
Rha~cf- h;r<.j~lFndd 4 5  fc  tk-. c 'vzt~ f-5 t i w r o c r l ~ t ~ ~ d  C$ 7 ~ 1 1 ~  3/, .;2uc?a,.< 

R?nf Cou d52/ Chndj&i f lqf  OL,?COM/< W; fh &/5i /,y 5 inti M E ~ S  fo ;d~i?,~,df?f i  
dir6fdL./~~t-A~~t'fi~i~~t 9+,4g i~ -h f i f  ,JJ b ,d  ;aci i i~  h.t-/r;vz pi.,;1, A / J ~  I ~ ~ P ?  </J 5fi ;/4~j 
YO* c~c ,d fhu r /~  d; t t .n lE?s f/wfc..l~ ,, & Fiudd ) ~ ~ d u r ; + h  +hi5 5mfiwE //' t 

y m  do& h n v ~  n ch~r /c t - - '  i o u  ~ ; 1 5 f -  op+/i idth n p i i n  o / - ' ~ - ~ i [ t ~  0 ~ p ~ ' / J p l ~ f i  : 

Couiiz i  o-irced, d r f d ~ - / l r ~ m , m / d t  & I /  ih,- way r d ~  0 5 )  yinsl h i  ~ E L ~ W -  
~ d ,  

&u,:j~f AJ nlJ Why. N c f fd id ~ E ~ E I J ~ E I J ~ L  dt&d//idk?? b ~ h n / L  ~ . G & z E  E d -  
' l%~; /J ' j  R ~ J ~ E R  -'a& st f?t~ / J ~ C ~ E C L . ( ~ ~ Z  /?doi ~ o u l J ' ; i / -  fi?EJ l ~ $ # ,  /&ZLJ \/F%;Y W E / /  
OF F A I ~ ~ J  ~ E ~ ~ ~ / - ~ D / J ~ ~ ; V L ~ + J ,  h ~ l t ~ l / o ~ i : d  % i 5  / ) t i ~ d ~ , y  d;fh&rnt 81/cN, idy  rht; 

+s ~ ~ J S ~ C C  t ti i i '  5 F ~ ~ ~ B  
&udSd h d a  rY+ da vc,q,t Kt; n f i d  cot4irriidj d c r d & ~ - . A P ~ ~ n i i ~ d f i  h : n - 

%IF&* H , I O W ~  n*y F* h:5 L?' R i ~ d  5 oa Fhni l y  thnt  ~ 8 s  ;ri t h ~  & i r ~ f R o o ~  AlE ijhE, 
Add 5ui?€/y d i d d d  p R E p 9 R E  F u a ~ d y  Ni.fh~#fiod od t h i s  bs ~ E A E J  by NtehnsL a D,L)I/!S, d~ f & d & r ~ f - / f r ~ ~ f l / ) i t 7 d %  



J LLu/d '& out;jd 30 f i t y ~  . 
Coud5d FL-lgd +o ~ d f a i ? ~  M l c h ~ ~ l  d. I M v i s  Shot r ~ r J d m  fhc i ~ f i b ; h r s ~  OFF- 

L)rJ OR i h o u f  ths MO&I O ~ ~ + % M ~ E R  oF ;loox, #/chntL 
v\l: Bhvi:. z , j i a ~ d  A p i m  ~ ~ * / \ l o . t ~ ~ c i / f ~ " I ; (  C),ch~l) t  C~.d~f7t-?~?5T &~(( icnL B / s -  , ,s of. - t&&, /fap&d C o ~ i g ;  o f  ihc ~ u P E ) ( I ; , ~  Ch??'.; 
_ / ( ~ ~ + d f  .i. fi,7/:~&wt~.t~~ OF A C O J J ~ Z O J E ~  5h  . c t f l d c ~  f i ~ h d  /?I -3Y - 1,3(@(l), 
M&. OF i92d ndd J d o ~ d T  ,E ndd CU'A Lf S 3 i  , f i , y j i ? ~ 9 v d ~ J  / ? 5 5 , 9 ~ l t  oiJ 6 
P ~ C E  ~FI%ER,-+;/O b r . c i d . j ,  $&fil.,l 4 ' 7 . - 3 - 7  (2)  (b) Miss. &&OF /9?aL, 
H;chnd M I./.,fVis W,95 ~ E ~ U R N ' C ~  f o  tk+ / i 4 t?~ i !h~  C ' ~ ~ ~  Jty Jhil ERE he RL'MR;A%~. 
L ' o d  P ~ Z O C E E ~ ; ~ ; Y L ,  wRS d P r / Z R  ~ f d . . ~ $ h o d  by ddI%ddi$t -APPen/~ndt  JLJR c.;rEeE 
+hay EXP/ ,B&~ by hi5 Co.rniS~*L /LZli. l%d CLGK' fit R ~ J ~ ~ ~ M L  d~13lnlq f h ~ y m z f  OF 

















\nl, 2Av: ' s ,  should h n v ~  b m J  r s ~ c o u l J h h 1 ~ n 5  fkil d i a ~  5 ; ~ p i y  hcr7'frd fk~!&~?+h 
f h ~  ~ ~ k o u d d  n t  h;s  FEET. 7 h ~  5hitc &il~=d ;nl peoduc;dg t l d s  id Coctizr, R& :f 
15 FU&ZR h ~ \ ~ ~ u ; d  hJE5/E&  id ~ : s ~ I Y  : ~ p ;  C R i H i ,  F 0 t ~ ~ n j . j ; ~  s ~ E J ~ & S ~  1 
LJhb5 j o b  ;sfis t c  R E ~ ~ ~ ; V E  A / I  515~161.1 P V , ! ~ ~ & E .  i f  i f  Lcioilid bi 5 ~ ; d  O?~E@~;S€, 

, ou O&ly h&J ,?ik E Y E  ~ ; t t J c ' 5 $ ,  /-/4fi Mi3GEe ori&r?!5fi/ &>r/iJju~t % &hi,?& :cAC 5Iuc.j s fi+oJiY f i ~  j i? ia~j  the)- t.+ulii 
Wfi5. &.LGSK doiriq hh job  SG nf// tbnf hrcd;dht d f r  d hi i  t v:d.&$ Fo* 

*dl. Th€E iL95 ~ d t y  o,fE 'bdE a C L ~ ( ~ S ~ & P ! ' '  Shi+tlq,'chnel W.. bAV;.l d;d dCT 
~ R V E  tbt.. rr 4 # f ~ c d  tc iJfikds t l ? ~  g ~ o c t d d  q j d  thntwns w.h~ td  h~ LJM i d  
thE mi id2 % t h i  3 o d  wfiivig hi5 hnd& :r k a i d r )  (';KG 6 8  n ~ T R -  
P ~ A ~ J E  t- I R I J ~  dowht ! W. ~ A V ; $  K ~ E W  ah05 c49Q i ? d ~  a/?d h ~ l ( n j ~ ~ ~ !  
L'k&d&i ? % E . C H P  id  $ c r d & , - J ~ ~ d d i ~  K&w f e u .  t#02dEl Foit 
Nt&fi~/id 3Aili.5 (MI?. ) ~f I& +;HE  OR fc h ; ~ ~ / ~ t ?  o i2a jh~~d iss  d;d 
~ - ~ ~ . L U S I J  65 , :  t h ~ , ~ u d  co? p w ~ c ~ + , ' a  r3biiis~a, ~; ' f  t ~ d  E V ~ ~ E ~ C E  8 5  9- S - hnv& 5 I 02 f l ? ~  edd ~ u I J - F L  M P ~  ..u514 So SSL iddthnf 
FOR gadgi-, ~ ~ . r * i i r l  # ~ , L u T *  K~JSLI VE* WBI I  t??~ q z e  :f&(i£i? ~ l i y  
3 2 ~  0~ r ; t j  , ~ i -  fh i~&&5 r-rsi.d e,3r+;d5-f Lifi tn+,sc ~ - E ~ c I *  W Y  r314y5 . 
"AW~UIJEI\IT irrl;tl? AiiTh&i-l;y''o~ - ~ d C f c . o ~ g ~ ,  V,  S M ~ ,  aal +ad 7aa., 
323 (M;ss, -,f-his coustSfeted the g?<t.h M E I J ~ H E ~ ~  t o  r h ~  ~ d f d -  
.%4fr;5 Codsh%ufid ~ r f a b l k h  ~d %E &P. f a  u d f ~ ~ o ~ f & o d .  T,q fl&bod 
s r n k ~ ~  u3?  -G. : ~ d  ~ j o  933 -39 ifim. ,983 f;+b;S C u ~ i j - i x i - t , i  tlusr f i r  - 

;55155:ppi . ~ o d 5 % 1 ~ , 7 ; . @ * - ~ 3 ,  SeehoJXb p n c - f s  ndd qol flnn&EM R 
L d d ~ d d i r i f  &E nighr fo cu&mdt w : . w ~ z M ~ ~  &jdi&k hhi . SEE A h  
5 h w s  vf 3 ~2%.  h~ 8 50~ ad li(U,/jl/ fMi.&_~9Y3), 7& hs3hff0 C ~ d F d i , %  







f / l ~  G>/~.&futbd oc /$t& ~/l/;f&5..~&f&, /?5- WE// i95 tkcs~ ~ ~ ; N P A R * ~ ~ J E  - 
r2@ tj 5 ~ c u ~ e J  b I y fll /q& d Cb rh, Adich 3 oF/'$~;55,?j3:pp; &d~rfi*t-diofJ 
OF 18'jL' - ~hiJdicaul i i ; l  &uisc l  h r  d i W d r d +  fo i i ~  a& nli +hi i b u r t  

S d S &  b t h ~  W ;  thi'd U?E E ~ d s ' L ~ i p f .  45 z ~ c o ~ i ' z ~ d  LhJ Uk%iL9~1-7 
Gdd*(9 * Cia. 19&?\ r jHtd 7k'n~s#n/icgmfi~d t h w W f i b  i d u t  rd 
b ~ # c $ u F  K~:~JIE=E by  bbKEnl Pi?~t-iis.~,o~ by 501.1~ 0th~~ i ~ p 2 0 p ~ r r  dh a, w vo l$f ~ne?o@idE +hz P ~ e o  ad'l.'ll?-(.~d&L. 8-&, 

Thr ?&/,h./sh:p 4 t h ~  &?USEN( jii h:s /&wy.& A p v j  8 € 5  I? C-P: ) r ' ~ ~ l . ~ ~ f u i + L  
b /JJz i ( th~ i?&,  135 h~ Si.nr/cI~ bc'Foee &E bfie 0 6 3 ,  f . ; c ~ ; + h ~  i d d : ~ t ~ d  ~ E F E  d 
d~dtoFtrzhns F w &dds _ . , z ~ E  o d ~ p s ~ t , !  ri;haworu,u d,dhor& 
J U ~ ~ Z M E J ~  rlrl f d I S E ,  5Xi l l i  ~ d d  &qE~iid&, ID~RHY 4% ikttj'gty 
* + , q y ~ j  h .~-  R E / ~ E ~  (4p01.l i 5  hi5 L f i d y L R  - ~ $ 1 s i 5 0 5 ; f ~ ~ , & ~ / d  b ~ .  













IN THE CIRCUIT COURT OF HARRISON COUNTY, MISSISSIPPI 
FIRST JUDICIAL DISTRICT 

MICHAEL WAYNE DAVIS 

VERSUS CAUSE NO. A2401-2006-00478 

STATE OF MISSISSIPPI 

ORDER 

This cause is before the C O L I I ~  on Michael Wayne Davis' pro se Petition for Post-Conviction 

Collateral Relief. This Court, having reviewed the petition as well as the applicable law: fi!lds the petiiion 

is not well taken and should be denied. 

Michael Wayne Davis was indicted July 28,2003 in a multi-count indictment charging him with C o ~ ~ n t  

I - n~anufacture of a col~trolled substaxe (~~le thamphetan~i~~e) ,  Counts I1 and 111 - aggravated assault on 

police officel-s and Count IV - possession of a controlled substance (methamphetamine). Davis was charged 

as a habitual offender based upon the 1998 felony convictions of possession of a controlled substance and 

two counts of uttering forgery. On Janual-y 29: 2004, Davis filed a petition to entel- an open plea of guilty 

to Counts I, 11 and 111: in exchange for the State passing to the files Count 1V. The Cou1.t accepted Davis' 

guilty plea: ascel-tained that he was a habitual offender and sentenced him to five years in Count I, thirty years 

in Count I1 and thirty years in Count 111, with Counts I1 and I11 to run concul-rently with one another but 

consecutive wi!h Cmnt !; for n total of thirty- five years to serve as a habitual offendel- in the custody of the 

Mississippi Department of Corrections. Davis now files a petition for post-conviction collateral relief and 

argues he received ineffective assistance of counsel, his guilty plea was involuntary and the indictment was 

improper. 

1. Ineflecti>'e .?ssistunce of Counsel 

In Siricklund 1:. lVusl?ir~gton, 466 U.S. 665 ( I  954), the United States Supreme Court adopted a two- 



pl-ong standard for evaluating claims ofineffective assistance of counsel. First, the convicted defendant must 

show that counsel's representation fell below an objectivestandard ofreasonableness. Id. at 687-88. Second, 

the defendant must show there is reasonable probability that, but for counsel's unprofessional errors, the result 

of the proceeding would have been different. Id. at 694. This test applies with equal validity to challenges 

to guilty pleas. Hill v. Lockhart, 474 U.S. 52, 58  (1985). As applied to the plea process, the focus of the 

first prong remains the same, while the second prong focuses on whether counsel's ~~nprofessional 

performance affected the outcome. Id 

Davis first argues he was coerced by his atrorney to plead,-guilty and was told he would not I-eceive 

more than five years. However, in the petition to enter plea of guilty, Davis clearly aclcnowledged that his 

sentence was up to the Court and that he could receive zero to ninety years imprisonment. MOI-eovel-: Davis 

indicated his satisfaction wi th Ilis attorney 's advice and recognized that if he had been told by his Ia~vyer that 

he might receive a lighter sentence this was merely a prediction and not binding on the Court. Upon review, 

there is no indication Davis' counsel's representation k l l  below an objective standard of]-easonableness nor 

is thel-e evidence that, but fol- counsel's errors. Davis would not have pled guilty. Thus, this issue is without 

Davis next argues his plea was not voluntary since he was coerced by his attorney !n plead pilt :~. 

As discussed above, there is no evidence of coercion and no indication that Davis' plea was involuntary. 

Additionally, in 111s petition to entel- plea of guilty, Davis indicated he was not under the influence of any 

clru_es or intoxicants and stated, "I offer my plea of guilty freely and voluntarily and of my own accord and 

with full understanding of all the matters set forth in the indictment and in this petition and in the certificate 

of my lawyer which follows." Upon review, this C o u ~ t  finds Davis' plea was voluntarily entered 



III 'Inzproper Indictment 

Davis last argues the portion of the indictment charging him as a habitual offender is improper since 

he "has never served any confined time." The indictment states as follows: 

And we, the aforesaid GRAND JURORS, upon our oaths do furtherpresent, that he, the said 
Michael Wayne Davis, is a habitual criminal who is subject to being sentenced as such 
pursuant to Section 99-1 9-81, Miss. Code of 1972, as amended, in that he, the said Michael 
Wayne Davis, has been convicted at least twice previously of felonies or federal crimes upon 
charges separately brought a id  arising out of separate incidents at different times and has 
been sentenced thereon to separate terms ofimprisonment of one year or more; to-wit:" 

(Emphasis added). 

The indictment states Davis was convicted of possession of a contl-olled substance and sentence6 to 

three yeax-s in cause number B2401-I 996-01 146. The indictment further states Davis was convicted of two 

counts of uttering forgery and sentenced to serve seven years for each count in cause numbel- B2401-1997- 

00532. Thus, Davis "has been convicted at least twice previously of felonies or federal crimes upon charges 

separately brought and arising ont of separate incidents at different times and has been sentenced thereon to 

separate tenns of impi-isomnent of one year or more" as stated in the indictment. The fact that Davis may 

not have sewed any time is irrelevant. Upon review, this Couii finds the indictment was propel-. It is 

ORDERED AND ADJUDGED that Michael Wayne Davis' pro se Petition for Post-Conviction 

Collateral Relief is hereby DENIED. 

"i? ,:;/ / 
ORDERED AND ADJUDGED this the 2 day of ,2007 

5' / 

& R R f O .  TERRY ,/ 
CIRCUIT COURT-JUDGE 
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AFFIDAVIT 

I Carol Redmond, under penalty of perjury swear or affirm that all of the foregoing 
statements made herein are true and to the best of my knowledge. 

I had a conversation with Michael W. Davis's attorney -Mr. Fred Lusk, on or about 
the month of June of 2003. Mr. Lusk told me that Michael W. Davis would not receive 
any more than (5) years for his charges, and Mr. Lusk would file a motion for sentence 
reduction within (2) two years, and all of his good time would be put on his new reduced 
sentence. 

Mr. Lusk said, "hut if Michael W. Davis wants to go ahead with a trial, then he will be 
facing capital charges and we will need all the witnesses there in court". 

In or on about May or June 2005,I did call Mr. Lusk, but he would not take any of my 
calls. Mr. Lusk knew that I wanted to ask him about that sentence reduction Motion that 
Mr. ~ u s k  said that he was going to file if Michael W. Davis did plea guilty. 

Personally appeared before me, the undersigned authority in and for jurisdiction, the 
within named petitioner, who, after first being by me duly sworn, stated on oath that the 
statements set forth in the above and foregoing are true and correct as there in stated. 

, , 3k 
before me, this the 35 day of 

,2007. 

NOTARY 










