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IN T H E  CIRCUIT COURT O F  HARRISON COUNTY, MISSISSIPPI 
FIRST JUDICIAL DISTRICT 

TOMMY L. LEWIS PETITIONER 

VERSUS 

STATE O F  h4ISSISSIPPI 

ORDER 

CAUSE+KE&&? 
42401.o5 - 2 3 6  

RESPONDENT 

This case is before the court on a Petition for Post Conviction Relief. Having 
reviewed the petition and its exhbits, the file and the law, it is this Cout's opinion that 
Petitioner is not entitled to any relief. 

Section 99-39-3, MCA 1972, mandates that direct appeals remain: "...the 
principal means of reviewing all criminal convictions and sentences." Petitions for post 
conviction relief ate collateral attacks of a criminal conviction which are: "...limited in 
nature, to review those objections defenses, claims, questions, issues or errors which could 
not be or should not have been raised at &lor on direct appeal." In addressing this statute 
Presiding Justice Hawkins in a dissent joined by Roy Noble Lee, C.J., and Dan M. Lee P.J. 
stated: 

.4 post-conviction proceeding to set aside a pity 
plea should be reviewed with the utmost gravity. 
This matter is not before us upon a direct appeal, 
but a collateral attack. The polestar inquiry should 
be: war lhen a miscamape ofjusfice in the accused 
plead~rg pui& (Emphasis added) 

I cannot imagine anything more difficult for a 
rational person than to plead guilty in open 
Court to a serious crime, if he is in fact innocent. 
Indeed, it poses an almost insuperable burden 
upon a pilb person to plead guilty. /iN/itoe 11. ,State 

556 So2d 1062 at I066 (hfiss. 1990). (emphasis added) 



In Sunhe.- IJ. State 913 So2d 1024, J. Barnes, in establishing the value our Supreme 
Court places on sworn pleas of &ty in open court, quoted the following: 

"Great weight is given to statements made under oath 
and in open court during sentencing." Y o u n ~  u. State. 731 

So2d 1120. 1123 M s s .  1999). "The trial court is right to 
place great emphasis upon th[e] statement under oath made 
. . .  in open court during the taking o f . .  .@ty pleas and 
sentencing. There should be a strong presumption of 
validity of anyone's statement under oath." 
Ahzdv C: J:o:e, 638 So2d 738.734 fi'vf~ss. i994). 

Petitioner was indicted by the Grand Jury on fout counts of sex crimes involving the 
same victim, his daughter, who was under the age of 14. The indictment charged that on or 
about June to September of 2000, Petitioner: 1. engaged in touching her vagina with h s  
hands; 2. rubbing her vagmal area with his penis; 3. having sexual intercourse with a child 
under the age of 14 and 24 or more months younger than Petitioner; and, 4. engaged in the 
act of sexual penetration by inserting his finger in the vagina of his daughter who was under 
the age of 14. 

On September 13Ih, 2002, Petitioner entered a plea of guilty to Count I Touching of 
a Child for Lustful Purposes. The plea was entered without any recommendation from the 
State, but with an announcement by them that upon the court accepting Petitioner's plea, the 
State would pass Courts 11,111, and rV to the fdes. After the plea was accepted and sentence 
imposed, the State presented such an order to the court. This order, passing said counts to 
the files, was signed by the court on the same day. 

Although the State made no recommendation, paragraph 7 of Petitionex's Petition to 
Enter Plea of Guilty, contains the following: "...and the District Attorney shall make no 
recommendations to the Courts concerning my sentencing except as follows: Open Plea; 
Defense recommends fifteen (15) years. suspended. 5 years mobation. $5000.00 fine, 
cost of court." The portion of the quote typed in bold and underhe, is  exact!^ how it appears 
in thepieapetition. Plea petitions filed immediately before a plea are handwritten rather than 

Tee. 

In this case the petition is statutorily and case law deficient. On the issue of 
ineffective assistance of counsel the petition does not meet the requirements of SfnikLand I,. 

IY'ashinc~on. 466 U.S. 668. 104 S.Ct. 2052. 80L.Ed.2d 674 (1984). .4s to the remainder of the 
allegations, they are not supported by the file or the record made at die plea hearing. 

Furthermore, a review of the prayer of his petition reveals that he wants 
reconsilleration of his sentence. Clearly, what the petitioner desires is a commutation of 
sentence hased on his alleged conduct or "good behavior" after sentence. 'The Mississippi 
Constitution and our statutes vest such authority in thc Esecu~ivc and 1.egislative branches. 
..\ rc~,icw of the petition with its exhibits, the file, and the law, compels this court to find th:~t 
Petitioner, being aggrieved with his sentence, should seek relief in those branches 



ORDERED, that the Petition for Post Conviction Relief Wed by Tommy L. 
Lewis, Petitioner is hereby denied. 

ORDERED this the 3OCh day of December, 2006. 



LexisNexis(R) Headnotes 

466 US.  668, *; 104 S. Ct. 2052, **; 
80 L. Ed. 2d 674, ***; 1984 U.S. L E X S  79 

Constitutional Law > Bill of Rights > Fundamental 
Rights > Criminal Process >Right to Jury Trial 
Constitutional Law > Bill of Rights > Fundamental 
Rights > Criminal Process >Speedy Trial 
Criminal Law & Procedure > Triak > Defendant's 
Rights >Right to Public Trial 
p l ] S e e  U.S. Const. amend. VI. 

Constitutional Law > Bill of Rights > Fundamental 
Rights > Criminal Process >Assistance of Counsel 
Criminal Law & Procedure > Counsel > Effective 
Assistance > Trials 
Criminal Law & Procedure > Counsel > Right to 
Counsel > General Overview 
p Z ] A  person accused of a federal or state crime has the 
right to have counsel appointed if retained counsel cannot 
be obtained. That a person who happens to be a lawyer is 
present at trial alongside the accused, however, is not 
enough to satisfy the constitutional command. The && 
Amendment recognizes the right to the assistance of 
counsel because it envisions counsel's playing a role that 
is critical to the ability of the adversarial system to 
produce just results. An accused is entitled to be assisted 
by an attorney, whether retained or appointed, who plays 
the role necessary to ensure that the trial is fair. 

Civil Procedure > Triak > Closing Arguments > 
General Overview 
Constitutional Law > Bill of Rights > Fandamental 
Rights > Criminal Process >Assistance of Counsel 
Criminal Law & Procedure > Counsel > Effective 
Assistance > Trials 
p 3 1 T h e  right to counsel is the right to the effective 
assistance of counsel. Government violates the right to 
effective assistance when it interferes in certain ways 
with the ability of counsel to make independent decisions 
about how to conduct the defense. Counsel, however, can 
also deprive a defendant of the right to effective 
assistance, simply by failing to render adequate legal 
assistance. 

ineffectiveness of counsel must be whether counsel's 
conduct so undermined the proper functioning of the 
adversarial process that the trial cannot be relied on as 
having produced a just result. 

Criminal Law & Procedure > Counsel > Effective 
Assistance > Tests 
m 5 ] A  convicted defendant's claim that counsel's 
assistance was so defective as to require reversal of a 
conviction or death sentence has two components. First, 
the defendant must show that counsel's performance was - 
deficient. This requires showing that counsel made e m r s  
so serious that counsel was not functioning as the counsel 
guaranteed the defendant by the Sixth Amendmat. 
Second, the defendant must show that the deficient 
performance prejudiced the defense. This requires 
showing that counsel's errors were so serious as to 
deprive the defendant of a fair trial, a trial whose result is 
reliable. 

Criminal Law & Procedure > Guilty Pleas > General 
Overview 
Criminal Law & Procedure > Counsel > General 
Overview 
Criminal Law & Procedure > Appeals > Standards of 
Review > General Overview 
p 6 ] T h e  proper standard for attorney performance is 
that of reasonably effective assistance. 

Criminal Law & Procedure > Counsel > Effective 
Assistance > Tests 
w7]Judicial  scmtiny of counsel's performance must he 
highly deferential. A fair assessment of attorney 
performance requires that every effort be made to 
eliminate the distorting effects of hindsight, to reconstruct 
the circumstances of counsel's challenged conduct, and to 
evaluate the conduct from counsel's perspective at the 
time. Because of the difficulties inherent in making the 
evaluation, a court must indulge a strong presumption 
that counsel's conduct falls within the wide range of 
reasonable professional assistance; that is, the defendant 
must overcome the presumption that, under the 
circumstances, the challenged action might he considered 
sound trial strategy. 

Criminal Law & Procedure > Counsel > Effective Criminal LUW & Procedure > Counsel > Effective 
Assistance > Tests Assistance > Tests 
m 4 ] T h e  benchmark for judging any claim of 
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. M S N  Learning & Research - Print V i e w  - Constitution of the United States Page 23 of 3 1 

Comment: Legal scholars disagree about what right is protected by the Second Amendment. Some 
scholars have concluded that this amendment affirms a broad individual right to gun ownership. 
Others interpret the amendment as protecting only a narrow right to possessfirearms as members of a 
militia. Supreme Court decisions have not resolved the debate. However, the courts have held that the 
Second Amendment does notpreclude certain government regulations on gun ow~~ership. such as laws 
prohibiting ownership offirearms by felons. 

Amendment I11 

No Soldier shall, i n  time of peace be quartered in  any house, without the consent o f  the Owner, nor in 
time of  war, but i n  a manner to be prescribed b y  law. 

Comment: The ThirdAmendment forbids the governmentfrom quartering soldiers inpriuote 
residences during peacetime without the residenthCr"s permission, and during wartime only 
according to law. Under British rule, American colonists were forced to feed and house British soldiers 
deployed to help enforce colonial tar laws. The colonists resented this practice, and so banned it with 
this amendment. This amendment has been basically irrelevant since the end of the American 
Revolution (1775-1783). 

Amendment I V  

Comment: The Fourtl1A711endnlentprohibits the police and other government officialsfrom searching 
peopleXn*s homes or offices or seizing their property without reasonable grounds to believe that a 
crime has been committed. In most cases, police can conduct a search of aper~onG€~"s  home or office 
only after they get a written search warrantfrom a judge, detailing where they will search and what 
they expect tofind. 

Amendment V 

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable Z 
searches and seizures, shall not be violated, and no  Warrants shall issue, but upon probable cause, 2 

a supported by Oath or affirmation, and particularly describing the place to  be searched, and the persons 0 
or things to  be seized. U ""w 
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No person shall be  held to answer for a capital, or otherwise infamous crime, unless on a presentment or 
indictment o f  a Grand Jury,  except in cases arising in the land or naval forces, or in the Militia, when in 
actual service in time of War or public danger; nor shall any person he subject for the same offence to  be 
twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witrless against 
himself, nor be deprived of life, liberty, or property, without due process o f  law; nor shall private 
property be taken for public use, without just compensation. 

Comment: The Fifth Amendmentprouidesfiue important protections against arbitrary government 
octions. First, no one may be prosecutedfor a fedeml  crime withoutfirst bein? indicted lformally 
accused) by a grandjury. Second, a criminal suspect may be prosecuted onk ,.rice for each crime..If a 
jury acquits the accusedperson, there can be no retrial. Third, a person cannot be forced to testif4 
against himselfor herselfin any crin~inal case. This is the right against self-incrimination. Fourth, the 
due process Clause bars the gouernmentJronr arbitrarily depriving anyone of life, liberty, orproperty. 
Fifth, the government may not take anyone?iCT's private property unless it is necessary for a public 
purpose and unless the government pays a fair price for it. 

Amendment V I  

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial I . ! . /  
jury o f  the State and district wherein the crime shall have been committed, which district shall have been f i : : : ~ '  
previously ascertained by law, and to be informed o f  the nature and cause of  the accusation; to be C 
confronted u i th  the witnesses against him; to  have compulsory process for obtaining witnesses in his 
favor, and to have the Assistance o f  Counsel for his defence. 



RULES OF PROFESSIONAL CONDUCT 

Rule Rule 
7.3 Direa Contact With Pmspfftive Clients. MAINTAINING THE INTEGRITY 
7.4 Led W e e  Information. OF THE PROFESSION 
7.6  atio ion of Advertisements. 8.1 Bar Admissin and Diplinary Matters. 
7.6 Communication of Certification or Designation. 8.2 Judicial and Legal Officials. 

7.7 Finn Names and Letterheads. 8.3 Repnting Pmfessional Misconduct 
8.4 Misconduct. 

, 8.5 Jurisdiction 

PREAMBLE: A LAWYER'S 
RESPONSIBILITIES 

A lawyer is a representative of clients, an officer of 
the legal system and a public citizen having special 
responsibility for the quality of justice. 

As a representative of clients, a lawyer performs 
various functions. As advisor, a lawyer provides a 
client with an informed understanding of the client's 
legal rights and obligations and explains their prac- 
tical implications. As advocate, a lawyer zealously 
asserts the client's position under the rules of the 
adversary system. As negotiator, a lawyer seeks a 
result advantageous to the-client but co&itent with 
requirements of honest dealing with others. As inter- 
mediary between clients, a lawyer seeks to reconcile 
their divergent interests as an advisor and, to a 
limited extent, as a spokesperson for each client. A 
lawyer acts as evaluator by examining a client's legal 
aa i ra  and reporting about them tp the client or to 
others. 

In all professional functions a lawyer should be 
competent, prompt and diligent ' A lawyer should 
maintain communieatiori with a client coneernhe the 
representation. A lawyer should keep in codZen& 
information relitinn to re~rkentation of a client ex- 
cept SO far as disei~sure Gi mui;ed or per mi^ by 
the Rules of Professional Conduct or other lawi : :'. . 

A lawyer'~io"du&shpuld conf?imii2th& req- 
ments of the law, both ,in profdiona! W c e . ' b  @en@' 
and in the lawyer's business and peisonal afEaiis. A 
lawyer should usf! .!he la* p m c @ u ~  only for legiti- 
mate purposeg and not to harass or intimidate others. 
A ladpyer'should 'de.monslrate res* for the. legal 
system and for those do s e ~ e  it, including judges,. 
other lawyers and public officjals.);,Whil& i t k  a law- 
yer's duty, when necessary, b chdenge the w t n d e  
of official action, it is also a lawyer's duty to uphold 
legal pmcess. 

As a public citizen.' alawyershould seek improve- 
ment of the law, the administration of justice and the 
quality of service rendered by thelegal profession.. 
As a member of a learned profession, a lawyer should 
cultivate knowledge of the law beyond i ts  use for 
clients, employ that @?ledge in reform of y e  law 
and work to stren'&en legal"edueation. A kwyer 
should be mindful of deficiencies in the administration 
of justice and of the fact that the p r ,  and sometimes 

persons who are not poor, cannot afford adequate 
legal assistance and should therefore devote profes- 
sional time and civlc influence in their behalf. A 
lawyer should aid the legal profession m pursuing 
these objectives and should help the har regulate i h U  
in the public interest. 

Many of a lawyer's professional responsibities are 
prescribed in the Rules of Professional Conduct, as 
well as substantive and procedural law. However, a 
lawyer is also guided by personal conscience and the 
approbation of professional peers. A lawyer should 
strive to attain the highest level of s!d to impmve the 
law and the legal profession and to exemplify the legal 
profession's ideals of pubhc senice. 

A lawyer's respons~biities as a representative of 
clients, an officer of the legal system and a public 
citizen are usually harmonious. Thus, when an oppos- 
ing party is well represented, a lawyer can be a 
zealous advocate on behalf of a client and at the same 
time assume that justice is being done. So also, a 
lawyer can be sure that preserving client confidences 
ordinarily serves the public interest bepause people 
are more Likely to seek legal advice, and thereby heed 
their legal obligations, when they know their commu- 
nications wiU be private. 

In the nature of law practice, however, conflicting 
responsibilities are encountered. V i a l l y  all difficult 
ethical pmblems arise h m  conflict between a law- 
yer's responsibilities to clients, to the legal system and 
to the lawyer's own interest in remaining an upright 
person while earning a satisfactory living. The Rules 
of Professional Conduct prescribe terms for resolving 
such conflicts. Within the framework of these Rules 
many dimcult issues of professional discretion can 
arise. Such issues must be resolved thmugh the 
exera& of sensitive pmfessional and moral judgment 
guided by the basic principles underlying the Rules. 

The legal profession is largely Self-governing Al- 
though other professions also have been granted pow- 
ers of self-government, the legal profession is unique 
in this resped because of the close relationship be- 
t d e n  the profession and the processes of government 
and law enforcement This connection is manifested 
in the fact that ultimate authority over the legal 
profession is vested largely in the courts. 

To the extent that lawyers meet the obligations of 
their professional calling, the occasion for government 
regulation is obviated. Self-regulation also helps 
maintain the legal profession's independence from 
government domination. An independent legal pm- 
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P.O. BOX 998 
GULFPORT. MS 39502 

CIRCUIT COURT 
865-4147 

FAY. 865-4009 

VOTER REGISTRATION 
h MARRIAGE UCENSE 

865-4005 
FAX 865-4099 

COUNTY COURT 
865-4010 

FAY. 867-6523 

Gayle Parker 
<&X;b;f E) 

CLERK OF CIRCUIT AND COUNTY COURTS 
HARRISON COUNTY 

PHONE 
435-8258 

FAX 435-8277 

/ 
PLEASE REPLY TO 

Date Mailed: GULFPORT 

Dear Sir or Madam: 

We are ih receipt of your le t ter .  I n  response t o  your requests: 

Sincerely yours, 

Gayle Parker, Circuit Clerk 

Harrison County, Mississippi 

By: - 0 .C 



Citation Found Document 
MS ST S 97-5-23 
Miss. Code Ann. 5 97-5-23 
C 

Rank 1 of 1 Database 
MS-ST-ANN 

WEST'S ANNOTATED MISSISSIPPI CODE 
TITLE 97. CRIMES 

CHAPTER 5. OFFENSES AFFECTING CHILDREN 

Copyright 8 West Group 2003. All rights reserved. 

Current through End of 2002 3rd Ex. Sess 

5 97-5-23. Fondling child; punishment 

(1) Any person above the age of eighteen (18) years, who, for the purpose of gratifying his or her lust, or 
indulging his or her depraved licentious sexual desires, shall handle, touch or rub with hands or any part of his or 
her body Qr any member thereof, any chid under the age of sixteen (16) years, with or without the child's 
consent, or a mentally defective, mentally incapacitated or physically helpless person as defined in Section 
97-3-97, shall be guilty of a felony and, upon conviction thereof, shall be fmed in a sum not less than One 
Thousand Dollars ($1,000.00) nor more than Five Thousand Dollars ($5,000.00). or be committed to the custody 
of the State Department of Corrections not less than two (2) years nor more than fifteen (15) years, or be 
punished by both such fme and imprisonment, at the discretion of the court. 

(2) Any person above the age of eighteen (18) years, who, for the purpose of gratifying his or her lust, or 
indulging his or her depraved licentious sexual desires, shall handle, touch or rub with hands or any part of his or 
her body or any member thereof, any child younger than himself or herself and under the age of eighteen (18) 
years who is not such person's spouse, with or without the chid's consent, when the person occupies a position of 
trust or authority over the child shall be guilty of a felony and, upon conviction thereof, shall be fmed in a sum 
not less than One Thousand Dollars ($1,000.00) nor more than Five Thousand Dollars ($5,000.00). or be 
committed to the custody of the State Department of Corrections not less than two (2) years nor more than fifteen 
(15) years, or be punished by both such fme and imprisonment, at the discretion of the court. A person in a 
position of trust or authority over a child includes without limitation a child's teacher, counselor, physician, 
psychiatrist, psychologist, minister, priest, physical therapist, chiropractor, legal guardian, parent, stepparent, 
aunt, uncle, scout leader or coach. 

(3) Upon a second conviction for an offense under this section, the person so convicted shall be punished by 
commitment to the State Department of Corrections for a term not to exceed twenty (20) years, however, lipon 
conviction and sentencing, the offender shall serve at least one-half ( 112 ) of the sentence so imposed. 

1999 Main Volume 

Laws 1958, Ch. 276, 5 I; Laws 1980, Ch. 387, 5 1; Laws 1985, Ch. 389. 5 1; Laws 1993, Ch. 512. 5 4; 
Laws 1995, Ch. 487, 5 1; Laws 1998, Ch. 549, 5 5, eff. July 1, 1998. 

<General Materials (GM) - References, Annotations, or Tables> 
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583 So.2d 174 
583 So.2d 174 
(Cite as: 583 S0.2d 174) 
P 

Supreme Court of Mississippi 

Timothy MYERS 
v. 

STATE of Mississippi. 

No. 89-W-1272. 

June 19. 1991. 

Motion for postconviction relief was filed alleging 
that defendant's lawyer's . advice was so 
problematical that his plea was involuntary. The 
Circuit Court, Hinds County, William F. Coleman, 
J., dismissed complaint on its face. Defendant 
appealed. The Supreme Court, Robertson, J., held 
that defendant's motion ind supporting affidavits 
provided sufficient evidentiary facts and conclusory 
allegations to state claim for relief on its face such 
that defendant was entitled to evidentiary hearing 
with respect to his allegations. 

Reversed and remanded. 

Hawkins, P.J., concurred with separate opinion 
joined by Roy Noble Lee, C.J., Dan M. Lee, P.J., 
and Sullivan and McRae, JJ. 

McRae, J., specially concurred and filed opinion 
joined by Hawkins and Dan M. Lee, P.JJ.. and 
Robertson. J. 

West Headnotes 
[I] Criminal Law 0 1 5 7 8  

1 lOkl578 
(Formerly 110k998(14. I), 1101898(14)) 

Where prisoner is proceeding pro se on motion for 
"postconviction relief." Supreme Court takes that 
fact into account and, in its discretion, credits not so 
well-pleaded allegations to end that prisoner's 
meritorious complaint may not be lost because 
inartfully drafted. Code 1972, $ 5  99-39-9, 99-39- 
27(5). 
121 Criminal Law @273.1(1) 
310k273.1(1) 
Where defendant's plea of guilty is coerced or 

otherwise involuntary, any judgment of conviction 
entered thereon is subject to collateral attack; to be 
enforceable, a guilty plea must emanate from 
accused's informed consent. 

[3] Criminal Law @= 1580(3) 
l lOk1580(3) 

(Formerly 1101898(15)) 
[3] Criminal Law @=1655(3) 

1 lOk1655(3) 
(Formerly 1101898(19)) 

Defendant provided evidentiary facts and 
conclusory allegations in sworn form sufficient on 
its face to be entitled to hearing on postconviction 
motion alleging that his plea was involuntary 
because counsel misinformed him that if he entered 
plea of guilty, court would sentence him to no more 
than 12 years, but instead that he received 16 years 
for aggravated assault. Code 1972, 5 5  99-39-1 et 
seq., 99-39-19(2); Rules CivProc., Rule 56. 
*I74 Timothy Myers, pro se. 

Mike C. Moore. Any. Gen., Jackson, for appellee. 

Before HAWKINS, P.J., and PRATHER and 
ROBERTSON, JJ. 

ROBERTSON, Justice, for the court: 

This case presents the perennially uoublesome 
question of whether and when a felon convicted on a 
plea of guilty may secure post-conviction relief on 
grounds his lawyer's advice was so problematical 
that his plea was, in law, involuntary. Today we 
face the more limited question whether the 
prisoner's complaint in this regard is legally 
sufficient, such that it may not be dismissed on its 
face. 

We hold that the complaint passes this threshold test 
and reverse and remand for further proceedings. 

On December 8 ,  1987, the grand jury for the First 
Judicial District of Hinds County returned an 
indictment charging Timothy *I75 Myers with the 
offense of aggravated assault. [FNI] Miss.Code 
AM. 5 97-3-7(2) (Supp.1987). The Circuit Court 
appointed Jeffrey Weill, a lawyer who has his office 
in Jackson, Mississippi, to represent Myers on this 
charge. On March 4, 1988, Myers petitioned the 
Coun that he be allowed to enter a plea of guilty to 

Copr. O 2004 West. No Claim to Orig. U S .  Govt. Works. 
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the indictment. The Circuit Court accepted the plea 
and on April 13, 1988, adjudged Myers guilty of 
aggravated assault and sentenced him to sixteen 
years imprisonment in the custody of the Mississippi 
Department of Corrections. 

FNI. The indictment charged that on October 6, 
1987. Myers recklessly and feloniously caused 
serious bodily injury to Olevia Leflore under 
circumstances manifesting extreme indifference to 
the value of human life by discharging a f i r e m  in 
a reckless fashion, the projectile therefrom striking 
Olevia Leflore. 

On September 17, 1989, Myers filed in the Circuit 
Court of the First Judicial District of Hinds County, 
Mississippi. his complaint for post-conviction relief, 
alleging his guilty plea was involuntarily given. 
M i s s . C e A q .  5,  99:39-5(l)(0..(Suppp+1.~& He 
charges, inter dia, that in the course of the original 
criminal proceedings before the Circuit Court, his 
lawyer, Weill, advised Myers that, if he went to 
h i d  on the aggravated assault charge, he would 
likely receive a sentence of twenty-five years. 
More to the point, Myers_says We~ll.to!d!him.that,if 

~ ~ f . g u i ~ r Y , ~ t h e C ~ ~ u e  \KO$. sentewe. 
him to no m o ~ ~ t h a n  D ? & e - y ~  

Myers' complaint is supported by the affidavit of 
his mother, Claudette Williams, who states, inter ' 

During the interview, Mr. Weill told Timothy that 
if he appeared at the blind hearing the judge would 
give him less than twelve (12) years but if he 
insisted on going to trial, he would get twenty- 
three (23) years. .. . Timothy, while I was present, 
continuously told Mr. Weill that he was not guilty 
of aggravated assault and he did not want to plead 

. . .. 1 
guilty. 

. I .  Cynthia Woodall, Myers' sister, filed a supporting 
i affidavit stating that she, too, was present when G', 

,,. ; . \, Myers was meeting with his attorney, Jeffrey Weill, 
and that in her presence, 

Mr. Weill informed us that this hearing would 
result in Timothy receiving a sentence of not more 
than twelve (12) years. 

In his complaint, Myers charges further that, in 
preparation for the plea hearing, his lawyer advised 
him "that when the judge asked him a question he 
should respond Yes and not hesitate or go into long 
drawn answer." He says further that Weill 
provided him "with incorrect advice and information 

to induce ... p'im] to plead guilty, misinformed ... 
[him] as to the possible sentence the court would 
impose . . . [and] had .. . @im] to lie to the court." 

On September 7, 1989, the Circuit Court entered an 
order reciting that: 

It plainly appearing from the motion, exhibits, and 
prior proceedings in the case that the movant is not 
entitled to the relief and the motion should be 
dismissed. 
And thereupon, the Court dismissed Myers' 

complaint with prejudice. Myers now appeals to 
this Court. 

Our procedural posture is all important. Myers' 
complaint has been dismissed on its face, and, when 
this has happened and a prisoner appeals pro se, we 
employ special rules, familiar and well settled. 

We put the premises in Billiot v. State, 515 S o 2  
1234 (Miss. 1987): 
. .. we today encounter the sole question of 
whether Billiot, within the pleading confmes of the 
Uniform Post-Conviction Relief Act, has 
sufficiently posed allegations which, if proven, 
would entitle him to relief. In other words, has 
he alleged facts wbich require funher inquiry in 
the expanded setting of an evidentiary hearing? 
As we have recently noted in another ... case, 
review of claims brought via formal post- 
conviction petition proceeds in a structural order 
whereby "[olur procedural posture is analogous to 
that *I76 when a defendant in a civil action moves 
to dismiss for failure to state a claim. See Rule 
12@)(6), Miss.R.Civ.P.; Stanton & Associates, 
Inc. v. Bryant Const~uction Company, Inc., 464 
So.2d 499, 504-06 (Miss. 1985). Functionally, 
Section 99-39-9 is substituted for the pleadings 
requirements of Rule 8(a) and (e), Miss.R.Civ.P." 
Neal v. State, 525 So.2d 1279, 1280 (Miss.1987). 
Neal further instructs that we examine such 
petitions for the following essential pleading 
components: 
(c) A concise statement of the claims or grounds 
upon which the motion is based. 
(d) A separate statement of the specific facts which 
are within the personal knowledge of the prisoner 
and which shall be sworn to by the prisoner. 
(e) A specific statement of the facts which are not 
within the prisoner's personal knowledge. The 
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Lewis, Sr., for interview but there was no such address as # 40 Holly Round Circle. Det. Conerly 
provided Laurie with the correct address for Tommy Lee Lewis, Sr., and a cellular phone number to get 
in contact with him. Laurie stated she would notify Lewis and set up an interview time and date. 

On January 09,2001, Gertha Laurie called Det. Conerly and informed him that she had arranged 
for an courtesy interview at the DHS for 10:30 a.m. with Tommie Lee Lewis Sr. Det. Conerly advised 
Laurie that he wanted to be present when she interviewed Tommy Lee Lewis. 

On Tuesday, January 09, 2001, at approximately 10:30 a.m., Det. Conerly met with Gertha 
Laurie &d Tommy Lee Lewis, Sr. at the Department of Human Services building in Gulfport. Ms. 
Laurie the assigned case worker for the Department of Human Services conducted the interview while 
o i ~ L a G s e d e o f s  coxistitutional rights t o  havem a,ttomey 
presentyhi1e:being ‘, questiqyed-about . ~ . .: the sexual .. .. misconducf .- {;Leyis stated ht5.did not G,Git ~ a t t o & j G t '  
.t.his timeb 

Det. Conerly asked permission from Tommy Lewis to use a audio cassette recorder to record the 
interview, which Lewis gave consent, and confinned by Ms. Laurie. 

An synopsis of the audio tape interview with Tommy Lewis Sr. is as following: Ms. Laurie 
started the interview by establishing the residency of Lewis for the past six years. Laurie inquired about 
the sleeping arrangements of his children Chelsea and Tommy Jr. while they were residing at 45 Holly 
Circle. Laurie also questioned Lewis why Chelsea was removed from school and learned Chelsea was 
removkd by her mother Kimberly Lewis when informed Chelsea had been sexually molested. The 
interview shifted to the complaint of sexual misconduct initiated by his girlfriend Cynthia Hutchins. 
Lewis was asked has he ever engaged in any inappropriate behavior with his daughter Chelsea. Lewis 
admitted to Laurie and Det. Conerly that he had , . . -. engage - . . .. in . an inappropriate behavior with Chelsea. 
~ ~ ~ ~ e d : ~ Q f i e : . ~ i ' ~ ~ t : t h & , - f a t h ~ f  : ~ & a i " g h i e r  ~ie]ations~$~~&~<&aa~th&'1i&'&;l I touched Chelsea: 
between-her legs o d t o p  o f  her clothing; The incident occurred in the living room while we were 
watching a movie. 
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Arthis pointDet. Conerly advised Lewis of  his constihtional rights based on his own admission 
of . sex& , . . . . . . . misconduct . . . . with his daughter Chelsea. Det. Conerly further questioned about the syual  

Rrpuning Omccr: 

54 Det. Gre: Conerly 
P 
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