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PISCUSSTIoN ONPROCEDURAL BARS

§ Thire are cerfac éx(‘f/o-/;ém carved out 4 /ofc'rec/w—a L hars where there /< a
gides ficw that a /oavr/}f & Aamc/amental r;yé- fs have e v p/a/gg/. “ Shoedv. State,
722 8o. 2d 1255, 1287 (P/"f)(ﬂ;'ﬁ. 1998), “The rﬁ;/;# fo be A\we Lrom 5‘”5_”2?2’_3_8_’1‘_{0_7_@_
has beey ,/:}f.md' Yo be /c;na,o-mm{a/. “Id In 1 vig v, § Fade, 737 So. 2l GOI, O3 (PIZD
(#iss. 1999), #he Wississipp Supreme Cowrd reiferated ifs Former ruding
“arrors atlec 74};\9 /Ag fenda mantal constitutional righ fs, sech as #he right fo a
/egal Sen fence, may be txeopted roun proceclural bars which would odherw.'se
preu.u'r/ the.r consicleradion.” I vy, 73/ So. 2f af GO3 (Pr3)(¢ c’f//}aj Lackas v, S,flct,/'e,
582 80,20 428,430 ( Hyss. 199/ D). Seo ahsc St v. State, 77 Se. 2d Ed 19/, 795 96

4 ’y",“' /985 ). f%re over, Mﬁ.«,vd/eass ol coba thor 80?/‘/"?/:!: o gus 7/7 /J/za cwas X’now,-’n?/}f
eirdered, he 1s paverdbeloss endidled fo reliel as weo courd My acé'uc{‘ye wrcd Sesfeic e
G delendant begond s stakitory avtherily bo oo so. She Lucketv. State, SE2 So. 2
28 (. x/fss. /4 ?/)(sf}:t#;aj,c ot a Sendence 6.@.—74,0,9(/ fhe s %L/a,/bry preserip Aion J's a
fﬁcm"/ﬁ mental vieladiern of dus prece 850 Lan er v. $a o, ¢35 So. 2 E/3, 816 ( Miss.
i594 (. mJ,hj Jhat ¢ sanderce b'ééfonof fhe shatu tery prescription is inenferc sable
as i veolates public policy! this i% S0 euen where 4he wnauwthor/zed Sendence arises
owt ol a contract betwesn delindant and Slate, )(6/24}73 Wardv. S4ate, TOF So. 2ci 11}
/998 Miss. LEXIS 4D "Des’pf'fe Ao un/}‘me/(f asserdion ok fhrs issue, we Lind dhat a
qu/aor/éc/:juc/jmzml cj[ Convichion bor a .Z?z/ény ot (’ﬁaryzc/ 12 e sclichment allechs
feerrdamenda /'/‘@A/s ol fhe delendland that Masy ned be weyed or Jttéj:@( lec/ o a
Procedural bar: Snscclv. §tate, 722 Se.2d 1255, 1257 (Pit W Miss. 1958 ) o4, g Daviclsor
v. Sate, E50 $5.2d /58,160, 2003 #iss. App. LEXIS Y93 6,7 (PE. P9, "By slatule ol
Uircler /o—ﬂj'— estoblishedd pracadant, the mevend 1 a pest-comuc Hlem o2 Lol et o
muest mok s Seme reasenable demonstration of the actuad 2xisience of eniclamsca
thod, 1L shown sadi's foc ;fo,ﬂ,-'/;j af a b earing ; wewl o ihiicite an anditeirend fo
pedil, Miss. Code Ana. §97-39-5 (1) (Rev. 2000) ] Me Clondon v $ate, 339 So. 2d 1375,

1371 (Miss  198F) | Walker v. SHate, 79/ Se. 2d 885,887 (P2) (}y,-;g C4 App . 200]).

/",



cifing Danidson v. Stote, 8BS So. 2 15T, 189 - &b [ 2003 Miss App. LEX1S /93 3~
g (PSD, " Oulsile the constifetional reatm , the faw is settled that wikh omnly fuo
oxcephions, the endry of a bnow ing and Vo]cm/&r?e Fewlly plea coasves ai) o fhor
delechs ar insullyciencies imtha indd cdmaent,” Jellarson v. State, 556 So. 2
1016, 1019 (Hiss. 1989, A plea oL guithy does nod waive (1) the Lailure of Ahe
incichment o ch uge o criminal sflense or, more Spééz%'ca/’/z, ; Fo chargd an
essantial efemaont ol a criminal ca.'fﬂaﬂse_, and a /glg_,;L a!fj-wi/g,/ does ot cocive
(2) Subject matte jurisdicdion. 1o, Con erly v, Shate, €07 So.Ed 1S3, 1156 (M.
1992 ), “Fuselier Lodfe wndler 4he Lirst ex’c’g{o[/on ) '(Ar/ure A Abe indicfment Lo
chauye @ criminaf offinse " Fuse frer woas naver indiched for b'ur‘gi(u’;’a Whaow i1
was Sc&ggam’ﬂx/ #!Cu/ Fuselier (’ou/cflﬁe, /;Lu-)(l comvictedd aiC?[wc‘ Crimes wwhen he
was only indicled for one , beth dhe (V;is-/}f'c# a.#ému{ and delense Counses wert
dppropriate /ey sfa/)/;'ca/’f “The trial cowrd erred in adlow'n g Fus ofier fo plead
Gty fo Fewo separate crimes when he icas only charged with one  Fuselier v,
Shate, 654 So.2d 5i9, 522 ; 1998 Miss, L€x1$ 222,8-9, Barryhit] was novar
indielad Foe .Sfmp/i merdler (md/ztr/é ermore the indre bomant é-rrc-wo_mtsfe.,
alfeges Seporate fneidends in the habitial oflender Porf/bn , white the
soclie tmand atdached herate of the pf:'or L’f)argg.g Shows obe inc/dent.  7he
Senlence as & habsdwal oflemder 1 z'//e\f;o./ and nentorceable, "I 4@7,
Sha Cowrt re (bj;v/'zzzc/ thed the lower cowurt ﬂUFC‘i?j'/[:A//? rsmyssed L vy §
/’Dey/f'/)'am %?rpos A-convicfrem m//zf jaecau_.s'e '/é.e /E’war C’Oar/ over/oo:"eaf vlée
lacd that, die o a/fajar{*bm of cuir f//ya/ Sentence, e pe A tions wag nak .(czéj}zc;/
Lo #he -14}912—5&/*. .ﬁy , 734 So. 2o af COY (/"/s/) ./Jdé/;‘//b:m//y, i f/eumsm; v, -f/&/(f,
G Jon 200 S0, 505 (M55, /996D, Hhe M755155 pyod Seapreme Covrd held fhat “ever
//;aa\tj’/a an rmpecd Sendunce ;5 clharw.se barred, an un: sahoreeahle santance i
neverdhe Jess ;)/&/n errvs and capoble oL },uz,}—,y- addressed. See Brubhv. State, 384

Se, 24 785, 789 (; Hrss. 1997); Lackadt, S8 So. 2d af 430 ; Seoids, ST S0, 2l 0t /55~ P,

W,



“[A] facfual basis 1s an ‘essendial P”/ of the cg,qs-};'-{-u,l,‘om_lm{ valiol e
enﬂorceabie clecislon e p]ead' guf#q.' This _pCLCTIua./ basis Coninct s;'m_pfcf be
implied Frem 4he Lo | thad 4he delondent enfered o pleo ofju,—#rf," Aresti,
v. Sdode, 124 So.2d 23,230 199q Mise. App. iExIS 20,4 (P71 No factual
basis was ever establshed i Berrghill and firdhermore ,Hhe preciss @ Jements
of musder nlf’pf{cckb{'z +eo Bc.fm/k{!/sf octions, as shedec in several stafedes s
/Vil‘“‘ Cocly i, §_§ §7-3 1%, @7-347, 27-3-/S, were nok orscussed. Fordbonr,
104 g contaired within #he record, ¢ ludding tha ordar cohych recleced the ('/%cuye
A ;SI}nP/e ny/urclepfxnc/ e orcler which accepled Sarry hitls gusty plea, /s el
Jistec/ the efemants ol ‘Simple murder' o tha applicable sdetite. Ancl, nore
oL Abe marder cfatfules fo rirefoce ?ﬁ'ﬁ. Cocde Ao, § 97-3- i9, § $7-3/7 er § 47
373 previces Ahe coomds nG /ailvjuaje or ferm s rmple trnarder’, " Tha Las fuare e
t"/flagw a crime cognized wncler Mississopi Jaw is plasa arrer” Hitehed v S tate,
788 So, Ed E55 (P (X//.s.c. . .4,'}‘7)- 2001 ), (oiding Whte v. Sate, 851 Se. 2o 40, Y06 L Fo0y
Wiss. Ao, LEXIS 71,1415 ( PI5), A #he Ariad tousd mofec] befow 1ir ils banch oprpion,
on/y a j'f‘axnc\//"ur? car ad e a delrndand ol whal ba 15 e be charged e th,” S frrome
v, thgited Sades; 361 LS. 212,218, L. Ef Td 252,80 5. CL 270 (1960)(“The very
purpose ol the reguirensent that a maw be imrclicled ée/« graund, jiery /s Ao Lrnasd Bi s
J'ao/oara@ fo ol enses C‘/’;'cutf-gd" é/u a_group oA hrs dedlow ety zoms ac/:@ ,-}m’}z/:-_andn;//? ol
ft’/'r/:éﬁr/w‘mﬂiu[;hﬁ a,l;/brney 0(/&03.2 ) S Ao, e, 2t Terchiodimamdt's cwrdd TonLormadson §
1 (7995 D sirchic dimend Cam be made C)i?/?' by a fnu—;f{/'ury, and po cownrd or Presei for-
Can make, aler, or omend an mdscfmand refurmnect by a Grand jury. "), Berryhi | wagnet
pnchelec! For " Simphh murder” by a grondjiryy o« « Thetepoe, Bmy hitl 18 be/ng
held under aw imgal and uvneonstihutional Sentence, whick requite’s a

teversal,



TN THE QOUET O F APPEALS OF THE STATE OF M/SSISSIPPI

ANTHONY EEREY /L PETITIONER JAPPEi LANT
vs. ' cAuse Wp,_ 001 -CP- 00343
STATE OF MIS$ISSIPP/ RESPONDENT/ APPELLEE

BRIEF FOR THE APPELLANT

4 10;1{5.9 /\/cw,- szf#oﬂy Bepury il , Pof, Lioner //4Pj> o/ ass vy ProSe dnd
Liles this bis BRIEF FOR THE APPELIANT and i Suppord HherecL ol
Show #his Honorable Courd the At w;}oj Ao il

z

STATEMEN]T OF JTHE CASE

ANTHONY Berry il bereinaller Pelifioner! ,?lﬁp.dbn,l’or Berrybiil’
was indicfecl bythe Lrand Jury of Prentiss Gty Mississipp, in Cause Ao,
CE G- 352 Lorthe crime of capidal murder arlb wrglery of an occuprecdand

inhabled dweﬂ/hﬁ , s Count T, ar‘/émpl fo A/k/nap cin Cowrd T and
possessionola Brecrm 5«7 o convicled Felon, 1 Lound T as a
babitual ollencler. Prior 4o the /’f)/{m P"C‘C({Q(/f‘ﬂffj YA February ¥,
/998, %qéeanf Delerrse ()ow'?sé/s/ %,fz‘on fo Quash ondfor Demur*
o He Erand dury indje tment allegedly writlen March /1, 1974,

/e



The Trial Cowrt 9r(w%ac/ the Motion to Quash condjor Denur
as fo burg/ary of an occup/ed dewelling o Cowntd | atlempt 4o
kralnap in Coundt L and POSSess ion of a Lomearm Af g convieteof
Lo fon s Cower L Fhen remained) a Shord recess was Jaken anc
when Pedilioner redurned bis lounse) requesied #hatbe plea
quithy fo 'Simple urder, within approximatety fen (0 Iminutes,
Lherealler Petitioner enferad/ aplea o['jw#z, and/ was sentericed
as a habitwal oflendler fo Like withowd parole. Fealing agyr/wa:c/

______

7> 74/; nner ﬂpfﬂeai; /7;5 ('Or;w'/ t‘;!/m? e/ St?ﬂ:lszme AR

SUKARY AREUMENT

Poti bioner argues Vhat he coes pot adesed by the Trial Cowrd oL
lha essential elemerts of J/‘mp/g murder op,ao&ea/ Ao c"a,o/’/a/
murder i 4he original indietrment, no Kactual basss was esdab.
ishect or the Trral Court do except Pedstiorers plea of guithy,

The Plate aswallas the é/”ar’u“/-‘/ar? srclic ;Zec-/cu/w//y /lu/s
reGards, /g the had, /Mdn/f/‘//gﬁ(/ff status. Politioner was
Convicted ip one (/) proc é’é(/»nj sin bt Orirccisd Covrt of Fandrss
pocm/g,,/‘/;ssm.s;/a/a//‘zycuo/fnﬁ Covind L and T of Cacesa Membreor

10,039 and Cawse Mamber 11,917 which inve/vad Fhe gcaj/my
ola Vehicle , Brandd Larceny and 3rd Degree Arson of the Sairre
vehicle on Febracry /9 /1992, Petitivner was Griven orne (7)Senfeire
oA Lol oo //S)yﬂ,afj with é/j"/;/ (a”)yﬁ_am Sespended and seven (7)
years fo Serve 7 the custody ol the Mississ ppi Deperdment of



e orrfc,f/‘éns, thorealler Poditionaer was sandencadd fo Live €CS)
yeors e;w'_;é/, Sherez (3) yeors Suspended ancl Yo (2) yecrs o Serve
i Cavse Namber & $5S which was ran concurrent fo the aboye
Cawise. Petitoner was released on parole aller serving '/we.n,l‘, -
one (21 monihs on all of the above Cause numbers.

Petitioner was pot advised oL hisright 4o a last anc/ Speect,
%fv'a/zﬁy hrs (/Otmse./, (;D«ré’,/ifé/br}arwas arrestec/on JO—nuN'f 2},
(99 ancl o nod S fond beLore the Crrowst Cowntof Frantiss
Coundey, Mississippi anti! February /9, 1995,

7.
AREUMENT

1, There was no bactucd basis Lorthe plea after reduc g +he Charge,
Lrom c,aPH'aJ murder fo simple murder which reguires vacation
ol the convichion and Sentence inhe f'm[erzs/’—o?:jush' ca and
Sjede and Federal Copstilional right fo a valicl amdenforceable

decision fo plead guiﬂ—q .

Honorable Frank A, Kussell, Cf'rcw'loewv[\}udga begl'm_s the
plea proceedings with the fo Homz‘ng stafemant) (T.2/L.1- 10),

THe COURT | Mn Berryhill Yo have padi ceded |

+hve wah youn athorneys, Hhad yed desire do anter
a plea of gurlly 4o achorge of simp (2 mucdesr a3
OPPos.a_d {o ca{a.’#a\f mwrder i CountT oF Hhis in-
ofi ¢ bment. Refore aecczf:f—t}na your pfw_, the faws
FQ?.M s thad fclu,é.’& 'f-fc'n \_/ou, Gancarm'ng yecer
undlers fanding of thesa proceedings  +he charge.
againsk you and +ha consequances ol yourenty
ef o plea ef SUJN:L/ 4o thi's Chcd:c‘jﬂ,”

3.'



Slonorable Frask 4, Leuss el Cyrecesd Cocer £ Son c@cf: Comtinues
At (75700215 ) to State the ol ense
Q. Lef ma make swre yoce inclersland fhe C:/vcuye.
Tha indictmant afleges thod in Prentiss County
Mississippi, on the 2ish deuy of qu')aarc,, 1994, fhat

you o w////(_)a//y p un/'cuu_&d/a, and L /bm&mu/g anrel
corth 0eliberade O_les 1Gi7 kil and marder Kathg D.

Cumm;}qus ;a .éamcuﬂ bé’.f}ﬂj.

AL wo fima ci/ur/hﬁ"#’lz pre czadthgs cloes the Honcrable Frank A.
Russeltl, Circesd Cort eeelge maention Hhat Slfmp/e murder /acks
Lhe itse oFf am an(/e/-/7/}7j /fz/ong 20r Apes the MHovorable Framk
4, fussell mondion that the aﬁo/er/y/hyﬂz/m? La s Q_dd!/yec/
éry DeLonse Counse/s ydzz/on fe Guash M)%)r):?mun

Do bitsorer Linals the same tondlecet in b Crrcwrt Courtol
Monroz gauﬁ/?, MissisSipps, 1 the same Crrcedt Court Disdricd, by
the sama Corcuid Covrd ‘/aa/jz,. Honsrable Frank A. RPussell on
jajas/ 2, 1993 in the case and 3"'“’7’47 plea praceectings of
Witham Lavel) Austin i Monroe Coeenty, Mrssissippi cause namber
RGZ-068 " Justn v. State, 734 So, 2d 234,235,236 ; 1999 Mrss. App.
LEX[S 20, 3-6 , (P4,-P10.)

Pd. On Augast 2,1993, a guibly plea and sentencing
hwing was held, The Q:ff_owing colloguy n par-ﬁnm%
port, was hald belwean dha cocrd md'ju;'li V.

Q! Wijiiom Lavell Aushin 7

Al Yes,sir.



Q& Mr, Au.s-l{n, the Courd bas balore § an agreed mo.
Fon fo veducs dhe charge jn cause nwmbor CRY2 -
068 i Hhe Cirewdf Cownt of Monroe Coumk,, Af:'.ss/s-sipp/,
You were mdicked and chargad with murden The
motion moves the Court o reduce the charge From
wureler o rrans( cwglrter. Anordes will be anierec
Y‘chw:ﬁdg ﬁ:\aj’ Ci’nﬁu’zyz, Yau,hwa, f'nd;'cafed H’)m[ Yo
desive 4o plead gu e‘/ﬁ, o thod reducad charge of
mansfasghter. Isthafcorreck?

A Yz.s,. sir

Q) Mr. Aus'/-:'n, You were om'g u'na[(u! cﬁ\apgacf eorth -
murder. Thed Clncuﬂgg. has beary roduced 4o man ~
Slavghtar, Tho reduction fakes away the efement
of afore H’:ou.shé. The mdicdmant adleges thef ondba
354 a.ﬁJmﬂucwc’ 499, in bfonro@ Cc-unﬂ,{ ; l\r{s'ss{sSipp:' ;
you kifled As hiey Ford , & hownan be ing., The indict-
mant origioaly Oﬂﬁg ed Fhad (Fwas with matice afre -
-#flcucjh{ ‘ 7}10.1‘ Zfﬂm zm/—/’u,u éan i"mmouacf‘- So .rl ;S ficw
o tenslaughter dharge Hred youd kitledt#ais indive -
et w[%cu-ﬁ éluz[éz:sm}[ti o.aé’/c“uw, but 175y #wc{,t( medic e
N thought. De you winderstand {hef cherge 7

At Yes, s,
@ Did yow clo f/? 0id ypii Commit that 0Alense 7
4: Yas, sir,

@ De you wnddersiand dhe masrinim sentence the oot
Moy /}??/OCU'Z, wpon Yo /:,s Q,‘-}!é{‘m el 20 Geius en 7‘6/3
MED’TS/ﬂ-‘Lj}f'/M P/Q“'/ @ 7‘0/;911 " ;440_, clnveu»n! el dam
Hhowsand dollars p Lowrt Cost pnd reshifetien, A asny 2
Doyow understond thaf 7 '

,4: }/é'S’SN".

PS5, 4ffer as}u’nj Lirdhar gem&//bm, e trial Cocrd
ACCp ey pled ancl Sandenced! Aushio fo serve
o -/.é/":'n L’,ﬁ %w_a_/)/f yeass,



Pe. Austin contends dhat the trial cowunt oicl not
howe o Loactual bosis ipon whi'th fo acc eﬁp:‘h:‘s
geihley plea.

P17, 1A Factucd basis 1s an ‘essendiad part of the
consditationally vodio end enkbreaable daersiom o
plead guith,! This foactual basis Camnot Sumpl be
impliect Lot tho Fhe ok thod the doLendant Grlered
o plea. of quitle, Kathor, thore musdbe as avjclentiary
,pox,mo/a:v(i'm’! in o record tohieh s ‘S'ch'cfreﬁ# o
8§ Pﬁ.x_’f'ﬁ:‘c fo allows fhe count fo olefarmivne oot Lhe
delLowndlond i conclencl was wwittiin the ambit ol b ad
02linec! as crimnal’ _L'/ﬂ/zss Cowrds are Satisiacl
that Such a factual basis exist, -#;u; are adman-
ished not Ao éiv/ér‘/icc@memlon aplea @fju;/}fy.“
Lobly. State, S9T 50,2/ 627, 28 (afiss, 1992).
(e/ ot cn ommitlec] ).

P2 Fwa‘f)ﬂf‘, ”W ﬂwllb(au/-s'!?obwh\(}} does /fzmz/]af/m;?n?/rf
becawse i tloes ro Lo sh sutd o charhs cobich i hi be
bro mﬁfp# Lovrdb ad Aol &ushivv. Stde, 61 Se \Oef /03,
A (ff/'ﬁﬁ, /993). 7 ules YAV '(‘/;zmc'f_,ﬁr;cty bo refaxed
atl iv/é‘q hzarf'ny_(_ Farn snlerence }él/czj,“té{L )Zoj‘“/,l
7104y Lacilfate the J[i;?c/)'f?y. Lis tho ancl,,  Abare s f
buf -“-’i‘?C‘L-ff}J Shat fhe c’c‘up/mq,y‘s;uf cort (’on,-l?‘(/én(_,z
‘#MZ prese Certion (.’ca/(\f Freve the &L(f:;u;z(-/ ﬁ‘a.r#;f 0/3 %/742
Crime ehargad, thal he Heloncddands Conelited cons
coithin Yha anbid of thad ol Linact a8 or)minel, Ttk
/elc -/u.q /l/L{Q,SI.‘S ﬂ?a,¢7 é(’ .-Z?)rmec/'é(j' Cb’)y ;4?-()4 preszn-/czc/
éﬁ/ére */Az fotnt or olherwise 5 the recorcd 50,4)re,
#éé Court, i

PY9. 4 revise ol tha jw#} plea Prapscr Jots raveals Hhad
Khe #rial Cocerd o el mot //"72?6(:’;"‘.& el Juestrn rz_ﬁsmy',;qj tha
,43.»: Fuad Qire wumstonces sarrowundin g bis /}/1& ol ya,-'/ /y
Lo smranslocghlir, The Yriel cowrS /}?‘2&/}’20/'“—’62%-1/“
/4“5/’?”' , 17 /JA(/, Eesmmi bl ac! Ahe Crivee Ao cobiih 4'(,(_5 L
rEspoele (_‘/}7&.5/;//?,2/7 ) fi/a.?cd;z,v{af, 2762 ;4;/7;(&/5&;}__" LUAS
Abbarw,se 85508/ ¢hoct Lpcrm cobich the Cocot eocidef
placa #he (olencdanté conducl voitbio #he ambif of
thend Selinec/ 85 017 inal” Bashiin, 6l 8 Sp. 2d ard K.

b.



“Onl, bis bara admiss,on ol e W leonTbe soued fobear
}acéx:a/éas;;a /4)r [ALLS')Ifh ,‘S‘J P/ecz_.”.fd_

G

PO, /B8 é’ot.uﬁt mast review Ahe racoed asa cohbeole fo
Fehermine whelbar a factaal bosis exislod #o Segpord
the plea. Zd, o Loskin, #h0 record contaimad adls dai'hs
ard & 5igmod jm'#9 P Jes po,/,}[/en wolaschs estoblishadf
a Focted basis fo Supperd Shad oalanclants crime of
rereler ano"afvn_ﬂ/ /‘é‘éélérrj , Zé’z/né(& é(t&éf}w y /?a#u}q_ g
Confosnredt in tha record /ntha insfoud casa provicles
Simeifar s apport bor a ece,wfcu?ce, o Aresfin's ju,ﬂq plea.

[é/’ /a,,’;/y 'r%.z /465 /ﬂ? g 0&/“/ -A&c/ '/9%40/4 e, A?/cj-ré //} %M 7%2 /{)uz‘/
/f’? )44!2 /}?5'/@?')/6"&3'6/. \/E{C{QQ /@C.SS’A?,.// ao/m//s ‘/C?”[{'h 4§;fg e?(f'/’WOZ/l o ” )/C’

recfuce #e c%arje Y sir Aastin anel Soes guis Syonn st re Gerelring
5507 "Diot qou do 4 T Did yore commit thod olbomce 37 A Vs, s
Bt as previowsly Statecl, Petrybover argues that none oAb
above occurrecd, Patitioner cons ped addyrsec thad the Capidaf
})arr{’on he i g gaasﬁeo/ as Ao the r;tm.vfer/uﬂ}?f oflenses coas whal
lead Yo bim being a//¢ible Jo pleate Syimple marderand it 15
cfontfly nobed that peither the State, the Tr el Courd Judkse ror
Felense cownsel muacle sy menticn Sardg the entire proceact, g
re jmr//nj 'wﬁa/ Ad/ﬂﬁg@ Jo or ‘cwhere” the remeadning counds jim
e 4f“anc/\/c4fy ¢ bt Stoed. L 1s obvious however thata
readng of Sfafe v. Berryhill, 703 So, 24250, 199 TMpss. L&x /5 532
soill reveald the Feditroner's argument, otherwsse the record /s somse -
whad silens except Lo Lews coorols andfor Commrant made by Lhe
Shate, . anc for the District Athernay Hew.Sohpn M, Vo&my asbe
expresses his deslhe for the redsing ol b Honorable Froqd 4,



fussell, Circwd CovrfSuclge at (T 13/L,12-78) ]

L. Youn€ :”%ur Honor , the on Vo //9:/99 W have /s
ot ,/436/:';7‘? ﬂ&grzévﬂo" 5/64’, P/‘e,v;'oz:u fﬂu,/r'rgy ol
the Cowrt fc&é/ny oud the Seath p.ena/-/y, Mo ewoidd
Qo/w‘se 7%4 (’ ourd ;“A‘/ “wre (/0 /h/é:’)c/ 74: d&é Je ové
of the Court Jo perbect and Lte our appeal fo ¥
A»f/,ss;',ss -‘)'0,'—31' \SHPI‘QME Cowrt fo rade on toad 1ssua,”

This s thae fons f and only mascatson Ao Lowrts granting oA e
odion 4o Duash andfor Demeer whrich Jead! 1o Safev, B erryhiY,

703 $o. 2/ 250 ; 1997 Miss, LEXIS wohich was elirmad. Petidionen
was 2ver ao/u,&.ad'damhj the entsre pre ceeo//bj Fhad #ewro (2 )cours
oL fhe inclictment remaned!. Anct, Pefidionaer cwas alse pavar
Advrs eo! Ahat e ey be Sct@ﬁe(% o prosec tehion on e /"'é’.m(u}mhﬁ
Cowndts of Gt femplec/ o ‘(/f?aﬁp/}?y and possess on Ao f/z))*earm‘é}. a
Convichad Fafon,

4/705 while Jidd g0 Russell Joas yiokesers Petibioner Moad bre is /)Azac//f?j
Geikly fo Simple murdler'as opposed A Capfo ) murder’at (7,2/L.
1-/27, \/CLC‘/?.Q Kussell makes 1o atferpt fo ¢s ablish the Precsse
elepents of ‘J/byp/e murderapp/icable to Patitioners acdions y
as §tated in Sevaral statutes, ia, Mrss. Coole An. Seclions 97-3-2/
97-3-19, 97-317, 99-3-J3, werenod oiscussed, Jaclge Russes
Simply re /)_uufec/ the indc Fmrents word, 7g /Z)f‘|£a/9;f/a/mwc/£<r,’

/e ey o4l he an(/z»/ymj #/)z/c?:y ol lense ol oceup red cndiphabyfed
ﬂéu@//f'rﬁ ; and Ma,é/)y o mention whaksoeyer of Cound I and Cowpnt
7 which be obviowushy fnew renmiad,

g



Patitioner i bis arguament refers back 4o Aees b, T34 So. 20/ 234, 237
/97 /%SS. ,4;7/3, LEk/S 20, 7-8(P /2)(‘

PI2. A revicw o dhe record also reveals thot the
Arial courd Loitecl fo :4&4’/4/ intorm Awstin ofthe

e /lermen fs Q,JMans/a,l—lf/?Aar- e #h e 150 imram
Sentence Jlo be servecl Thes Cocrd agrees dhat
mewrslaeshier lacks She creicial efemontolf malce
alore '//Io‘uj/))z. q/?-;,/or v 8/&141, Y82 So. 2/ S/, 442

/ﬁ/;k_s, /98 ). Awsdivs coas /}74&« o oAb s é7 She

Arvad courd, However, the precise afemants of man -
Slawghter applicable fo Austin’s ackions ,as stated

/1 Seviraf sfedutes ; ra., Afr'ss. Codde Ann, & 77- 3‘/7&72
§7-3-27 47-3-29,97-7-3f, cwere ol alrscissad.
Ferthar, ho#ulv{? Confainoct &ithis Fhe re cord,incli o -
1}7? Lho order which reclucad $he C.‘/:)dzgg o mcw;/m/{er
Aol Hhe order cobich accepled Austins Guilly ploc, li'shed
‘7[/)2 2/arn m{.s el maurs /Q—H’_'j/TI{EI‘ ar 7%6 afy»/)'Cab/é .S';[&/u/&

2o af 237.

Tha mistakes commidle) by e Trial Cord Juclse s fustin are
grave, and #he Hororable Frank A. Russell, Crced Covunt eeclge Ao
Commit the Same Grawe mistakes m the mstant case . Zn Ferestiogly
2nowegh thore 15 a pattecn ol condect Hhad puisd be aderessac! éy
e Lourd of Appeats of the 3‘/4/? o Mssi 'ss/ﬁ;.;‘(onarmhj Jeclge Kussef]
tﬁppafe/o//? fack o/ /0om/}?5«- A/ VO feer fary jaz/r/? plec regurres acctormncdyy
pevarsal. Poditioner as wel)as Aushio Sullerec) the same Serirg the
Plea proceedings by the Same Crrcard Cocerd Veedse, /—/gr;cv‘été/é |

Frank 4, Russetl, Pedidioner car only rebirfo Mississipp; Commission
oir SJudicral Perdbrmance V. Russell, &9t So. 2d 929 (s, 1997) and/ tse
words of! the M;ssissipp) Supreme (ourt ]

7.



t}:’n essence, Jac‘/ég Beessall catls cepom s Courd fo deline
Hhe Jimids oL dhe eiread _J'ua{gei- audberidy . we diclse 10 Brifly
v, Sfade, 565 So, 2 SUS (Mfiss, /99D whare we held) Mral (AT
Courd can only acd as S;?zo?’fcaﬂy awtherizod by either fhe
Constidution oréu, Statufe " Zoat SYLT"

Poditioner’s gudtly plea.is constidudsonally rvelid ia np lesser Form than
thad b Austin, the Circust Courdadse fasfod, 5icT “(A] o fuad basis s aness.
ewtialpardt of the consdituts vally valid ond snlpreeable decision o plead
gure ey’ Austin, Id, at 233
(ons egueintly, Petidionar tanned plea gueithy fo .cs‘/}w,o/p. marder’which
15 1o Founel wnder ang cogn.eable stptute or faww ol bbis §ate. As seon

in White v. State, £5150.24 400,406, 2003 Miss. App- L6x1S G711, 14-75 (PiS D}

pis, 1 belivve 4he p ivotal 155we belfore 4his Court /s cohodbor

Jhe indicdmand against White actuelly chargad a arime
coguizable under the Jaws of this state, While White has
fod spe dg’fica_f/y rassed #his asan fssua, s Courd, parsucnd
Fo M.RAP,28CaX3D, may af ifs option noticea plain arrec
ot identilied or distinelly spacified! 7he fadurs Ao charge
acrime cogmizable cnder Mississippy fow is sucha plain
error, Mdehaetl v. Slate, 798 So. 2f £53 (PICss. b4, Aop. zcol),
This issue 18 epo of Jow awmd /s raviewed de hovo by#-u;; Count,
Hollv. SHate, 788 So.2d B2 (P1)(#fiss. CF. Aap. 2000,
Zel, af Y06,

The ferm ‘.Sme/e mardler’ss nod Foand in M.0.A. § 97-3-15,§ 97-3-11,8 97 -
3~19 or §27-3-21, therelore if isnota crime, Petitioner's Saiderce drel

conviction sheuld be vacaded and Stt-aside consistund with Aast's.

R. There was insutliciont proof swbm Hed atbhe plea preceedings by #ha
Stare @nd rin the Grend fury idhietment that Berrghill had been previously
Convicfecd hevce o Lelonsias “ypan charges Saparadely brought and arising
ouet el separate incrdents at o dleramd fimes?”

/8,



Petitioner argess thatthe Staleé prool ol bis prior convicdions Fhireirg
#he plea proceadsngs was msallicient, the Gate gradle mo ch%mpz[ Yo scbwsi
Fo he Triad Cocirt where i obtaivnacd its proof of prior conviedions, cbor
e prior conv,cfeons cama anden Fbe Secrting of Delense Counsal, B e
Sollowsing esichainge was hacl at CTT/0,19-29D(T,8/6.1-29),(T:5/c.1~4) | inn

GP‘_z” courts THE CottRT, Tha Cowrd determines Yhen that gou bave

metthe regw}*é'-;e.znf{c fo gualily For Jem"enc,};ﬁ cnrclardhe
Provisians ol section $9-19-8f o F Hhre Afi'ss. Cods £ 1972 og
Gunendad, t(:)ffi/)'«’g hadf pou hove previowly, boto re_-ﬁ»d@ %
ade end belors the allegedd date oL e crime fo wb e

yeo u; are a.ﬂ'@r;ng your fahf_a, beur cenuicted Fourboras
ot least fwoc or moca of those convicdiens arese oot ol Sep -
arade incidents and that it cved senfonces fnaxeass
of yoorinthe custady of the Mississippi Dept. oL lorrections
e ¢ach . Were angof those Senfences suspancled bef-Bm.-ycu
&cv{u,(ihf/q soeni fo serve year ‘/:ime )’

MR WINDSOR ! Your Horser, i was a Cembined plan tgraemaint,
s Taundecstoanc) i from the Delondand, ameng the #oree
Cointies and i cerfion namberof yacuss indbe ,4 / éo-"h/g"emﬁ,ls
Ccunk, cases were rediced o the :£i'/\2. andd e yauss, Z baliay ,
oLt e Marshall County charga coas Suspandlad. He cedually
el = evonddo the pa.nr"/m#z‘c&mf air Hhose chargas.
THECCURT . Very Wel,

MR POLINDS ! Thats not correct, Yowur tHower, TET ricsy ackfress
Fhe Courd?

THE ColurT, Yis, sir.

ML, POUNDS | Caiese Mumbor 3,039, as ey /aor-ﬂy Jn tha
/}75-/}',:»{})117_;151,, /Ae DFA‘}?E/(U?TZ, zVan{' Berf?/’n'f/,-w&& (g/‘v'en 78
Beyan vagr Senlenie in Cocunt L. I Co:.t.n-;fﬂ-, Yoecr /‘/::ncr\,‘jjré
DaLendont, /}/ﬂhé Berrhil; was givana Le Jaeu Sendance,
andl Sk Sentance coas shacked or ran consecadsve L) %op-
Yocer Morer , e/ Suspended, Bat idwes ol ron concerrend,
Hacas Blaydodd @ncl tha Marshadl Cownty casa, Your Horor, wns
Fier Concyrremt @nd ha coftbroe Gams Hhare wr Cavesa e, #3995
e thin the 4/2‘0{\.’9 @ow#;, case M, Y7, Yocr //&liwr}- ha cas creden-
gt FeServg a Lorm of Hhrae yzars i #ha Dept, of Cerroctiony ,
et S e COp J-Q(Z‘Luél’_z s ilh (oa_fn([ ane an\._gzc@_;é"“_,{_@_
ciitdy Cocarst W in Brasadyse 0"“11;[7 JFlvir Mbwrer. That Covse cwas

/s



hacked on fop and d’cc.s’px?hc/ﬂ\f: ( enc-/Qu,o-}e)_

Here, thz States claim js nod supportec! by any evicdlence before
tha Courd, the State, Assistamt Dishicd lornesy, Honorable
James S, Poundk , dbeswod sifrocluce certdslled Copres Kom dhe
Crvewrd Clerks Oltvce fzjaro/zbj Ahe preor Cconvictions i# ques //Qr,/
wor Joes Hre Hororable Jamaes S, Pounclk allempf fo use an D0

(per-pac) o prove 4is allegations, cwhen saio/ alleqations carne
under SCruting of Delense Counsel the Honorabls James S,
Poundds rzspands cm/:, o #Aé,@ﬂ'aw conviedrions (T.8/L.11-18)
icl"as sef fordh in #he indietmenrt!

E-/:’sznzr, thorafire L 18 el Ao imvacle fhe /Drowbce ol the
Eronc/ (/Lcr.f mcsetmend anc/ Fhe Cocrdls sub hjecd motfer '/:un'c//c‘.
dien fo Convicd the Pebitivnar /'Dum‘uovmf fo the hobfua) 6 encler
Pordion of the indychmant. Pe ditioner atgues +hat o Cound T arxc/
T ot Casase Niermbir 10,03% 1y fentss Cocundy Wh331581pp) anch it
Chcisa Mcnber 11, 907 in Afeorn ("oumfy,lyflss,;ssﬁm" that he plead
fw'//«, and recerved ome Al (18 Jgear Sentence , cwith ¢/5ht
(#)years Suspencled and seven (77) years /o Serve inthe Cees focly
oA\ the 53758 1p1 Depd. ol Correchions, And, i lruse Aé(m./o.é_rcff?ﬁ‘}f
/}7 yaméa// (?xm/% Mississippr et bho p/'zac{j‘w'/yfy A a Sentence
of Lo (SDyears ;e th #ree (3)gears Suspended and *fwe (2years
fo Sarve run concurrend o Yhe Alcorn /Prenkss (7c-wo/7, Hrssissiizr
Caugses. Pedibioner ser veo r{w.en/y~ ene (2/) menths andas
relecsed on porofe, While the State’s allegations are o From
tha 7//%//) and e&s;’/y e ferininad o be decap/)&w Sole ly on the
/L_c Ls ' (7) A e Pt biorner fiandd boers f{ifﬁ//) Consecutive Senfamces
he would nef Paxve baen able Jo have Commitled Jhe allegad crime

v%a,[ he 4 mffﬂﬁ,é/(/ ohallen ﬁ;)q\? , and (2) /;{’ A/ Sapfences

/2,



wwere suspended, this adong meons that Pedibiorers Counsel
was correct, ({:meiuw!/c, , the Courd eryed Sentencing
733 /f/far)zr as a éaé:'vlua/ offenc/ef, W/%oul r‘egw'm’nj Procf of

'7//)2 /Dlv'or conv/ clions.

”75.0, Mississ 1ppl Scpreme Lourts \/onj - Jr(af?c}/f}?ﬁ
adlmow s fron has warnaed dgmh&/ the ;(end.enc,g #o
npa_%frm/l, atlowo the Sfate not Yo proclice Some
octum endation of prior olernses and Lorthe Trinl

Courd fo per/%nc/arf/? At the delendant an

pabituasoflender..”Seel, v. State, SS1Sp. 2d 243,
218 (Miss, 158¢) s2e 2.g., Vivrca v, State, P9/ Sp. 2o/ 570

(/%‘35. /. App. 2002 ),

/%oreo ver, Judge Russel] should have Frows ofurin g his react vy
oF ha habiteald pordion of #he Jrand jury indichment Fails
or 1ts face Jo meoes e reguirements of Rule 11.03 of he il
Fules ol Cireeesf omel Covn 7y Covird Prac fece, whicts provides |

Y Incases tryyolvin 2ivhanced pun (shmant for

Sué')So_‘iuan-f offenses under Sfate Statades !

'8 1{7;4?- indieknremd musd mefude beib #’12_7:1*;:7 c:)n/z
charge and a chargs of previous convicl/ons . The
nd.ctment mus/'al/ﬁ_jﬁ w;%parﬁtzafm;-’f‘, the natese
or descriphion of the ¢fflense Consifuting $he previcas
Cenvic ﬁf'ans-_, the state er ,4d4m/ylzr/kqﬁk’c Livn azéa)m.j
P/‘varau._.t. Cenrvicdion ,"ana’ Jhe ofale wﬁ/'u_cf_g mend”
The inclictmaent shall nok be read Jothe fure.,
2, S’a[amule fejalc shotl be bhefd an the Prenaiple
chorge cird ondhe ch 2 dlo/?lﬂ’zfcl.(& Conviclions.
In Hhe )[f\i'afon M_E/Jr/;acq'?fi Cﬁwye, e pri,w'aq, £
Convichions witl not be mantionod by fhe slate 0/")441
Cowrs arcept as prov;‘c—/ad,é.y%z Als s;ksx):pi' Lulas of
Lvidence,

13,



3. P the clelendant 15 convicled/or anders a plec ot
Gesthy on the principal charge, a hearipg bolore the
Count withowt a\/'un/ will then be condlucted on fha

Previous conviclions,

(.znd Qu-of.c).

Havir g Staded the above rule , Rule 11,83 the Pediticnar el
pow snvade the province of Cowurd, Sfade and indicdmant
In order fo impose a Sentence wnder Miss. Coole Hon. § 99-19-81,
"/éz /Droof mm&% S/%ow #’)2 pzrlf'yl/onzr /mo/ bé(zn /)rz«/z'aca /<-7 Conw'ckc/
Ausica for Aefonras “cpon chorges lseipara/zﬁ/q browght and/arising
out afszfgara/z e e ds ot ofiiLerarrt Lmas! the Cocrd nover
d//é‘j‘f& Jhe above, the SWadte never //2Gos fhe above and Lhe
Il chment pevar 0/leGes She above, the (ovrt and/ Shate C/Qr/;vj

Aha Droceed/ings seyer o larms #he prior convic Hons cndfor charses

3 %Ddu"ct/f/#cf brought aund Ar48/0G outof Seporate tinc/clends o)
Wl erand fomes, Pehitioner was arresled and/ chargacl wi b "Rentss
Lounty, 1. Cacse Mo, /0, 039 and Heorr Counl, Ms. Cavise Mo 1, 9/7
which arose owd of fhe Sama incidend ad the Same bme anc/
Peditioner /)/(za(/jm//é, Jo alf three (3D lounts above as C’/éa;/-/?,
Seen i1 the indicémand on ﬁ},émwg )9.7/592, Tha mclic tmamns
fasls i the Same mavner, Evensa, #he Courd nor State aljeges the

ke 1o wohich the praviows or prior crimes charged were alleged,
Conmmidtad por does dhe indictmant, tha entire /ocwf//'on of the
snclie et CACU‘J/Y)ﬁ Dt Lronmer as cn bab/ fucl offender s vague
and Farls on ils face. Riddlfev. Stade, 413 So.2d 737, T3€, 1982
Miss. LEXIS 199/, 2,

.



A Fhat i reguired ss Aot acceseo! ém‘pro porty’
mdhiclecd as a bab,lua/ oflencler, thal e Pro-
secation prove the prior ohlerses by cfom/g..z/;gm(

ey, derrce, and thot the e Lendlant éeg/»un a
reasoncdle opportunily fo Challenge #he presecudions
prook, (’/(é‘ya v Sade, SYG S0, 2/ $4G (Mss. 19FF ).

Petidivner argues Lhat e Stete , Chooard amed siachic bmendt oo/
20 7 /fo»/oﬁ/a/ £ Cgeca vird hrirr co it e natare o He docesalioms
br m{j-/;% AgGasng A bivm insolor as e Aa/a/-/a al i cncdor /JOr//oq
e /S si'sssppi Supreme Court Shatecs 1in Vince v. Stale, 44 So.
2 8/0, S/6-S1'7, 2003 Myss LEX]S 383, /¢ (Pig. - P2o.) |

Iy 7’2.‘7 {Iauf///f,?w;'(/ JAE /Qﬁ\?myz )/g:/a/%, O/e/éf/n,_é
s oot sie /3/;/47/}75, He pe Cessary particularsty 4o
prc-pfr /y (‘/)Wgé Pr flcrf (?‘Omw‘(/{/c:n_h _Z:/N .30,
»Fcua//c/ as im /’)or‘/a.&")l to the case no [?é/[)af'f s,
Fhre SUUprenI L Cacm/,spfc;‘,[’,‘c-c\//y Lt the “Ih 2
0/9[:?( £ i %e Jhc//'c/}n;z;yv/ ey /70:'/ warved euen
/Ao‘ﬂjkéﬁ-i/ﬂf%éc/#v enur fo the O/E..[":E'C,(/'VQ
ricdic bimend” 1ot
OOZG'D “Because the dz[ec/;}-, She meh¢ firen t//n /A/ls
Case wes 5o fndamaentead and because ol e ,;”/)cﬁ/_
asrce Ao She ("/'/'i‘)'f/ha//?f’v(:? £8 Oﬁﬁﬁﬁop.&'l/ rcicl i
s cdmand dhat /‘u//? acgueamss fhe el rclant
with the hature ef the accusadions 6;@)“?/;/
&\Cfdf.ns‘l A"}”" we note the matlir 615/9/61."-"7 grrose
ancd cenclude thel it requsies ws fo reverse
Vinee's sendence insolar as be was Semfancedas
a habitent c?//;zndar,”é[ﬁnf v. Stafe , 378 Sc. 2l €3S,
o329 (/yfss. j979). see a.g., L&qufa{e, 200 . 24 908

(#fiss. 1975),

/8.



Potibioner berher argues that brs plea o gustly Jo tho princiole
('/;afl}c‘c/am nod “preclade his atback em the provigee of Cousd,
Sate and o8 chment n relerence fo the habtuat s/ encler
as ¢ learly nofed wm Willie v. State, 738 So.2d 207 ; 1999 Miss.
LEXIS /63,

P9, Where the SHate /s precluded by #he (o ited
State Constitutisn Lbom 441//:17 A defenc/ans s to
- locrf on a Charge, Lederal Jaww reguires that o
COriiOtion or thod C‘/Jz‘wgé bo selisicle eveir M he
Copv.'clion was 1/‘7/-&21"'&://0&/*5 et Lo a Cowirseled
})/Qﬁ cﬂju:'/yiy:’ /L/,eimﬁ vi Mew Yc”é/ Y23 US G 62,
S L6l e 195,96 S.CL 241 (1975) ! Black Jeclgev.
Perry, 47 LS. 21, 30,90 L.ES 24828, 94 8.0, 2098
(7774 ).

Pl i redevont past” Sea fya//c'cé" v. §tate, 1732 g, 2ei L8,
168, 1799 Aiss. LExIS §0,6-T, (999 iWé 33900, af 2-3

( Moss. Jan. 28, ’9‘7?)(2;w//}?5 Meina and Brece, and
P0 :f/‘f?jz that the Stade iy ﬁo/ﬂfﬁamp/)’slp fhrewgh

Q Guitly plea fhat which /i ¢ouled nod have #eLemp -
ished %Amuglr} friafd. See afso Baltlen gerv. State,
CE7 S0.80 /242, 1265 (Hfiss. 1995 )@ * el ewrcland 7
Qi’h(/%t/ 7o bt Saime constifudiona /g warantees ad the
s‘zn/@ﬂcmj pAaSe as ad #iéjuzﬂpéﬁd_

Pi2. inrelevant part | 75,5 Cowrd has hadd dhat, * ander
our /of‘cul)‘c ¢, A anbenced picnishmant Is Sowght, +he
rnehiedmaent or &bl oot must ine ludls Sodb /e Prim -
Cople (’harge‘ clnd&dhrwg;g_ oA Previeds Convicdions aod
f_’oz% Ofvmyé..s ,‘.)f@b’éﬁf é'e;flsre pum's/—;meml ﬂ’?a.(:/ be ¢ -
hamncad” Batle, S:"a%e, 335 Sp, Zd (106, HO8 (Arf;j.s, 19’75’);
Lay v, $fete, 370 So. 24 908, 96 (wiss. 1975,

See Willie, 738 So. 2o 27, 219- 220,’ (999 Myss, LEXIS 63 ,6-T (P‘P‘,,P//, i Pr2.)

/6.



““The stade has t?.c/é'chcu/!écf‘/ﬁEc;/ that the hab, fual
oblonder sdatdde, Mississippil Cocle Amncdotac s¢chiion
991984 (Supp, I981), was inapprepriately applivel in
the present case Sinez dbhore was mrsullicient ,“Dfeo.[’
Hoord the dalond and bad beon “Coneeled fwi'ce pre u-;'r.-vus/‘,
Y4 any L /on7 or Lecleral crime upor clvcwﬂas Separa-
te /.7. 6/”0“917#’ and arss e O {of's epcu-cd’z ineiolends
art S blerent fimes.” Tn the present case , the only
Dreviows Crimes Shouwsn o have been Commitec by
Ridclls ware crimes which arcse outof a sivgie i -
Crlent. There A’w, 4his Lourd must remeand the /")rz'sern[
case for resenten cang since the babitwal sl ecler

S tafite was ;happra P’""‘L’[e/? applied,”

Kicldlav. State, i3 So. 24 737,738 [ 1967 Miss. LEXIS
1944, 2 T+,

Petitionar has c’/e(zr/:f showin that the Cowrd doled cﬁmr}?g the

sen /‘Qﬁ(’ﬂ'fzj phase, and Qrgues thadhe coas IsicT “endilloct do dhe soome
Constitutional guaramfoes at the J‘fn/émc,-}-;f phaseasat the Gt
phase” Wille Tof ak 219, that Mbe Shate Laslect d;E-tN'nj,» e J‘em/wf‘-/r?ja
7)/7502 o 5,7 /:o/«oc/ace Some Joccemendadion o,[’pm'er oflenses v S 2¢/y,
Zd al 22, n /[ac/, the Courd and Sfate never prodce dam:,-;f/’)/bj, 0re
than the re ad/ing of & bare boms ‘parcelsy guashe d 1ndiedmen 4
L5167 nol supplying the pec essary particalority #o propart, tharge
proveconvetions? Vince, Tdat Sie-17., #he Courd ano Séade Larthror
Laiteci 4o gucte or Show cluring ihe entsre collogag (5:¢] “Ho el onclurt
Ao b zem Previously con vicleof feice /c’?r‘ Lefones “eep0n 54@?‘, s Sepa-
/*a/e/? éﬁai.«ill;# Qind] QriSing O Lof Seporate iesclents al o, ;le—/}fen/
Aime s Kicolaow , I at 173 S Ridedle, Tel, af 738, Aind, Jhe indlscfmesrd
itseld had already failec once and now fasls fuwice | #h2 [irst bastra

/7



requiring #he Undlerlying /.,z/bw:;; 7o be guashed, ancl 4he
Second faiture has al reacly bees cwel) stated, QJCD%z /chich -
menton s lace faifs o Show the c’AafyeJ were [§ic] i:f-epqm,!a Ay
é,-gu:?h,! Y Fba paclicdnrent only inclicades on Page Lowr (4, Pumber
Live (8) "Each of the above sendences arvse out of Separate fncrclents
at Siblerand 74'5743 7

] . . o
-7%_1/'2/;):’(2 , (p,e /z«//onzr\; Com WC//D;’) qnc/d.ew /mc.z as an

| bebitual oflender must be peyersed or the Growndls of ))I.:u’m

Lrror as {‘/z'scqjse_c//'n Virece Td at Sl -77,

£ ihawise, Gs provided iem DeBussiv. State , Y58 Se, 2o /O30 (2fis s
RELEON

& F7

The Misssssipps Consdobulicn o139, Arkiclr 3,822,
e Dewble ..,/dc‘»/t)arrr/}f Clavse, Prec/usies Jhe Shate 4‘01’”
Aawniiz g & S e comcd chame fo 2sAablich ofefenciants
babidual 6Kl rcder stodus wndar fhi's sechien, where ne
av, Aerce ool beern admidled o ‘mﬁ)crl such o tenvic bivn
ay.‘)cu-aj }C‘om v, dence erromnecu sl admillsel [37 the

Fowrt,”

The sanie ap)o/}'zs rn the insfeni case.

@ 77);:, 7;\;1';_/ (ouml Ju.c/gz ;éne..;u onr J/?ouﬁc/ hcwa :él’;‘t’.‘-cut'} M cL/-M:z dn#.r'ra ;9@},(}—
Maend s fa%a//y eLeedive, and @cfoc! a cCorclmgly Isict '(é,?, 2ifhar £he Consdidadicn
i 5'7 )4)2 S /‘l(‘{.?l&cze . “ /QL{ sse/sl -Z:"/‘ .[7(/':; m:zr-e/,r ’7(3"[2_41:.'(‘.-1"/-‘/9? ; 7!/)&1[ 1!/)1 /:i'?C/.'/(- ‘/:rn_k:n/ £hHat
was fefoctive from +ha. very 5{5/}9;‘)1'/}\9 JOEFeLrrs ng vy, z::‘f?a/éf/f;;/ﬂj _»574/0:’)(774 be

ig,



3. The Triad Court commithed Compownd errors whan i allowed
Berrghill 4o plead guilly 1o Simple murder For which be had no+
baern indicled and Berrghill was not given accurate oradeguade
netice by the indic tmant of the c-.lncs.rga of simple murder and +he
Gdade also awvoidaed 4he Constitutionel requ irement 4ha}a3rcu-)d
Jury present Berrghill coith cviminal Charges of simple murder,
in violation ef Aedicle T, § 277 of $ha Miss, Const. of 1890.

Potidioner arques dhod alter the Princip/e C’Eaﬁg;e (Cap, 2y

e er coidh She wfx/m/,mj cx[)/]mge o 5&{9 /cuﬁ? oA ar Of’C-C( }ph@_ ¢/
ancd mbabd, %}}7\? O/wa///bj ) was iua.f/y e 5«7 Dolerse Covensel s
”(/%J %/ on 719 @L{C{Jé O\,hc/A’r 'DPJT)LL{‘ : //)2 ;DQ 7/1 Ao 2F )ad /Jo/ /i e-/}mﬂ{c/ed
‘r/cj)r‘J/;n/o/e musrdler’ andl ter the reading of the guashed irolichmend
(/un'nﬁ e /D/}m pro ce,:zc//ngs, SAowis /4 ure 74: (’/xujﬁ,&! ,f/u: Jesser
olferse of ‘Simple murder as Oppes ed o cap,fofmarder!
(7.2/L.i-10). THE C‘OL{K:"T D Mr. Bé‘rr;fhiif, you howe mclicoded ,

Jhe cuLg I your 'ch‘-for*hq,qs ,Fhod you desire 4o gmdar @

plea of gufl-}r., fo a Cherge of % mple murder’as cppased

o € Sf" faj murder in Cowntl ol fhis indctment, Befere

aceepling your plea the law requires Hhadt 1 queshien
you Concerning your understanding of these proceed-

ings +he cherges against you and Hhe Constguences

ol your o_nl-m., ol a phz,(.x_ e,ﬁ’guf“q fethis Cfoof?a.,'?

@' centinved,
Quasiiﬂ-ff by molien ke qucish andfor clesmr , the babrduod ollend.ar perkion Leaitin g, eyuadly as
interesting the principle chorge Fails Jo cndd inthe werds agaransd fhe pecce end gy
ol lbe §5jate of /%'LS‘S ;‘&5:‘])/);1. Tha /’ﬁ'ssf'ss f‘pp S Censdi Aty slates bhad '70;,«/92»"50&7 Shat, Aor
L1y mdrcdabls G/],[;—.’r'?_scz, . prcceec/ec/ ﬂ-‘ljtvhs/ Chim Felly é?’ I}h[é’f’mckv{lbl}“., u%j{&-ft’nj){ 4,../ ZZ,
§27. Brayv, Stote, 819.50.20 592 ! 200/Miss. Alpo, LEXIS 4777,

/9,



'P.m[ilz'omu argua_s #10;:[ /ﬂmm #'w_ above (-:T.‘ 2/L.)- IO) he waoas
mcd::’ng a_plm 40 +he ch arge of&'mla[z mu,rrr/rzr, louJ, ;1L 15 obw'ous

Ahat Hhere was Furthar oreop by thedriol, cowrt when it starde.c o
read CountI of the indictmand !

(T.8/i.12-16); . Lot me make sure you undarsfand the chargo.
The indiciment alleges dhaf in Prentiss Counk,, Miss -
1'5‘51";)/‘_)/, e She 2054 O/cu_/ ot Janu,.CU(f, !??‘[,%azf Yot
diof willingFuly, cunlocwhilly ame feloniowsl, and
with elvbarate e 5754 £l and murdam k“a«nﬂ'/;c?« D,

Kamm;'n_ysl. a A an éé/‘ﬁg, ”

flore, tha Pedifioner ¢.fes several ass 1 end oL errve for bi's
argumemiz [ (7)) The Hovorable Frank A Russell sedtfes cobe the
Podstiormar alre ceclyy lerowos, Qfgeu coas no rrd felm ention Heom Lo
#he charge 4 is’fm/g le mura’erf"as Jac/ye, Lussetlrelers fo (i ™
Simple murder as opposed fo copifol murder in Cownt I ol Ahis
yndlic fimen it (2) dndt, ¢, early From the above Peditioner was
ot adised of the elemramits of ’SJbepda murder por Joos the
above mlorm the 7% Litioner o #he naticre o the accusalioms
[&/7(/(’/70.1*5@ Ahat e /s /’D/ﬁac//nj g r'/ﬁl(f 4o, ('.Sl}np e mnro/er.5

//34 Litroner aites /c,z»/‘ A arjwnmﬂf 6’/’0.7 v f/a/e_, &/9 8o. 2d 5y.2,
595, 200/ Hiss. App, LEX)S 997, 3,5, (PS., Pe. and 7)),

P5. ﬂ pr/smar ey )[/)'/L @ medion porj}C‘&?l — o ction
reliek /8 ) amosg ather 747;‘?5}‘ (& e 3 rradde Shad the
Conir #rom orbhe Senfente woes timposed ra veolatier
of fhe Cowmsd feudicm of bha L ifodf Sfates or tho Const -
[Fetron orfaws of Mississipps” Hiss. Code fpn, § 99-39-
S xa)( Rrv, 2000). ‘ Most m fions for post-Gernvic bion

20,



reliel t@r'/xao( alfor anoriginalmedioy, for post- convicdion
Feliel bas boar densod Garg, fomfj for éé_j}?ﬁ Successive.
Miss. Code Ann, §99-39-23(£( 4 £Lay. Z?D?) Howeser ,
rrors aflac ding. Funclamantal conshidutiond] righits May

be excoptec] trom procedsral bors which would odher-
wise_profpibit their consideredion ... Luckettve Shafe,

82 So. 2/ Y28, 430 (Afyss. £98/).
The censiifutienal 1$5cs bere Concarns +he /‘ﬂdt‘dmw

Pe. T he Mississ{-pp-i Constitdion states that “no
Parson shall, Lor any indicfable offanse ,be proceect-
acl agamss Qrimina //7 &7 o Lormation .. .. MISS. CONST
arl. TL. 8 2%, Thore are seveiral exceplions coithin

#hrs C‘O;’;\s//}Zu/iw')ru//Drvuf_nbn, Yolslo N2 d).p which a‘PP"‘I hire
ércuf cif‘jb(€¢ /f’/)w/ Mi s helic /haawf Lo s }K/m{c/q/;e.h/jd.f
Fol=) ﬁf‘c‘(,m(‘/ J"’“"i ek V] /f"’fj" ik tho fime that Shis
el chmant ccas hendec/ Fowm. Tharelere, dray
arguss Ahal his Conviclion and Sendance dre f?/zxja/
as ho was prosecuted withoud hovinng been inlict-
acf as /"Egu%tzd’éc/ e A//isj/ss;,bp/ Consdrtuticn, Stade
V. Bereyhtl, 703 So. 2 250, ZSF (Mss. 1997).

Py Gf‘cuf ravised his Feonctamendod stade coms by feckyonrad
p,ﬁ-[,,[ not fo be Lriecl A)r 2l ,[e /orn_/ cos #Duléir'n?
I;?(.‘/ff/ﬁ(.‘/. .7;;21‘3,[;(’2/ ‘71/504/ c/ciima overcemes the
Successive motion bar, There isstitl the gues Lion ol
whetber envugh was pres_en/ec/ Lo Jr"xsf/ﬁ, S’eme,%my
é_g_yg.,s,(/ Scrmmary Asnzisse s,

Podifioner Condends thed ch/je Kusses) grves the f;?v,au_u o that
he /s readrng ﬁomﬁnc—b‘,@r inchedment &l (T.2/6,1-710) and 9lves the
Same impression atf (T S/L. 1206 Buk, H/s in Loach /s wherg

Jw/’ge Kiessell barle whan b reads ame advises Yha Peditionerol
Fhe (’Aw:gé_,[ﬁi'd f;‘v'i'///t-‘t//c’, an/awz'g.d/rf and Ly lonrous Sy awc,*/__‘iug_ff/g_'
Yeliberate deSign kitl and merder”

2/.



(p.o,/h[/onﬂ.r Jooks #o f%l d%a./uzze /%-'.sz'SS.r'ppf'Cﬂoc/z /fmnoﬂla&ﬁ/

Section 77-3°/9 (2)(edas charged ir count T oL tha gr el jury
iodschvent |

(2D The /(:'Uing ofa humen be,;'nj cothoud the author/'dy,
of faw by iz MAcu s o " any maniner Shall be C‘ap;'}a/
mutrder inths Loilo WINg Cases

(e Wher done with’or *without’ any Jesign o effecd
decth, bc, Anriy Person cz:')gagﬂn" mihe Commm issicn of
e cirivne of ropy., bLer} )a,'vy,‘kfc)vgpp ;é’)O]; arsos
/‘Obbcu--f , Sexual bwﬁ-e,nf , Unnatwncd infercourse

with Cug child curelar 4he age of +uweloe (P2>,- or

r1ov? coviser sual wanafural fntercousse cordh mas Eind,
0r in g atfempddo commif such Lelprias :

Potitioner farthar foods fo apodher Siubsection of /fcss Cocle Anr),
Bection 97-3-19 (3):

(3) An mndicdmeint Lor mecrdler or Capitad smurelar
Shall serveaspotice #o the de Lenciant that the
Idycdmendt mawy thclude ey curd all fesser inc luded
ollenses #horaol, r'nc/ud:’wlga ,bud not bmided fo
manslawghier,

J&o{ge Lussall neaver gf'ves any saclication that Pelifioner 18 é.z,—,’»,_g
Charged ancl /s p[eac/ﬁog Geus '/%x, fo (&'mplz mu;—o’er), nor clozs b
inddicate that the Jesser oA ense woceld /‘/’)c lucle N eoith orwithout’
any yes fgn fo ellect death . See (T 57!.. 12-16).

Moreover, the Pelitioner aasnof indsched #or Simple murder’
nerther 5:,/ grand jury indscimend noran infermation Filed
Parswant fo Ariicle 1L, § 27. The kewer Courl preceedeal begond
/;/\S‘J'c.uvlscﬂclrbm and that cwithorized bey 1h e Covasd s ok o,

22,
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PS?.H.%CL-//‘M. le /s Hho basss of Lhe foaw governing
amend/mernt of mcliafoments. T2 15 forn book Jaw that
a prosecutor has 10 Powerfo alter the subslonce
L an indichment, either trowgh amenclment
or variance of the proofad trjol withoud Lhe
concurrence of the grand jurq.” 4 Am. Jur. 2o
Inddictments and Znlormadions § 168- 69 (1995), See
also, ¢.G., Quick v. S/nfe, 369 So. 2l 1137 (Mise. 199D).

2.

Gray v Sfate, 819 Se. 20 8Y2, ¢4 ; 2001 Miss App., LExIS 997,39 (%D,

Pé “The /1/135;'55:}9/);' (ons )ZI.AAIZ/bh 3 )a/(_s J/m/ “ho Persen
_shall, for any thdiclable offense, be procesclec
_against criminally by irformakion ..~ MISS, CONST,

ard T, § 271 There are swercd exeeptioirs within

#his consditetional pirevision, none of which apply

here. é’r»cu, Argeeds Ehed the jnclic fmend was f/‘aac/a-

lant, as no gremd jiry was meeding af the Fime that

/s sndctmand w0t hamded] down. 77511‘2..4:"@, A’W%

Qarqguds Fhat his convicdion and senferce are /‘/kgm/
as he wuas pres ecitdeds caitheud /)am'nf,- besn sndieted
as Peiu/‘rad 6(;; the %3.5/-“5 /:}z:p[' fan.f//’}u%@_-q\fﬁt(e v,

Berryhill, 703 So. 24 250,258 (4ss. /997 ).

Biack's Law Dickionary defines “subject madfer
Jw":;sdich‘on" as,” Jurisdicfien ovar the nature of
the case and thedype of refief sougit ; the gaxtent
Jo which & court can rule onihe conducet of
Persons orthe stafusof things.”

Based on the above, Petitioner argues Yhatthe Lower Courdand
the Sate actod cwoithout the Concurrence ol yxﬂano\//'um/ and
convicled Folilvoner of a Crime Lor cohy, ch fio had neverdsé o
/7 Oicted,

24,



Farlharmore , #ha Sfate’s fodichment was wholly deloctive boom dhe vere,
bogin ning as efearly notecl by #he Lﬂe/nrema Court o/ /%ksf'sw}op/‘ i Shate
Vo Berryhill, 703 So. 2 250, 1997 Mjss. LEXIS $32, cbuiously fhe Suprema
Clourt of %‘J.s:'sy)op;' has ‘exclusive J;.tra'sa’:ﬂc dion’ over #his sssue due Ho
s l*u/;r‘r;g . &ven so, in the inferest of Jltslr'ce,. Judicial econamy and
the reputation of dhe Jower court 1 was presented fo the lower
courd Lirs.

Berrghill looks fo Hhe Supreme Courts ruling in State v Berrghilf and
here Clearly provesihe State indentionally menuloctared another indict -
miend that hos 1e8] $he Lirst indscdmend invisible i the record, #he
irdichmant presentec fo Beceghill whife in_jail by Assistant Distrrc | AMorre,
Jamas §. Jim” Pounds bacl the words *Capital murder’m bold leers and
bore the Case humber CRGY-352 , whick is the Same Cawse number (CRH -
352) which appears on e transeripts of e proceedings of FebruaryX,
1995 and /s the same. Carse mupben (RS- 352 Hhot Gppeers on the

Sendencing order dated February /f, 1995 and Lifed February 4, 1995,
The second mdichment bares fbe cartse number G- 008, and ;'/c/far/y
provides propar mformation concerning o whom the burglary anc
with i fent Ho Commit assacedf was perpetrated a gains £ ”é’,-eg A/a.»a/mﬁ
anrd Den,se A/ctrc/zhgf e Lﬂ!{/)!ama Cowrt of %ss;is;s:,'op;' clearly hoted
dhadt the vt indiotmend andfor or/ginal indictmend i not
Provice the names of #hase Juco (2) inclivicuals ji ils endire condext ;
Shatev. Berryhill, 703 So. 24 250, 257-58 | 1997 Mfiss, LEX1S §32, 23 (P31),

P3I. in relevant part 5 Incleecs, the e ber Fosrm #he
Proseccutor advrsing that /f mierded fo prove #he
burglary with mtent Jo comm)t #he assaulf oboes nof
eviy SP.QC:A/ a,ga:}a.ﬁf whem the assaulf was s be

rpetrated
pE/OQA"d_ﬂ qsi

-



Podi Lrorer Ax?/’ef'nf Aas argue o Ais r/'ﬁ/?/ fo oo srcdicdec] Fer i
snfasm ows Criime ‘,r.r‘mp le murdler’ 15 fead of be /PG Con v otec! wiihoud
a grand T ro 1nolictment, 05 obviows thod Hhe Stode presentec/
tobat as ,r/ch/u/eﬂ/ to the (owrd , #he Pedilivmer scbmids She

A - 5 o

above as plarn error “as stated jn Foster v. Sats, €39 So. 2 1263,
(28 /é%;u. /959 )

" hs cocrt halol that a “oeLomolant wiro ['z:t.f/.s 4o

make A c"m#émpormeoms olgja_c#fon must re 1'7 on

Plain errer 4o rarse e assiqnment on appead,” Our

Couirts have allowad +he raview ol errors that were

nad £irst éraugh{ o he atloamdiom of fhe Friad Cou 4,

cobiere the eiror aFocfed Schsfain ﬁ}'d//‘;ﬁ/—;,{s ol Fhe

(_/;/znd'aﬁ I @i’ch?éJ v. State, S& Se. 2d 76, 789 (‘/‘/135.

V950D Mibchit) v Shate, 788 S0.2d £53, 8SS (PI(thss.

€ 4);,—‘ 20010, The plasn error ooctrine ineclucles #he

eV eus o/:f errars fhef “derso us/ef &f/za# [_]1{/72 244/)77;5 ss,

Jirde G }/.), o.r Pub/z'c /C{’Fav/a//'on L-"':){:{'}-((V/;‘C‘(‘CK/ prc:f‘éﬁc/f}oﬁ.c."

Clrited Sietos v. (Hawe, SO LS, 728,732, 123 L. ES

2 SOE, 173 S04 1970 (7993), quoding McBeev Shate,
2005 Myiss. App LEx1S 782 i0-1F (PiB.).

JAerefore S based on the above argum ond cuxd attachad! evidferce
Petiborsers Convicdian andd Serfence should be Vataded and sef- assole

I The Trial Coeerd /zlxsz(/' Lo advise /6-?/'!‘(7’;11;// oL the con Seqgiterces ol the
remeiing Cownts in the grend jury indictment That had net be e
Guashad by 4he Metron fo Quash andfor Demur,

(8) The Trial Court fasted Fo actvise Borryhill of Hro ossenirial elements
oh ths crimre o/ Simple mirder as opposed o the greater pllense of
é’ap/'/a/ murdar c’/&arj,gc/ i #)g\ j:ranc/;/ccry indscfmaent,
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(<) BOM (d.) (U‘Jc/(b) i//"D/'a;/cas /’-LC/h 6’50‘/ a,f 7//72 C/n//orm /?u/ﬁs o/—o
Crewrd and Coum/;'f Cowrtd Practice

Paditromar argues that bis plea ok Guitty /s involund aryas a
matler of Jaw. Tz Trial Courd errod whan it failed fo advise he
Potitiomar of 1he Consequencas ol the re ma;}o/}gj +og (2) Counts
Cowunt I, attemplec! Kichnappiing and Count L, possession of adire.
arm éc/ a Convicted Lelon that had not bees quashecd by e Motson
do Qecash and for Damwr. & :gcm/?f? as rmpordant, #he Trial Cousd
Lurther arred in é//m_ g do aclvise Pel/fionar of the Conseguences
he would scellor j{Ahe Sdate siice cedded corth /;éfcgqo(»a/ oL fhe
Capitol portion of the mdicfmen,

State v Berryhil), 703 So,2d 250,252 ; 1997 Miss. LEXIS §32,¢4 (1 2)
(PS), ('/Qar/q raveals thot Cocen vy a//emp/Qc:/ ‘é/b/n(g)p;'nj ewas SES
procedarally alive alter Barryhill hacl Pfaau/yw’/ﬁ, to '.fimp’e murder, |

!’Iz.uﬂqou,ni X of tha origined mddicimaendt Ch‘““f}"f"
Berr-afh;” with an cdkmpfﬁff kid napy iﬂg CThat countwes
Jader severed, and Bercyhil { presently alleges thaet he
Stote nevar did respond 4o his reguests aboud which
k;‘clnap{nj statude the Stade intanded fofrovel tndar
Cor #1s ¢ hotge .

D@;[r'-ff'onef \S'Li(bm;"'/-j —f'}‘?{‘ut i!;lé ct#zmp-/ed k!id.i’)ap g'wﬁ;//aj(?d Y?G'J Sasteor J
priordo the pleaprac e.ac{','njs or as the record reveals 4he ”aHu-n/mla':f
k/'c‘/ha{f) ,'}79 ‘i1 Coumzlﬁ- and 4he “[’Joss essiom ok a L eV b‘?’ A oV Led

?[’\C /a‘-,? ’J",'m C?om{'_m- LOAS F)D'( SQ_,UQJ"QC/‘d’c‘.{f‘I.Hg ’;(;)2 'P/Q(:L-P{"O CQQ,dt’r’l\?S
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of Fabrucu-q 14,1998 @indd ne mekions were presanied prior o
+he ’Procmzch'ngs, other Hhon Delanse Cownsels Motion Jo Quashand)
or Permcr

Fuidher, the Pedidioner submids Hhat during the Proceeclings the

Slate dicl in Facd make (s indentions Fncwn, bul 4he Peditioner was

nod advised of the consequences alfer the Slate madle /s rodentons

/(/boaor,v .

(T 13/0,12-12), ME.YOUNG ! Your f-’ovmr;#’)e oy #fu'ng we have is
dhed Fee h'm3 aggrieyect by the Previous /:'nﬁ cfdhe
[1'0 ur# ‘fohiv'ng 0(.(71 ihﬁ_%_&n&fjj_, M]g, wmdcl ap/wéa'
#he Court thod we do indent er ask lecwe of the Cowrt
o perlect and appeal fo -the Mississippi Supreme Courd
*fo U /e faly) #hmf issule, ”

Pedibionar condends thad4he endire plea coiloguy wasFhen ancithere

‘K(Lfd as the State made ifsindendions Evown , that the Pt Jr'omar hacl 407/

nod escoped the ' decdh penall’, by agree:n g ho plea g Wity fo s imple
merder! No adyudication of Count L and CoundTIL ol he original
indicdrment was made, hor o the Courd aduise Petrtioner of ary
Aclclitional Conseguences 12 Garding & cornviclion’on the remain g
Lo (2 D Counts of the indlycdment, #5105 in adelifion o Fhe Stalel
appeal of tha iua.séa/ ol the ‘O/émfé penatty ’/oc),i tiobr oF the inclic st
Adcled adeliional Copse quences ot the Petilioner was never aclussod
OA 2 is L thar ofeel y noded/ fho Petitioner was misadvised b g the
Triak Courd regarding the habiHaod offender portion of the indietment
(Véfr:'nj Hhe Semteircs "?fi /'Jéase.



In Tarnerv. $fate, 86 So. 24 2881291, 2003
Miss. Dpp. LEXts 79,4 (PT),4be &imiofﬂpp_e_afs
of -Hhe SHode of Miss issippi sdated, r'/t(_yu{/l:;, ples
mustbe made volwntardfy inorderfo swd/shy the
/e andants {0473 ;lz'fur!frC))qa/fzyL Fs.” 7_(37 lor v, «Sﬁ?&/«t,
682 Sc. 20 38G, 262 (Mrss. 199D, “TLis esseitias
Hhat an accused brave kiow f'za{;.e a.[ #?e’ s '-A‘c:a/
eloments of the ehorye agcufns# ff?»'ml Ahad be L My
szya/‘zfj/&wgf.s %e \“j»wyg,j. c.uqc/ C{)A afm fjéa[ /JQ/JPQM
fo him in #he Sentancing phase as a rasclt of
/Mu/;'n_g endered the f)/ga, of 55://#‘-7/./’ Pecdary. S ;Zazlg,

783 So. & T, UT (720 ) Miss. 2001 )0, bing Smith
v. Stade, 636 So. 2/ 1220,1225 (Meiss. 199/),

Feedhar, “A plec of 3&14"//9 dafeirac by one _sf?cc//g, aivetre
a[’ Ahe /ir2 of Cong egucenee, oy c.cc/;’yﬁ At cecfeca Vftfuff
aof any ot farents made to hirm by o Court, must
Shanel dinless indduced é‘;_, thre ads ﬁ' rprosses -,-/Q .
&rscen ‘%;‘,ni,(_i /‘b?/)fc.?oe r Aarass ,-;ng/)f), 7273 r'_e’/jr?.s ;/ct-// e
(rncluctin g cnfe/itlod o condic iy Habla prenises ),
o1 plr /w_f < 57 Prpsrn‘ses Shod are éc; their nature
/;:rrprupw- as /m,w'qj 7o Preper it letions shp v -//u’
}D/’c‘-s ¢ Ccc/c-r’g ép(J 17258, (;’ Gy 5r;24€5).”/%:¥{;‘a s Y \5\'/4/2,
752 So. ZCJ/%//O/ /2 /}74/)6%;5 (4%:.4/391 /W?)/E’/#hfg
Brady vi ¢4.5:, 397 id.S. 742, 7SS ,25 L&A, Zv 747,90
5.CH 2463 (/970D

Pes; 4 oner was C/éctr/L/ ned advised of the resg ":"”'"”‘? Aewo (2)
Cowinds wrthe gr‘cwc/ Jdm/ mndicimenrt and as pre,u;‘ou,.s/? Stated
Ahese oo l? Down Froere. part oL {he Cap sl mociicfer il -
meint af poresasif o, ato. Pe Litioner has SEilf nod besm achise of
ol ane &(L/J'acc/}&cd}bm of { ?mml L and 4 ocerb L, Foyrther ore,
175 0bvivws fhat the Shats § r1tentions were ;}-;rfzpmper s coill
52 (/e czr/L] Sheiwi ‘f"f.\ ev ey .//o/).a /"/cu[e C?c.lu_r/ ﬁéﬂ?_élﬁ/ﬂﬂ
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The Siate waited wntil Petitivinar had entered bis plea of
gurlfy and the Cowrd had ex ceplec his plea allegecll Lo ‘s:'mP/e
murder’ belore it challenged #he Cowrts ruling that guashed
the (,c//;der/c;m? oAlense and the clecth /Deh()./Af “iohich Prou&

Ahad the State's a//egﬂ,'@f plea agream ant was' improp_e.r )

P10. As +he Supram e Cousrd sfadocl 1 Brady v, US,
39T LS. 742,748, 28 L€, 2d 7417, 90 3.Ck. i 463 (1970)"
“The plea s more thon an admission Uin opan covrs
thot the defendant commitiad the acls charged in
the indictmant]; (L i< he dleFanclont s concant that
jam’:g mant oFecinviction My oo evrtared withoudt
@ Jricl-—a waiver e his rights o tricd belors o
prunf o ft_Judge Weaivars of consdidudional rights
et only must ba volun ﬁw’y baf mustba kaoal 19 ;
e lli SM’L acts clone (oith SUCE ¢ jamt asarengss
of the redeveundt Oirciams famces and | a')(:c’fu, Ca -
Sctg_u%( TS,

it In Wilsonv. Stcde,; 517 Se. 2d 394, 39697 (
Miss, 1991 ), 4he Suprene ot hald thed “a Gu ey
‘P’ 2 ¥ us“oe Jﬂﬁcié Vc-fuﬂ'}c‘uv'/u‘[ I.ﬂ orﬂb?,r '1‘0 Sﬂ_‘};.sﬂ\;t
dhe Aelondonts constidudicnd r,f‘sfhfg.”'ﬂpff eois
comsiclerac) voluntary if +he delendant kacws #he
2lemants ivthe ¢ harse agcuns# /’);m thrc e /g an
cnders{and,ng of the charge, the oflect of the plee,
and tha /DC).SS/Z)/,IC Sandemce, TL;/LH" v. Stade 682 So.

Zof 359 ;362 (/i'//ss 1994, There showid be (om/:)/ir’e
i caro/o/’%/?f p/ea o enswre the ool ﬂha"‘-‘lﬂ/d/ﬂ/fﬁ
Loas Vo leun /a.f'c, L

Qeoting Tobias v. State, 724 S0, 2 972,574 1998 Myss. Apo. LEx1S jcso,
/-8, (Pre -PiL)

/V’(’/"IZ'L Ve, Dot feorer has U2 VIoUS /u Argice o Lhat //41’ Treal
(C’c{r/ Ju(\/jfa{ bt//ldc/ /[O &3 :/c{\/)/ufv yal /'CL(.)/(AQ//)(,‘ S/¢ "/C‘W /};@
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1ACitenk, &risin gou Lof one (7) event as e resull & ,Z,i,é,-;—,g

é’czrg/{zr Y, 7/614'*(’4}/27 ancldirsor of ome (7)vehicle . [P /?dﬂ:ﬁaa’/ﬂﬁ.uﬁér
OALSR Frid irbes & 7957 tog rewn Cond cireamt /c //n ko e /,Dfé_;,/;{g < /
ALrore c%a,rjes amd as /)rc»,V/bccS/y afymed Petitionee Serve o
'/wé‘n/? - oz (213 months on al! counts g coas released on
7360‘“0/& arcl #1s }7“2/\-7 -ome (97) a/mﬂ / a«/er{fpz Likioner ct/'/é?gﬁ;'.'//cf
Commttec] the i3/t Crime on Jam, Sist, 199y /i/vme ol the
ﬁéo:/.é (’omw'(r/;'ons ar.s entences Loery (’0!95'0(‘:4%}'1-’42 m')z!/or stac ,/r:’réd;
A /éar--/}f arge e ;f['y%e j/ﬁjé’ 5 accusations were Srue cffézrz;-?f Ah e
7)/4?4 procee cz/}lf?gs and rn the //égécf i sadmemnd Podiliorrer Ol
%)@Lfé’ Oé:)w'oms/ff £ 71/// 6{6/—7 i z!/’)z p_e‘m }jem//'&r? chen 7%42 /}*?s /.c.u;. ,/
Crinze was /o bave allegeclly been commbled! om Jewnwar y 2757,
199 Conse gu gﬂ//} , Petsfiemers conviod en amd sentence as an
babybeal ohender /s sWegal see a.g., B cholle v. Sfedte, 3 So 26f 737,
T3E ;1987 Miss. LEXyS 1957, 2 0o, Moreaver, the hab.tal ollencler
Senfence 13 JQJ‘/’/;[:’:QC/‘ 2¢f éx“(’gp/ao/ /;!“om e dimma i fatioms of
/%J.s i5s1pp) Cocle Apnclatec §99-39-5(2), ((E-rop; allecd m Z Frrcto, -
menta/Consty futfiona /rights ey b éx'(’e/:w/‘e ch‘amffcfe craf
bor s w}j:»'cl; cwoe/of obherw e /Dro/‘n'éf/ thesr comsicoratsem "; anel
Lhis case Sisoloses a lemia ol ofa jorocess i Je:o/c:mc;‘;gg, Joo
Shathv. Sfate, 977 So. 24 191, 195196 (th55. 1965) Sharenson v
Sate, GH So. 2/ 501, SGR L Miss 1996, bruchb v. Sede, S§4 Sc. 2 T80
TED (s, 1991 [ Simithsv. Shate, Se. 2cd 197, 195756 /y,;.;, J9ES).

Find thad said Senfence upcm 4his Pelitromer was . mposect wiith-
oo EEQ/AL’U-/.?/V @,ﬁ/;lco, %/)e ;’34 f(:’;zl."oi/fﬁ'{f-.‘s fase mmest be rern ceirelecl

for proce zo/}bjg comsistand with Ridodle Tolak 737738
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The babytea ! otlender porton of Hie Pe Lhroners plea was 4
facta conseguence of his Senfenca. The State prodluced ro
Oocumentation whatsotver 1 support of 45 accusadion +hed the
Petsbionsr was 1 fack a babsfual oflender, po cerd L Copies of
ncti chmpnhs , juclgements or Senfencing orders , po awthenticates/
Oopres of #4.0.0.C. pen-pac’s, no/l}/}?j cohatso aver aller Dekerrse
Cowerrse) made o meaningless atbempl fo correed Ahe Shate.

T Vittitoa v Stode, 556 So.2d 1062, fhe Mississisp,
Jufrenqg Caw/.‘r@/ea/,' [‘;Jefo ro. & Person medy pizm:/
9&{:#;-7 fo a ,pﬂ/'cmr, he rrast be /}7,4)rman/0£44/.5 /‘{Ia/t;&,
Hhe nature and consequancas of dhe ack hocon LZm/J/a/é_i/
and any refevant Ffochs and ciroumsdancas , ames
Ahore 6 Lfer, Vol Ay le 2rrfir fhe p/ﬁa. 80.//&‘1;7 V.
Alibansa, 395 .S 238, FG S, 1709, 231 &S 2od 294
(7969), 7he gusstion ﬂe(’essamfy sovolves rosuss of
loct, Sanders v. Stale, 450 So. 8/ 278, 283 (Myss. 1983,
ver the years the Jaw has provi ded a rmber of
cry Leria /orJhdj;hj &Aar‘jej‘ Op/}; Vol haring s&,jccci,
as Hhe gua/}'/y ol Hhe aduse of counsel. Leathar cooce!
v State, $39 S0.2d 1378, /388 ( apiss. 19890, V.tlidoe,
§36 So. 2fat /063 ) see also Myars v. State, 583 So. 2/
194 (Kss. 1997); Wilsow v State, §77 So, 2 394(nss.
/9?/)‘ /szzr,%lrmcré, a § w*/énce andcen V:"c-/t'oq bosod
Upon @ Geitly plea where a delendandt was vof aware
of a mcuqc/aforuy minimum sentence at thi trme o
the plea cav he reversed. Alegandery. Shade, GOS
So. 20 170, 1192 (Miss. 1992),(0/bng Vil foe v, State,
S5 So. 2 1062 (4f;ss. 1290), T Afoxonder, 4hisCourd
revresed and remended #hre defondants case for an
év’/'(/-ﬁi’}'//W? Aéﬁf‘i}’?j o 62 Loild evr Yy quEs 1 Or7 5-»41
reiloc five assisdance ol cownse /, and whotber the
el woachoirf /?u;/é', plec was mmadle ve /Le.n/an77 ancd
/if)/é//fz/?/ o, Alxsrcler, COS So. 2 ad 1T/ -1y 2,

33



Py bitroner Linela pa//a. rer of Juc{?.z Reussel) m/'s- aclvisiog
Delernclands s plea proceedings, P, Liener coss) a/;(é/? regues s
Shat arry /4'/3/_71//9./12 Cocrd Pare allor fo %éc%.e;iucﬂ'ah/ notice of
W/ //dlc// baseclonhs own /Droc‘eec[}?j:, Aecstin v State, 739 So.
Gt 239,235,236 ; 1999 Miss. App. LEXIS 20, 36, (P - Pie.),
A//’.f:f'.sS;}opf Cormprission on Juo’zbf'a/ PeAormance Vi Frank A, R ussell,
69/ 30,20 929, /997 Miss. LEXIS S | involuing Royce Kemp , Kemp v.
Stake, 352 80.2d 496 (M55 . 1977)  coho was sentesced Jo JCe or

Cj(f/'oéér /2, /976 p 65; fhe {‘-/ehora,é/‘e‘ /Vlé.ti/ t@;&jars,/ﬁmg LA /Ddtrc;/go/
and rémancd r/r}*cé en/ucu*.g/c uﬁp‘)//w/’(a;f 2, /1998, cwhan be vy olatod
/‘Dd_fc;/é 647‘ (z'\!;/‘hj aleche! ond was j4 /7&.35 S8, oM g}f’)[;'f@,arm ¥ V/"o/a-r{o'my

C)/('/yfss.é’oda Lon §97-37-5 (1972), KDJ-"S/D/';Q revoration érf +Yhé ?cut/fé

Boarc/,,k_juo@e Russell enterect an order on //a,:_f 1%, 1990 whick
S!i(J/Oer)C/ée/ the rema nder of :'(e’mefs Sentercedd drnd release bina Lo o

J'af'/, Chester Shook P/éc/fufy/;.f fewo cownts of possession of a

controlled Siubstance cidh intentde distiibite crn November /2,

/993, \/uafye /?U.m‘@// Sendec ecf \%eoé ‘7[0 /'oar Vears ol 014 (’o:,m#

d/?c/ 7’500 Yeors om 1%12 O#f@f‘ Cﬂ?arlgz p ‘/c' Feu) Corncicer E_}?I[/t;/. 0;1

Moy 9 1994, Jadge yewse// anfered a mwne pro Aunc orcler
‘s'HSPEJ?c/l;?\?,MJM/QOce. J?,[;pm_c/ Borck /D/éa/gtaﬁuf Ao

6arj/c:w~y yn 7990 and was Senderncacl fo serve $aivon VERSS On fqpn'l
3, 1990 by tho Monorable Thomas /. Carclmer, I, Bonds wes placecs
R1D pirog rewms cnd aller suceessful compledion of fhat Progrigm
was p/ac.‘a,c/ or7 p robation on \g.ep-fzm ber 7, 1990 , Three €3) e s
Seter, on »fc{qu//Z /1993 JUO./q:g Russell r uel’edfﬁgﬂg_{praéaﬁbm
ﬂf/ﬁf‘ﬁe_plq’; was @rrested ontwo (2) acled; doped counts of
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éurﬁ/a.ﬂ-c/. Cons -J&Huo(m/ JO, 1994, Bonds p/zc/‘gf.u/-/y ancl Juo’ge.

ARussell Serrfenced Bovds o serve three years on each cownd,

Jad’qi LRusseff orderec & Consecudive sendence Yo tha orygined

seven (1) yeor semlence , resulbling /o aAotal semtence of Feer (10)

years. Or Apeit 7, 1994, Jao{ga Ruscell entered o punc pro dung
order 4o Correct the Jonuory /9, 199y order o rellecd Jhot Jug’gg
Mwu “res aru;’rqf‘j'uc/,‘cf’cc/'rwx‘eu) lor a pzrv'oo/o/’ /FO0 clazys.”
On Aprit T, 1999, Fhe same oy, Vuchye Russet) amtared an orcles

Valating Bords' sendencas, mc/uding #he original Senfence on
which Bonck had bear sanboncict by the Honorable Thomas J.
Becrddmer, ZL. Bonds was placed on pro badior byw
Roberi Danie! Parhemn, On Decamber {, 1992, Pobert Parbayn plect
guikly Fo menilavgliter for the 1990 Jeath of bis girlband . On
Javwary & 1993, Judge Russell sentenced Parbham totoank, o)
yoars in P pon/lentiary with fen (0D yeces suspanded, OnJune 2,

1994, Parham was oenjed parole. However, o Sl 19, 1994, Verdg e

teu‘sse// S S /D@nv[e y f—f’hj ¢rocd G Ol‘f/kj‘ re/ LAY G 'pal";‘;am ﬁom ,d?a

})M;/ -Q!’);Zr"afy and ,0/ acf"r’:f Frivn or J(i/f).ﬂf irsact Are betior. 97 So.Zcd
926, 432,933,934, 1997 Mrcs. LEXIS 3S, 412, o,

Polidioner feoks Lo the fime-linas invotved in the above cases ’
Kooz Kemp , Moy 2,/990 = Moy 18 1990, Chester Shook, Novom ber 42,
1983 - May G, 1999, Jelirey Bonds , Apri) 3,/990 = Horil 7, 1994,

Roberd Danial Porbew, December 11992 - July 19, 1999, @nd thae,
Ahorp is the Padilione’s case, chargec on Januacy 2, ) and was
belore Judye Russeslor February 1,195, Surtly, before ¥he Pelitssnir
car ender a plea aijw'/:/y fo an infentous crime, Scehas M
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. s ”
murder, Pelifioner must against all oddls howe a Lompaetent

' udliesal Source' o except such a plea., s 0bviows arof coas
IC/"OM “AL)(?. Q—éﬂ v ‘/é(.hz ‘rtﬁlrl_i MQ.S\ Srfinf)/,}; pgp)l \{Ag (‘ase_'f ’4,.70// /'.)(’ O/"’O;

pof end here, Judge Russel] heard the case of Qustin v. Sate,
on Februcry 7, 1997, (DENIAL OF POST- CoNVICTION RE(IEF REVERSED,

Qe Y PLEA VACATED | REMANDED FOR THRIAL.D 739 So.2d 239! /999
E{"";S’ 4pp.- (,_r:,y(& 20, L{p an-fi'/pres.afv{ date ;472 (7ou.r;1 0/4}30&36(/6 0.[
‘/éﬁ sza/e of/%lu/'ss;;ppf X 5‘//// /éea/“f"?j dases /6-[62/‘(/57 \/C(a@g fwe//

1n LARNER v. STATE , 2006 We 32985 ] (Wrss. O App. 2006, ad

pctmyrqo/q
sevar (T1) of the Sssposidion of 9/27/2008, Mo, 2004- Cp- 00Jes-C0A ;

ﬂz ”ﬁa,,,e,f; &7 fw#bn /Aaj fAﬁ 74“!'&.[ c"f)url Erropnacuts f.f
inrformad hirm regardling parele is ora prc'é/ema-/}’c .
Al er fioformz'nj Carnerthat the Stule fecommanded &

hY Ln/(?t)re e/"/wwly Y2 s Ghd eachcownd , Yhefrial
JL(o/y.é dS/éérfé’Ou"nch,» ;/Dc) if'm.: a/;‘o ahcf.ér&/&hc{‘/éajyou
coon’d be eligrhle Lor iy refease, due o the face Lhadt
Ari's thvofved He tese of a deackly tweapen, Lo ad feass
Ao L5t Sew g eors ol Ahs gemtanca 27 Ta s Barner
responded Ahe allss madive . ’

ib." THE SUDEMENT OF THE CIRCUIT EOURT 0F AONROE
COLNTY DISAL/SSING THE MOTION FoK POST- ConvicTion
RELIEF 1S REVERSED AND REMINDED FoR AHEARING .

ALl COSTS OF THIS APPEAL ARPE ASSERTED 7D AOMROE
CoLUny”

Furthermore , CARNER 341l hus one (1) appeal pencting i the Locrd of

40,04?1/“5 of the § et e oA MllSJf‘JS;})pJ' e (’)czusz Moesmber 200S-07- 0/520-CoA
atso ézam/éy \/.:..m‘/jz Aeessell,

This, among all obther sssues abovz Shows the Felidoner’s plea i
Cerdain /(’ af fue&[[an, L Pl Lioner wowldbeve bnown fboat he was
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L/ /ac/hg the death Denallyat the time he enferec b
plea b weocld hove never plec/ 9w'/¥-7 Yo /ite costhoed paral,
and opled Lor triald by J“"f‘*? - Pedidioner wasnot addvisod thet
Ahe J%u/e coulo! ot brin g back the death pznaj%y ,af po Arre
o/cw'ny #he Preceeclings against A was be adlused of Ao’

Ao, Pelibioner /v Lact was Lol 467/713 Cowirsel thad the Sfote
Could iy Fack 6/7}{9 back the 'eath pmaﬂ/ L he oic/not pleato
‘SJEP/eMunJer', Pelsbioner oyl nof Jearn otherwise catilbe
Losend Hha crfe number fo Sfate vi 3@/7-,/»7/, 703 S0.24 250, 1997
Miss. LEXIS $32 and/ Jearred frkhor Moot be had been decreved by
2ho Stafe and Difense Counsel,

Pi0. " We hold that Mis.Cocle Ann. 99-35-403 joetucles
nstances swcty as these , whaore the rral cownrdt bas
gt as/x@c/at,ow Aienol w%z il <tovand The 4rial
{'aup/s ’gccm,lya/wcu i ;act‘ 7"/7@ /-,fm/ fuc/gmuv#

on the c’ap//a/fwur:y'er c/?car‘jg s %Culféed'ud/ ered
labor wasdfan end” with regoard fo that e borge.”

Stadev. Burrill,3/2 $0.24 1,3 (k/,gs./'?vs)(zuaxmﬁ
Slateoll v, Dazen, 72 So0.2d4 800, Po) (Fa, j954)),

Tofaf 253, 6-7(Piv.>,

P i[/'!fonﬁ.r wowld have Pr‘oc‘eedic/ fo Lriod i€ be too ol have known
the abom, espec/ally g/van the Lect thal be ol reces e ne thivrg
_ N , _
mere Phan Il or Jess cendar boat af/)cus;bn MMJ/%HH/MJQF
Fhe Covert discovered ¥ was be ;}33- ofecleved ¢ "*””'-’-‘Um'@ the

fradifod 0/)45/7(;/.21" /)OI‘ZZ/JIVI ol tha indicdmarfas above arel pre-
viowsly statucl.
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72/."/1'0140 showld be allowed Lo foreclose on the sssua had
he was pot advised, That iF he didnot plea gui ly 4 ‘Simple
marder’ that he wouldd Face the ‘e att, penalty’, early frorm
Mo Recordd, the Petylionar pled)Guitly on February i, /995 and
Sfate v. Berrg hill, 703 So.2d 250 ; 19977 Miss, LENIS 532 was nof
deeidlod unds) October 23 1997, and/ unti/ #’zw(po)'h# Peti rowes
was Jead o believe thad he would and could shil face $he dealt
penalty’ by the Stales’ appeal at the end of the plea proceedings,
(7773 /L.12-187, /fgﬂryfn'// had tnown the frath , he would have
proceedlec 1 an earlier state forum. The 4ississippi Seprome Courd
shated jn Puckatl v. Stade , 839 So. 20/ CT6 618 (Hiss. 2002),

(when a party is prohibited Arom 2xercis i
right to procead by eircuum s fances cleortybeyond
hi's control , anc e/ue precess and Londlomenfed
Larirness fssues are present, reliel /s ju.fl;‘,l’;hc/),

Or as p/a./h/(? stated im another case Arom #e same Circew ¥ Cowrt:
Districk in Lechic Bell v, Shade of Micsissipp,, 789 So. 2o 111, 1999 WL
SY9so (Miss) ; Bell, 789 So. 2d ad 1114 (119,

7]/"'/, Qz@amaaml :lo ‘J%L /fl:;s.'isS(;opf' Un:!,[’vrm ()Do& '}~
Convicdion @clfaaluaj Roliel Jc/: a Pc’_‘}ieﬂanry‘ ’s
Qna(/'rl/.zd 7’0 an Jin- Jouirt D/.Jpchun/Af Jc Preve bis
claims (L Ahe ¢lasms are procedarally alive
substantiolly .S‘how‘/ng a deniad of a sfede or
Ledeiral rvgf»l 'Iﬂ'l/d.sh/njfon v. Sdade, G20 So. 2/ Geb,
T -G8 (41538, 1995)(nternn ¢rfaticos ommitlect),
Thvs courd bas Lrthar b el “ldndler +hHa })e/'c/;h‘?
rir Alaxandar v. $late, COS So. 2d 1/70,1/72 (¥, 55,
1992), a0 evidendsory heoiing s necessary (£ #he

38,



p/e a /6?0!/}73 ‘Aoes not refilect 71/74\,715‘712 ]’DAZJIJ;'O»OQJJ
was adlvrs e/ Cencerning the rights of cohich he
anegactly claims (§rorance!” folandv. Sfate, ¢ ¢
Se. 2ol 747, 757 (Afs¢. /995),

Petilionar’s gartty plea was arndd SAl s s v‘p/ur;/ar7 asa
matier of latw , as fhe entire Pfﬂ(’é’é(/;’f?ji against him are /‘e))/.e/z
coith ovefw/m/mmj error. 74 conmnot be sard witb ey egree
of conkiclence thot Petitioner plea fo $impla mercler coas
entered /énocwhj/y and vo /W?/WVZL/ . Ancdas stated over andlove,
the Courtand State gawe bo ind)catron Ao 4the Petibion or that
tho ‘oleats pena/@’anc//or 'C’a,m}/a/pw//on’ Could pol be
browght back il the Pelidioner optec/ Fo go 4o triad, Zn foct
Delerse Covunmsel fw'c/«/y i hormad the Pelitione alter 4he
/%774;9/7 to Quash cndfor Derrur wugmnfed dhat he had o otber
Chorce but fo plea \gca"/{/? ﬁtif}'n/o/e, rocreler’or ho ‘Woul(d' b
facod cordh :‘%e‘a/ea;//;/Oma//y’ art 7[/*1'&//:/0/9/112/ A tria /éw},u—y.

4)77 /4/)/0‘6//61_7/2 (ourd herealsor should be able fo defermine
Sho Ancts , «/1/3,; woe/ed Hhe Pets '/n'er /o/ea e /»4/ fo Jite without /'-Jaro/e 5
and lind the ansiver \s'/;nfo/é. fo aword e ‘ofe@% pMa/é, " hat

e o his jgnorance and threats by Jhe Stade Pedslsoner thought
Coule/ st be wsed /f be a#zm/o/za//o 9o Jo driad. With all of Hhu
@bove 2rrors Apply ing Rule 8.0 15 use/ess, Ahore 15 po need So

O0ntinwe Whed onsw.ers //s e/l

Th2 &rrors oF \/QC<9.€_ Russall and he Corewit Court ol A eor v
(Occ/) 7(7 p /‘//'\S\S/'SS;‘IO/D/' areé ;4_@/ JO %Q /%/é/ﬁé&/o/{/‘“f;{rt’ﬂ. and
Fef ,"-//'_onzr..'é Conviedion and Sentence Showlo be vacaded and
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sefd-asidle,

s, Did Barrghill recesve Ineblectdive Assistance of Cowncal e
Ao alf of e errors rarsad and Lirther for bis Cowncoli farjure fo
aclvisz him of speechy, #rial Vivladion thal be tas unawars of when
he agreed fo plead) guilly,

Petilioner s Counsel dvel 1 facd /z’)%e @ /Va//an b Quasd, aun//or
Damur and Hhat moton was granfed 5y dhe Cocert.

//)J_e-é;/fmeré Cormplasnt regard,ing his d,ms.a/per/::rmawce e
/n regards Ao wobraf 00Ccrracd aller e prokiom was gmm/e_a/aﬁc/
Cowrnse] adlvrsed Pim that 18 he diclnol plea 9:,:[/»[7 Ho ‘simple.
muwroler’ smmeclsately belors the Shte had an o/o/)or/'cuw;zy Ho
appect the Courdi ecssson he wouls be r/@:'/’nj Fhe ekl
péi?a//y agasm. Feerdbormore, Dofense Cownses mover adced

Aho Rotstroner thad he was skl Jccé/Iec/ +o Prose cuation on
Lhe e mining oo (2) counts of the \originad ‘or #he ‘manulhetured”
Indiehment (RIS 00F or (R 9Y- 352, Jake qowr pic k', evenso, #he
Prdydyonar 5/@5:1»/7 /ow'h/\c oud thad Deliense Cownsel alfowsed Ao
Ao be Senterced as an hakb/fual of[ﬁhc/err atler the Pedidiones
c’/ew/? adlvssed/ Cvunsel he cas nof an bedylied oflendar belsre

tha Proceedings and Counse/ #hen informed Retilioner that he
toudd nform the locrk Yhat he was nof an hob dual oflender

/?c?uﬁu/f pﬂr-/;rmancz ,c/aea/cx /;r Asetd and Cpurnse/s

/)d/ feer e s ;Drg’uco’/'[ao/ Lhe Pots beosrar ) Prior o the pro ceech 9
Cowunse! informed Berrghill that he would ol recerve more

$0.



Lhan Aesenidy, (20) years h/,Dr\Sﬂm/OZz fﬂurtﬂf’f\/ﬁ\s/ Ho GGree
cordh the d:w/fj‘ua//aru, hat #naf bad an QG ree mend
w4 the SNate ) Fhat the /%;4191'1 fo Oacu/; andfor Denrecr
woul/d not be C’/m//en\geo/ by Lho Stte /.Z7 Poditioner /fO/e o/
j‘uz%é/ 710 ‘Sl‘fnf/e murder, '

“The standard of review tor inolleclive assssd-
ance of cowunsel /s sed ot in Stricd lamd . Wash-
srgon, Yol U S, C68, CET -9, FOL 6.2l CT7Y, /04
8L 2082 (1984, wh/ch has bzes df/&/a/ecf 5-7 the
Mssissipps Suprame Court. Ealers v. State, €45 So. 24
Fsz , 872 ﬂy/ﬁ, J995), A deLencant must show bis
a%rnu/ﬁ /oefféfmwnce wid O/é'fz'o'f_n#, ardf rhe
O/é/l'm‘ebf? was So substandral as o eprive the
Jolencloord of'a Foirdeial Zd. ie regusre #he SeLer-
Yandt prove both alements. Browm y. Sdete, 626 So.
2 114, /1S (Miss. 1992)] Wy leher v State, 479 So. 26 70,
713 (. Miss. /985 ), In 2y (R SL praJméhﬁ s ibellechtive
25550 0)[' Cocnsel ¢/aim, #72 /Der/é-“manfa /hj‘uth
/s whather counselt assistance was reasonable
c’-’on.szb/ﬂf/}?j all dhe Crrewmstences, Fostery. J’zzaf-/e,éé’ 7
So. 2 1124, 1/ 2G /%';5, /5G¢ ), Mk sk memsur.zc/éya%g/a_/.
Hy of the ¢rreumstances, and thus, the Courd mast
Jook af counsels varall /mr/' ormancn..'_ﬁj:/_/ar ,GE2
So. 2/ af 363 (/yf‘_‘.ﬁ. /996 D There s ro (’onb/)}/ob//bna /
/*:'jhl Jo erropless. counsels Foster , 687 So. 20 ad 1730,
Vadicial Screching of cownsel’s pzrﬂ;rma/ncx_ st be
1’7{5/7/17 delerential ” Stricklanct, Seg thS, at 689,

" There /€ a -j/ronj PI’@SU!"?”/})[I'OW 71/20_/ ("ouns'e/j
par/'ormcmcz Kaste within The renge o/ ressoncble
’Df‘cﬁesﬁ ‘onal a_t.sf'_(/w?ca s 76_01/06‘0&'»74 %:3 /)/“-I?JL(M/JJ/::V),
“Yho delerclosrt rusd show thal there s a reasonable
/'Drm‘f_bz'ﬁ/ 4 %&{ é'ur‘-/ /1‘91‘ C’m,u’uz/j Lir prv.l'ess roros
2rrors , /he result of Jhe mcggc//nvc, wold Prove beer
it er et A reasonabile /:vroaéu/;/y rsapr 05&61'/;4
sullioiend fo ndermine centlclerce i the oudcome. ?
Se bt v, 5’710\/1, 560 So. 2d ME Ise (fudﬁnjj/n'(f/anof;
Yol US. af €9

/.



Here ihss olear where Cocnsal farls and whers Counsal’
pzrfcf\mcmce 7% ofefz'e;'em/ ancd Pow 14 pore J'uc//fcec/ the r/?r.%‘/rbna;
Counsel mack ro atlepl o request a Condinuance fo oblasn
the propar &ocuwmentation o prove thad Pelitiomer was not
a habtua/ Oﬂ’endff, nsteac!, Cpuniel allpwed] #he Slate Lo
veciwe the Cowrt anc 4o ofo so without the yMlPﬁoduC/'ng
onepiece o/ dhecumentaffon, no pLn-poc, no cer Lifrad copies
ofam?‘/'u@mméwue /'nfroa’uce? as a resuld the Podidioner
was erreneously convieled and Senfented as an hab,Fual
odlernder, o life withewd parele, Covnsel ofear)y mis aclused
Podibionan concerning his sendence and that he wowdrol be
Sentenced as an habitual offender, and made a reck/ecs Q%M/D%
o Correct the Slate s erroncous pformation.

Thomas v, Statde 8§ Se. 2ol 912, 918, (7/8), 2004
WL 190 930,5 () y;'ss. App.), '%//’eyaf/bn.] of inelleclive
ASs/slance o/)c‘aw'udmcu/éa macle widhs sPe/j//ba//‘?
and deteil.” armerv. Slade , 844 So. 2d 10DS, 1008
(?7/3)(’;%33. Y Mpp. 2004 ). U orcler Ao establish
Jhat A:'/ure So i vu//fcuzé a Jine a‘/’ Heforss cornsty-

7 Fechod sio ke Live ,;LLS,-J-/M(-I{/ a p.i_/f%'wnxzr mcest
Show thed frnceole c{ge oL tha Cninves A"g-afedwzk/ence
wowld have Cawsed Cowmsel 4o Vary hirs course.”
Kingv Slade, S©3 5o, 26 271,275 (Kiss. 1987,

(Lmsg/ for Hhe Piulidioner macle an u.nsuﬁoor-!ut' response o

Lhe J’-/a_/ 28’ /'/)/efﬁr.ﬁ_/a/;bh Ahat the was as? Adéf’/aa/ aﬂem/ e, #hrs
one atf e;n/)/ was reckless 1o whelher #he Pofibionar wouleld 2
5’!’-/"?/4‘2??620/ /é /N{; or //{Az w/%z!d}oam/tz . (f, &/L. Y- 12);
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MR.WINDSOR! Your Howner, 1t was a co mbiinee plea
dgreevwient, as T cndersiond i1 From +he Delendant,
Gmeng the three cowndies and that a.cerforn number
of years in the Alcorn /Prandiss Cownly Cases coere

redived to the Files and we wears , I believe,, of the
Mawshatl Cownty charge was Suspended. He actually
did = -went fo the penitintiory on these ¢harges.

Pty bioner had dold Counsel, +hat, he recerved ome (1) Senterce
s the Aleorn /Pravtiss County Fitlesn (15D years with eight(8)years
Suspended and Seven ) years Fo Serve |nthe M 1881551 1 Depardment of
Covrecbions +his was 0v cause numbers 10,039 Counds 1 and IL in
Prantiss County, Mississippi and Alcorn Coundy., Mississippr castse namber
11,917, Vetitioner allegeclly burglarized, Stle and burned a 19749

K-S Blazer wwhi ch was all ong (l) WMJ’ { ‘Bwﬁfarq ol o Vehicla ;

Grand Larcany , 3rd Degree Arson’ ) same dauy , Same yncident ad the
sameoFfime,! These charges ware brought at the same time and the
Podidioner wos convicded of these charges onthe Same cle Feb ruasy

19, 1992 . Therealler, Pokil,oner receivect Live €8 yeors with fwe (Zyoevs
suspencled and Hhree (3> gears 4o serve in Masshall Cowndy, Miss/ssippi
tause Pumbe 8953, Petitioner served 4&»0’{17'0!0@ (2 nvonths on
allof the above charges and was released on ]Dérole. (ounsefas well
as4he ourd (Judge Russell) knew or showld have known thot 4he
State s represenfedions wera Yaidulent’ as he [(.435;‘51!@71{ Districd
AHorrey, Honorable James S. Pounds" wsed worcds $hat confrackclac
themsafies ma less thon pra[’ess Jenal manner ,\ Steecteol or consecw -

Aive | on top, Your Honor, andl suspended,” (1.8/L.17-29), (T 9. 1=,

+3.



Obyrowsty, the State faifec bud the Courd (Judge Russell) allosoq
e Slate purposely misrep resent the Preor Co ar'cliong co b o
regues Aie g the Sfate o produce a pin-pac or erdiBied O rdlare
ol judgments, Evenso, the answar /s Lownclio Bicdele Td and
De Buse, . Counsel felecl dhe Pedidiorar , with hisdelieom
Derformance /0 cblain ing ar Mb.0.C. pen-pac or carti £ acd orclecs
oﬁ: ju_afﬁmmils , Ahis error f)r‘c’:j'ack/:'cec/ the Potydioner awd /£ Cownsal
wouldd bave /;0\/5&-&"1‘;’80;:/2(‘] the PPt oners olaims the ovteome
Looulel Pave beein ofiblerent, Pebitioner would pofbe servin g
an /7/£3aJJw/xnc¢ as an habitual offander. T4 s obviowus that
a vio/atiorn of Rule 4.0t ex /st bere also per-:zaj}m’r?g fo pre-%m'q/
discovery by the State , Rule 4,06 ol tha Unilorm Criminal Rules of
Oreceid Courd Practice readk /n pertinentpard,as follows |

" The prosecation shall disclose Ao eath delondant
or to his attorney, and peramit hitm fo inspect, Copy,
Les )L, aﬂdp/oc:ifolff';j)/; LUpor pa@u@s/— it u.i,}d;cu.#
/4.:/*#72:’ orclor fhe Lo //ow.-'ng ;

(3) fo/o.f of the criminal record of the delendant,

'Propose(f fo be tised fo :‘Jmpen_cl;, ;

[/ﬁon Fis Sll?o:-u:}oﬂ GJCME\JLQI‘I‘&/I.‘/‘{ #o “#72 /Df‘e.,-‘Jc:u‘cLJ:bn D/‘
tbe defanse, the court may reguire such othor discovery
Ao /elense counged as qu,u tice oy ra,gw'he,
7\)47/)"[!‘6-?9.122‘ Js pod P»‘“l'\fff as /g “Li)/uf h's C]Occn_sef oid not have a Copy
ol the record ofbis priorcenviedions on dhe ofayof triad Febre ary 29,
1995 alderdhe jery bocl been Selectad andfriad was A b2gin P
zdppafzv#'/y , #he Stote bad ot prodluced #his recopd, K tha Shate

9.



had 'grvan Delonce Counsel whal was re guired by Rufe 4.06,4Aor
Counsel woulo/ot hove had fo re Sy @n She Unsuppo ried accusat on
mf%.e, 730_//_,4'0}'7 anr, /;‘éwwer, éz[}ma -//12 gocu“/ (\/ﬂc/g@ ﬁu;se//)

cocld excepd the [z—ewzfﬂ of the State or Delence Counse) b il
Sk, also s's Lowund cinder Bule 4,06 of the Unilorm Criminal Pulog
of! CircwitCourt Fractice ! "l5icl Upon & shouwing oF materialid/ b Jhe
?)r-ﬂ/?dtj‘a,}(fb}? oL Ahe dlafense ,_\#e Coutrf ’m«u, regu/re Such other C//&Caugrg
fo ofense counsel as jushee maxy Pequ/re. ” The Count (x/uc/yz
Reurssell D howaver exeapled the /')earme/ oM he State s/ thout
t[)u/.[:'//:'ng the above anct/or the requirement of Rule 4,06 . But, as
Previo us/alr stoted Deofonse Counsel didnot bove the proper
discovery hefore him and dyd nothing fo ohlain i

“ There is no guestion that the delendout /S es -
Aeblec] Jo a basic dolense, Tipplett v. Stoade, et Se. 2ol
- /356 (,7,-‘55,- /9958), A's fa wobrud a bas/e dolense Ry
endasl, the language From the Trip/ett Count /s
instreedive | ' Basic a/lﬂms.z s Phs case. Pe.iul'rqd
Mmp/e te !;/)-veérl:'gajx‘on fo ascertoin €uery material
-[‘CLL# about this cose ; Lovorable and wnlovorable . 74
required At A ariby eoith thescene, and sellin g v
N’zm?ec/ 7%/‘0‘45/] hi's oewin ra Soarces ancl Process oL the
courd /Qofn/'ng #7@. ﬂmwéoﬁ,— and :'mluw‘zwmg Qverny
possible eyewsitness, and ya,#t'n jé'-f[arltmﬂm,lg Erom
ezoch., J{ rzgou)xﬁdlrpra'or r et /étau’*m’nj,- a/l information
Prold by the state avesfable ts the delepse throwoh pre-
Arred O}ri‘SL’aUUE/ mgfron.” o

Triple#, bt So.2d at 13¢1,

</ 5.



Debensa Counsel Faritecl #o Seccre proper o)< covery ol 4be
Peditionars prior convictions, Hhe Coud (\éxo/ye Rusself) /ol
fegaml ang e/ lence Yo be proo/uced %o/ﬂrm/e the Shte s
Prior Conviclions,

There was o Sotal brealclown’ of e acdversial Systen v the
case albar. When (/e/zrmfiqr}jj /}ﬂéo/%pr’onﬁs ol Stricl fand Les/
bave been mat, delicient p‘era[’ormmce and res u/z,«}qg Prejuclice
/}»on,, Ahose 0@,/}'@,-'@,{;/“/ Hhr's Covird muih Jook o 4be 747[4/}‘/‘( ol
Hre Clreumstances. Moodyv State, & So. 20/ 451,55 (Miss. 199).

Petitioner can also argue +hat be was not acdhrisecl bo bis
Counselola possible Speacly Arial violation price fo Pplecclsng
Guts //y. “Poditioner was arrestect and cfoarﬁe,cf o \jfu’)u_ar_c/ 2,199/
and Sl not shand belore the Court tnidil Februcmy W, 1998 fo be
coercect rnto a Guilty plea 5? his Covnse ! wnder the threat ol 4he
deeth perally 6e1}7j éﬁuj/}/ berc ko c{gq:'n\fylllukw.

“The rule i Mississipps 15 that @ defay of mere than
2ght months From arres) foFrial 15 preswnplovely
prejucic/al under densfibutional Consicleration. See
Jerking v. Sfode, 07 Sc.2d 1377, 1125 -3 (Hiss. /962),

Sharthv. State, S30 So.2d Y0b, SO (Miss. 198F), gucting

He Veay v, Stade, 7Y So.2cl at S 85 (972) (Hyss. K App.
/999 )

Petilioner cwas fve (5D months approsimately passee! the ¢/5ht
(& )mienths rejwmc/éy the consfitulion of Jhe Slate @/’/%,'S.f/:.f& s
ancl was pevor advsed of this by bis Covpsel belore he was ash
Ao plea Gu /%[?« o S/imple nuurdler,

.



T/e (Courk of 4?/9241&‘ ol the Sate o /%"iss.‘:ss;/'opf' wend on o S Ay
ro M Veay, TS So. 2 af 459 (TI1)( #iss. 4 Ay /597),

CThe Lirsd iscuwa Ao be resclvacs )s whetber a
Selensa a#orn?qfs Lo ifeere Ao Cownsel Ars cfend
regarcing th e M&J/a.é;x',ly 0L L' poteadal ‘_fPé_ef‘/?
Arial bar fo prosecution would consditute ineflect -
Jve assisdence” We atermine Shal L wowld, 7L
Couunsel s Lo ture o move Lor a 5/010,(/9 Arral o C}%U;qe?
s the rsthe resutd of ac /u&/zhcom,ﬁz/bof ¢ onthe
atlorne yls par/ el re sultd i pre J-'u(-//ce, fotbre
elense , VeLarnclant is enditloct Jo a new Lrial”
?50/)/9 v. Stantey, 266 Il App. 3d 30y, 20 I, Dec.
OS , 41 AME 2 122¢, /22 (195D

beg, e.q., /l/.e’/ku:-v v /‘/-;U’ge’/;!, TS F 2o Py (SJA G,
/9%3),

Podi bioner sellorod Cowndless violations pihor dhan b/ righy fo
a speechy dread, Fhese v, oladions are c/e.cw/? nofeable ,Z/,muﬁi,
Fhis eitire brick, Tl onor has Onty broughid Yo Hhis Qo ts
atleantion Hose Jhat riocl prejucliced his case, e resd s

now po;ha/ec/ ocd Ao the A4pp0//a,¢é Covrd heroaiber ccndler M55, Sep,
CLR. 28(a)(3) and Miss Rucle Evied, 103 (8).

! D Kl vnmelman v, Morrisen Y77 U.S. 365, 378, 9/ L. &
2/ 308, /66 S.CL 2STY (198¢) , the United Stakes Suprome
(fpw,‘&ﬁ/éof e A /d.ymr:uq el 0rds i a'r/'/? be tnable Lo
reCognize Ceuinselly erres and fo evafualte C‘ocumg,/_/;
/7éf/’0f~mcu’)cz, e L Powoelfv. /J/aémma, 28T .5 ¥S af
69, $35.CF 55 al ey, TIL.Ed, /58] conseguentl,,a
eriminal defendont w.ll tarely khow #holbe has nef
been Fepres entec! Competently, undil alfer #riaf on
Appaal , us wally when be Consulls ancbher fouyer
abeut his case, Indeed, an accused will ofiden ned
realize #hatbe hasa mariforicus snallect vorres s
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i cndid be be G105 colfateral Fav,'eco pro-
CQIZ.C/r'an [ ] Kf‘mmﬂ }mc’-‘lh F; (/77 U-S: &1( 373&

Thus, Bzrryé.«’// /s enditled fo an w,’denliary l)cnr:'njf on whether be suflorsdd
Inalleedive Assistamee of Counsel and whethor he relie o oo erroneous advice of
Cownsel concerning the State 6:\,}13 ing back the deatd pamd-}.-., ihe &#uw’o-la_d 4o
proceed o Frial ond did net- immaclialely plec 4o ‘simple murder’ Furthermora,
Bﬂr?*qh‘I) 15 endidlad o an LU.-'(';M-L'M., hearfng raﬁamf:'ns Cowmnsels Lfoiture 4o

defend the errenceus inform aien cone erning the hab. Lual ofPevicler POPJIOH oL ihe
indicfenandt. Bzrn,h:ll cites Ward v, Sfalte, 708 So.2cl U, 14-1S ; }998 Mrss. [€x1S ¢,
4-10, (PiF);
“Ebfective assistanca of counsel f'on#:‘.;wp/a\lzs
€own s’é/:;. fam;‘/}'an‘la/ with tha faw thal condrols
his c/rants case. Sea Stricklendv. P/mé;hj,lcn,s/éé;
U8 OB, 68,80 L.ES 24T, Joy §. (¥, 2058
(r984)( ‘noJ}h‘y‘ fhot counsel besa Seedyy o 5.»&157
do baer such kit amd fnews feclge is v,/ tender
the 4rial refiabie )] see also /’vérr/nﬁ v. Estelle,
Y9 F.ad 125, 128 (54 Cir. 1974 )(slaking fhat o
Ja wyer who /s 0t farmitiar with She Lacks and
Jaw refevant Yo i cliendi case cannct maed
the const Aedromadly mﬁwm/’/wu L olloedive
ass/stonce of Counsel i the cowrse of en f’fr/m]
@ guitty plea as anabgzad under o fest iddentrcel
Ho the ?‘A;'rsvl/af‘onﬁ ol fhe ﬂmcé/mw/aﬂa/’\is,k D,
Loatbecwood v. State, 473 So, 2d S, %9 (#fiss.
1985 )(éxp/ashr'nj thot the hasic cluties of
criminal dibense. a#c:mecfs include the dudy /o
advecede +he delendents case | remandng for
censideration of C/fum of md!‘fzc% Ve €ss
where the el endend ai/}zﬁecf dhat bis a/:[omu,
cﬁc-/ﬁo_# Encw the reflevent faw.”

There ../c,re , s Cound hos fha C/J;[;cn Ao adelrass /?en?ﬁlf/_;' 0larm of tnodioctive

assisdeurcy oﬁ Cownse/ ancl Mzn rgmcw‘,[}r,’- arr B, e 7[f‘&f{/ Aéar/hj) .

D&J{_‘ L'/ - I? - 07 /ﬂeéplc,«fﬁdfy S’Ltéfﬂr/fgc/

y8. B M%Q/M,U 78557




7 o
OnC/“\f/(J.l"?

The -/zno/w(g o /D/ac,z /ﬁyd/flnm above the mterest of Soc,"z,f,-?. airef e '/ébc'/mCy

. among district atforneys and one dircerd Cowrd judge fo place ey inderpretatsonof
She faos a/ #ne xﬁ'-/c«/e 9,[' Aﬁﬁfss:}op;' and #nz L(m'#:J \f :[a_.f:is (’ons/{-/u#on a,éow_ -J/ze
understood goa/é cf: j'un[r'te are the kine of indiv,duals ehio Loed themselves cn careerssm
and Llatiers themseives wsithy unjust superficial success until even $he basie facit mbtresd
of the _qrecml«uf strucfure aue wndarmined bq heir Corrupalion,jl—s J'us»i{ce served when 4he
’Pirose_cculor and Hrial courd judge witl commet any and enery vio Jadion of the constitudion and
Jaws of dhis stafe just fo sus fain an ,"Hegal convichion?” Oris il the Lacl dhad 4hie
Siate does nod pricle Jlsell on cohat i's /eja/@ obtainable.

Berm’h:'!l ‘had’a fuwam/a/ Constifational righi as an alleged criminal delencdant to
Consfitutional sef ¢ gards Lrorm o vindlichive Assisdand Drsdricd Atborney ho became
angrg with Btrr:fhr'f/ s Cownrse! @fier uﬂé(‘cess,fufiy (‘/}a//ehy;‘nj Jhe c’a/a;}/a/ por Aioir ol Yoo
Eromnd Jeary inoke Iment, even then, whin e Shade had £aited &F s own ipdredmend oid
the Aésl'slan{'pllslﬁ'c# lﬂorma,ﬁ, dewisk gerw? halls ptior convichions 4o surf Ahis Sessres ;
jnstead of what fhe Constyfution and law prescribes,

'Barrulh{” &/cmg with dhis § fotels J'u,d}'c{af Sigs ferm fa//s to e SCrquhc/ of the coverts of
9r;_afu J'u;-isd:'c!iow and 4he J'u-s#cafs who pra.'dg Jharein. The 4-”‘Orne41 Genaral’
Offjce Enowingly w:dw.-'”inghf SuPpor-fs t«)rungfu/ and :’//e‘qa./}’)rc-fezc//bgs as twedl as
e convichions tnd Sentences randered therebe, never a.dm/#,bs wrong 4he Special
Ascistants 4wist the errors commilied to please Hheir desires and covar the Districk
.4#0!”}11!1’_( oner errer., . '

The wriler hergin hos seen coundless horror Stories end 1s anm,'s—,ibjm[q remind el of’
dhe words of Justice Dickinson in Chase v. Stote, 873 So.2d 1013, 1018 ; 2009 Mi'ss. LEXIS S48
¢ (P00 : " There Car b 1o doubt thad the legal prefession i genaral , and trial
ownse! (plasntiFl and defense) and #he judic fary m parkiealar, hawe Come tnder Serious

atback i Hississippi and, readly, tha tnlire country, in the last decadde. Many, claiming
Fhey sea fack of indegrity and horoe, base Jodt confidence in the system iselh This lowrt
accepts ils share of the blame Lor ﬂ:u’/mg Ho Feguire stried and /az#»fu/ccm/o/fmoca with
the athical andprofess;bna/ fzs/oons."éf/}‘#es ol hose entraesied with tha Pn’w'/tjz of
Pi‘ﬁﬁ-/it'll/)g faw Cuf)o"ssz}?j ,"n'/:w_dfc:"aJ oflice”

“Tha tounsel and 71114./ /Iudju e Jvaddin sesered recent coses cozre )O/Mac/ pir el e
thot, folowing @ shorf werning period, Aot witl change. Thi's Court witl Bagin $tricly
enflorc fry fhe OA/zgm//bns LA :b’a/}'@ Jo the faw and Conm Jhmand to e oath , whei
?r‘aclf‘c; fng [ace and $erving t Fhe J'ua’;'ez_'anf. Mo fake this o,opom[mul.-f Ao Serve nodice
J/m# the wam;’ng Pzru'csc/w///éocwq end.” Id. ot f08.
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The errors in BUryln'/Y occcerrad) within the last decadde /s/)wéen a/éy
Justhee D,-'(-,{',',,;O,,/ s Courd fes -/ojo no i thar Har »%655135?,'9/9;' Comm ission o
Judicial Perfermance v. Russel), 69/ Sa. 2 929 (afiss. 1997), Berrihil s food beters

Coreert (‘ow~r5\/u¢{9¢ Frank A. Resseil dw/hj tho Same fime fine, Februasey /%, /995
as Hhose cases that formod the basis for the dbove ruling, Circeeid Courd Jq:{ge
Frank 4. Russell 5‘13(5? and alloused Alss sdand District «4#04"”1.?, HHenorable
James S, 'Jt}n'powds fo use c/eecz/o//on at (T9A. I‘I—Z?),(TS’/L.I- 2?), (T?/L,I-*I),
the motive for #hus decephion is deep seated and personal boticeen Assisland
“Distriel ,4#0»*02:7 James 8. Jim’ Rounds and Bernfh,‘ll , who macle ila peint Ao
make repeated 'h"-'Ps fo the J'cu') 4o threaden Berryhiil, ASS[S-IanyL-D:'s-fm'c-/A#nrnmj
Jomes §.°Jm’ Pownds made a promise to the vie Lim's Faim ily that Bua'rrffw‘// weuld
net escape the death penalty, Anel aller Beregnitls Counsel sucu;sﬂzlkf presantec]
and was 9ra4mlcd & Mofior4s Quash andfor Demur on the Cop Aol portion ol tbe
indrefmend because of defocts atlributed o the Disteied A{}omujfs Offiea

Assisbant Districd ﬂ#crno.y, James S Jim Foamdls Coudd neo Jonger L2101 Bis Linsd

Ppromise of death and then resorfed fe c/ecepl ren and/for balo Lace Jies, cobich

/7!; /5 /é newn #)r, ‘/0 /'//e_ya//7 £ eny(ence Bern/ha'l/ as &.‘Aabi'/aa/ of/)ena’q- Purs ctant Yo

an origrnal defective CAF:‘/a/ musrder inds' chment thod had bees Q“M/Jd chee to

2rrors Comm;tiedd bc/ his( Pounc/.f) offica.
gern(f'n'ffff 14:»7;’/0/ éoﬂ/do/@cfﬁ?z (s) duﬁ[orw&/\s s the Forsd df}cw'f éou:f Ju(/,(_,aj
District for represenfation when he began #is appeal and quickly bowund out Fhathis
Areeclorm Fepanded on hoco much money he had fo entice 4 juclye or di'shricf atforney
,1')7 1{0 & propu f‘u/:'n‘g and' 7(/7&:[ /)f‘-ﬁ 742.1(‘/0!)1 C%'G/no;l Oé‘,pzna/ on co/)a_#,g/- %L /t?.q}s o{’
thes State and #he lnited States had beer ‘awawcac/dnddﬁoﬂ'ec/, 06 viowsly Ao
nod mether fo these a’,}:[w*nz.tf.s Lty First Circusd oart Juehcia) Disdried whather
Bé‘.rry/e 15 cons f//uu(/on u//"/:ff?A hod be2s v,-"o/a_/‘gcf, bt ‘/l‘,h Ahe f{}éjl dmount ot
renasy ‘dhia lacos of Shis Sate el neco be preperly applied, withowd o time bar,
withouf a precedare/ bar cindewithocd @ Successive cor d bar, %pm@s it dafe Yhe
Shadvws Stll remain ofe Sp:"/e She words of Justice Dickinser, in Chase awnd rh
remasnmg thes Sdate’s f:ﬂ[e‘gr/'/cf §02s Up 11 ymoke., | .

In Poos , ENCL g, e Meke 4 ﬂf:isals.&;}op;" ceed of 41%7 (50) J/m/ﬁ.s ceas maimed)
Nitmrbar ene ¢s Ac:w;}? T v/ mwfc‘crrup;f J‘ucﬁ'c'm/'sy& Aera éy She WANCP ape the ALLLE ancd
whi e 45 J-r"m[.é_ Mesy Quit ok, i £¢t lerct fhak thes trifer and B ey # are J'uJ;f aom/o/m;, (g
betawse e fherr color ; Ahis 15§ /?n!a/(f et frue , Aha sorrder as coeil as ggrry/»//cb-e bokb
whte.

While 4he /41/:{*;"!0:,? Cenarals Olce may also .[r“uw::; af the wrifeci a #e gatrons

sv,



/’/ J/m{/c/ remember 7%2 CU(Jr()/Q' o[ \/m‘/}‘ze \A)An pau/ \gv[we_m &)f /Az kgbsof‘@?‘)_(
Courd .o.[ the United) States when in discussion of Ars views of jvlilorna/ Ceneral
o oocl 1 rel erence 4o & Union (’owM/ , Ms. dapifal mueder case (Howaell D that
Lwets I‘Dué//'m’zcza/ )4/\ the whele stade fo see 1 aJackson, Ms. news poper, Hhe
Clarson Lo o{?Uf (verbation), “ Moodd - - who sulbirs Frem an ilG/tZJﬂ[fA/ erisisal feasd
widh Jeestyee Jobin Poul Stevens , who cadled bim Cenoral Cox and General Scoit
belore avenhually ggmnj i right aft the énd - was peppared with ques fons aboud
hous the c’api-“—ml sz,mfan mant loaw worked,” Cand quo%e .

fcm//f;; .(Lf?ouﬁh , Fhic is how thi's State s J'ucﬁ'Cr'a/ § L/&fﬁbﬂ aund owr /4#0!‘\4141 Genaral
s P(’-f‘(“éi‘\)ed Ho 4he dJustice's of the doufv[\; of Azgéer ‘/’Wf';s c/}'c// on (an iden J’j‘f Crisis) .
anc/ ai'r[()r)&t/)a/:z/‘lf H does ok encd bere, Tha Unted States Court of Appeals oy
tha F.00 Cireeist cites its G//J/a.f/é a/.r-o, f,/f‘)a[:‘;lfcr)czr has served pfu'e; gosrs ‘/:P?r/fnﬁ for ge/ a
T éecu-/'ng and Lirdbrar State txhawstion w\ou/d‘on/? So him 2rreparable borm and tf
woudd bo Ladile Lo &Lbjrzc;[ thl'jibnﬂf o She preJ},m/)'ce, ol the Covirds of Mrssissippe 7
Shetton v. Heard, 696 F 2 1127 (4 Cir. 1983).

The recent commands of Tepale, Messissipp) .471&:727 Jion W de pc([;/f’cf"zp_cféy Hhe
Ass oc,ated Press concern ing Crrect Covent \/u.o@tz , Honerable S Eitebens are a /i4le
misplacadd, Cerdainty, J%fom.g? Som Waicle shoadel hawe perse 'swepf bis 0w perch
balore '1‘&14':%9 his broem inte anrcther ¢ircust covrst ofistricth’, d‘f’/acuunl/y «/tcc['ya_ A5 e bans
bas rrol beoin C/I‘SC(}O lined por Ang wore ngs bci the A{i'gs ;ﬂss{’bp ; Commission en Juckicial

Performance as Judge Frank A. Russet/, anc/ lirtbarmore, e First Crrcarf Cowrt
Jadieial District is skl Juﬁfﬂl‘fhﬁ‘ o Jhe errors of Judge Fremk A, Busseif in
Barnerv. State, 2006 We 32685/ ( //;5 5. CL App. 2006 ) wh /e Abtorn oy Jim (Dasde
works side Ac, sicle wiith now A%Pﬂeq Fronk 4, Russell in '72—4,91/0,/1/;';3;"55,};,9,‘.

/o']nsgﬁuen#? y /J%rrmtf -./,;?’n /\/&fc/—i, L{oas one ( / )O}é #HZ )/;)‘u’i ( S ) G_JZA’/‘}?&/J 6’0;7147.5 /Q?r/ éy
Bermrfn‘//.f Lom ily ehan thi's appeal bxg(m. |

_/7)? DLL/X?Oé’ /;S 5r/'m ; BQN“.?//}M/ § upﬁ:’rﬂ/ C’O(,{m[/f&s Consﬁ/‘»lu:/;'or)&/ Vio /(Mzt'ons andf

Yhe iuul for appz//a;/fz reviw Condinues, B err?éf'// was dofol that 1€ he ,D/mc] 3{,{,'//?

b wowld recaive a life sentence. Al i 7 duely noled ad (7.2 /L. 1-10), hal the
Alenorable Fronk A. Pussell Said nr)#;u'n‘g about 'Berrc,/w'// P}I_aa’}ny 5;;_,'/17 as e babtual
ofLencler. Berr?,hﬂ/ was p/md}'nﬁ 3‘&:‘/,4, Jo & Jesser incleded aﬂmsg, which was he

bas:s Lo bis /D/,ea , but, ofue Ao q/fc'fp/zbh and vindicdiveness of the Assistand Districf
4//érn2f7 ’ Ezfry/u'// /‘ec’ef{/ec/ 7l /esszr J-znluaca JAM /M. wowls A'm/é’, a‘ul ‘lf”/d/ Ef/én 7%0 wjé ’
Berry/n'//f; Cownsel hacl adlorsed bim that the a/ea%/myaa/)é, Coile be 6mujé £ bock if

he didnof plea quilly, Counsel s befiol wos nod answered untsf Stote v. &rnyé i, 703
80. 24 250 (Wiss. 1997), Whera s Courd answered fhe question thot Hhe death

7.



fyiva/@ could ot be brcugh-f back., Evan so, ikis also O/ULQ/L7 noded thot +eoc(2)
Counds remained inhe indictment of ro Hime dur ngG Jhe proceedings was
B.err‘.fh:‘ll aduised of $he octuel Conseguence L he oere fo bo convicted of +he
rem qjm‘ng Countds of the indicfment.

To aflow this conuickicn Yo stand sendsa me ssage., thot e words Spokaen by
Jusfice Dickinson in Chase means 'r)oﬂm'ng.

.—Da.‘le : L/ - ’q i C)_I ] QQSPQ(‘JL‘LU’[L’ Subm{#icf,

/ éf\////"ca/e of J’ ervice

7555 /s fo cartity that I, An J/}cnc/ 5 erryf},-'/f “TESSI, have 1hi's oy and chade
Camsec! Fo be mailed,via U. S, Postal Service, postage preposd, a frue and
correcd copy of Brick tor the 4pp¢//mo¢ , plus exh 16t Ao the 4//04..;;’,-, g persons!

/—/onoraé/.,e gt#tf 4 xﬁzpé/on , erk /‘/onoraé/.e_ S /‘l(')oc/
Courd of Appects of State of Afresiss wop/ Offjes of 4#ome:7 Ceneral
Post Offyce Box 299 Posf Office Box 220
Nackson, Mississipp | 39205 -02Y9 Jackson Mississippi 39205 - 0220
~ -0 . ,
' PDaJr_ X L[ IO’ 7 /225)0_20//’(.&//17 'S’ubm:'#zc/,

WW 755G/

4”7%0}9:1 géﬁ"y}) /A 75’;Sf ‘
8,#.C.7.-T, D-2,Bec €7

T.0. Box 1414

Leakesville, I/s‘ 3945/
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IN THE CIRCUIT COURT OF LEE COUNTY, MISSISSIFPI
FEBRUARY TERM, 1995
STATE OF MISSISSIPPI |
VS. " CAUSE NO. CRY94-352
ANTHONY MABK BEHRYOILL AKA “HOP” ;
ORDER
Came on this cause this day for hecaring, the

Defendant being before the Court in person and with his

Attorney RONALD WINDSOR & TERRY WOOD e Said Defendant being
A
before the Court on a charge of HURDER ’

and to said charge the Defendant, ANTHONY MARK BERRYHILL AKA

I

entersg a plea of guilty as charged, said plea is accepted by
the Court, the Court finding that waid plea is veluntarily
and understandingly entered by the ﬁefendant.

]

w3

IS, THEREFORE, Ordered and Adjudged by the

Court that the Defendant be and is lereby scntenced to life without

parole io a faclliity desigpated by the Missiselppil Department of Corrections.

Defendant is sontenced under SEC 99-19-81, Hisulaa{gyi Code, 1972, as omended.

Therefore, anld scntence shall not be reduced or suspended nor shall he be
eligiblc for parole or probation.  Defendant 1s remanded to che cuatody of the ax
ORDERED AND ADJUDGED IN OPEN COURT, this the _14th

j ILED

CIRCUIT JUDG 1) P M
TIME____ T

ceBl 41995
MARY FAYE GWIN

- TCLER e
155/171 ,,Hlﬁiéég;ﬁﬁzy £

day of February , 1995

*#% Prentlss County Sheriff rto
nawalt transporcotldon to said
faciliircy.
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INDICTMENT
THE BTATE OF MISSISSIPPI CIRCUIT COURT
PRENTISS COUNTY i CCTOBER TERM, 1991

CAUSE NO.:10,039
-

The Grand Jurore for the State of Misgissippi, taﬁen from
the body of good and lawful men and women df PRENTISB COQUNTY, in
the 8tate of Migsimeippi, elected, impaneled, sworn and charged to
inguire in and for said County and stategaforaaaid, ir the name and

by tha authority of the State of Mlisaiasippl, upon thelr ocaths

‘present: That

GREG HENRY, HICHAEL TRACY VICK, BCOTTY WAYNE THOMPSON, AND MARK

ANTHONY BERRYEILL

in said County and State on the 12th day of January, A.D., 1991,
COUNT I: did wilfully, feloniously ard burglariously break and
enter a certain nutomo&ile, one 1978 Chevrolet Blazer, Vehicle
Identification Number CKXL188F152708, owned and occupied by Ruaty
McCoy with the felonious and burglarious: intent to take, steal and
carry away the goods, chattels and persgnal property of the said
Ruﬁty McCoy, in said auto;obile being kept for use, sale o;
storage} ; ' i
COUNT 1II: in sald County and State onrthe 12th day of January;
A.D., 1991 . :
did wilfully, unlawfully.and faloniocusly taka, steal and carry away
one- 1978 Chevrolet Blazer, Vehicle Identification Numhe%
CKL1BBF152708, of a value of §100.00 aﬁd more, good and lanui
money of the United Statae, the property of Rusty MoCoy, with the
intent to permanently deprive the said Rusty McCoy of said
automoblle; p

COUNT III: 4n said County and Btate on the 12th day of January,
A.D., 1991 - ;

did wilfully, unlawfully and felonlcualy take, steal and carry away
one tool box, one socket set, one set of screw drivers, one set of

box wrenches, one tape measurae, jumper cables, gear pullers, cne

(i

EXiibts

(1) o¥ (2)




, o f . .
/ a _h | ey ' EX/H(S/"/'S
-/// tire, one Workman’s Cholce tool box with assorted.toole, one tool | CZ)
pouch, two pairs of work boétn, .one¢ palr of ocoveralls, one
sweatshirt, one hunting vest containing gun shells, one CB radlc,
one AM/FM caseette radio, one case of cassette tapes, and two
fishing rods, all of a value of $100.00 and more; good and lawful
money of the United Btates, the property of Rusty McCoy, with the

intent to parmanently deprive the said Husty McCoy of sald items;

contrary to the form of the statute in suvch cases made and

provided, and against the peace and dignity of the state of

Miseleaippl.

‘Filed and Recorded A/ day 4»«. G/' %W—\

. 7o istant Diptrict Attorxney

ot _ e titery ., 1991 ﬁ:ﬂ:'a:m

Ogm’i e £ clomk 907707 Aot K1 SO

, D.C. Forsman of the Grand Jury

.l
H

3

()
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INDICTMENT
THE STATE OF MISSISSIPPI CIRCUIT COURT
PRENTISS COUNTY FEBRUARY TERM, 1994

CAUSE NO. CR94-008

The Grand Jurors for the State of Mississippi, taken from
the body of good and lawful men and women of PRENTISS COUNTY, in
the State of Mississippi, élected, impaneled, sworn and charged to
inguire in and for said County and State aforesaid, in the name and
by the authority of the State of Mississippi, upon their oaths

present: That

ANTHONY MARK BERRYHILL AKA “"MOP™

in said County and State on or about the 21st day of January, A.D.,

1954,

COUNT 1I: did wilfully, unlawfully and feloniously, and with
deliberate design kill and murder Cathy D. Cummings, a human being,
while he, the said Anthony Mark Berryhill AKA "Mop", was engaged in
the felony crime of 'Burglary of an Occupiedrand Inhabited Dwelling,
belonging to Greq Barding and Denise Harding, in violation of
Mississippi Code Annotated, Section 97-3-19 (2) (e); |
COUNT II: in said County and State on or about the 21st day of
Janvwary, A.D., 1994,

did wilfully, unlawfully and feloniously without lawful authority
attempt to kidnap, or forcibly seize and confine Anthony Lee

Cummings, a child under the age of ten (10), but the said Anthony

(h



LXhibvts

Mark Berryhill, AXKA "Mop", was then and there intercepted and
failed in the commission of said offense;

COUNT III: 1in said County and State on or about the 2lst day of
January, A.D., 1994,

being a convicted felon, did wilfully, unlawfully and feloniously
possess a firearm, to-wit: one 9mm pistol, wherein the said Mark
Anthony Berryhill AKA "Mop”, was previously convicted of:

(1) Burglary of a Vehicle on February 19, 1992, in Count one
{1) of Cause Number 10,039, in the Circuit Court of Prentiss
County, Mississippi, and was sentenced to a term of seven (7) years
in the Mississippi Department of Corrections;

(2) Grand Larceny on February 19, 1992, in Count Two (2) of
Cause Number 10,039, in the Circuit Court of Prentiss County,
Mississippi, and was sentenced to five (5) years in the Mississippi
Department of Corrections, suspended, to run Consecutive to Count
One of Cause Number 10,039;

(3) 3rd Degree Arson on February 19,1992, in Cause Number
11,917, in the Circuit Court of Alcorn County, Mississippi, and was
sentenced to three (3) years in the Mississippi Department of
Corrections, suspended, and to run Consecutive to Counts One and
Two of Cause Number 10,039 of the Circuit Court of Prentiss County,
Mississippi;

(4) Grand Larceny on August 26, 1992, in Cause Number 8,955,
in the Circuit Court of Marshall County, Mississippi, and was
sentenced to five years, with 3 years suspended, to run concurrent
with Prentiss County sentence;

in violation of Mississippi Code, Annotated, Section 97-37-5 (1)

()
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{Mississippi 1993), as amended;

and upon conviction the said ANTHONY MARK BERRYHILL AKA "MOP" is
hereby charged in Counts I, II, and III of this Indictment under
Section 99-19-81, Mississippi Code, 1972, as amended, to bhe
sentenced to the maximum term of imprisonment as prescribed for
each felony and such sentence shall not be reduced or suspended nor
shall such person be eligible for parole or probation in that:

(1) ANTHONY MARK BERRYHILL AKA "MOP", having pled guilty
in the Circuit Court of PRENTISS COUNTY, Mississippi, in Cause
Number 10,039, to Burglary of a Vehicle (Count One), was sentenced
on the 19th day of February, 1992, to serve a term of 7 years in a
facility to be designated by the Department of Corrections of the

State of Mississippi, and;

{2) ANTHONY MARK BERRYHILL AKA "MOP", having pled gquilty
in the Circuit Court of PRENTISS COUNTY, Mississippi, in Cause
Number 10,039, to Grand Larceny (Count Two), was sentenced on the
19th day of February, 1992, to serve a term of 5 years in a
facility to be designated by the Department of Corrections of the
State of Mississippi, said sentence being suspended, to ‘run
Consecutive to Count One of Cause Number 10,039, and;

(3) ANTHONY MARK BERRYHILL AKA "MOP", having pled guilty
in the Circuit Court of ALCORN COUNTY, Mississippi, in Cause Number
11,917, to 3rd Degree Arson, was sentenced on the 19th day of
February, 1992, to serve a term of 3 years in a facility to be
designated by the Department of Corrections of the State of
Mississippi, suspended, said sentence to run Consecutive to Counts

One and Two of Prentiss County Cause Number 10,039;

(3
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(4) ANTHONY MARK BERRYHILL AKA "MOP", having pled guilty
in the Circuit Court of MARSHALL COUNTY, Mississippi, in Cause
Number 8,955, to Grand Larceny, was sentenced on the 26th day of
August, 1992, to serve a term of five years in a facility to be
designated by the Department of Corrections of the State of
Mississippi, with 3 years suspended, to run concurrent with the

Prentiss County sentence;

(5) EBach of the above sentences arose out of separate

incidents at different times;

contrary to the form of the statute in such cases made and
provided, and against the peace and dignity of the state of
Mississippi.

Filed and Recorded |&) day zééQZﬂ/ &Z%Liééégi,g%gfi’__

istant District Attorney

of EALYION , 1994 A PRUE BILL
Waﬂk@m , Clerk 4/7/
0 Mo & /Y 774
, D.C. C7 géreman of the Grand Jury
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THE COURT: Mr. Berryhill, you have
indicated, through your attorneys, thatryou
desire to enter a plea of gquilty to a charge of
simple murder as opposed to capital murder in
Count I of this indictment. Before accepting
your plea the law requires that I question yoﬁ
concerning your understanding of these
proceedings, the charges against you and the
consequences of your entry of a plea of guilty
to this charge. Before I ask you these
questions, 1 want you to raise your right hand
and be sworn.

(THE DEFENDANT WAS SWORN BY THE COURT.)

THE COURT: Very well. You do have the
right to refuse to answer any question that I
may ask you. Also I want you to feel free to
talk to your attorneys at any time that you
deem it necessary before you respond to my
guestion. If you don't understand my question,
please advise me, please tell me and T will
restate it, because you cannot give me a

truthful answer to a question you don't

understand.

BY THE COURT:

First of all, I want you to state your full and
into the record.

Anthony Mark Berryhill.

Mr. Berryhill, are you presently under the

influence of any intoxicating liquor, drug, or other
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Q. Do you also understand that by pleading guilty,
you are waiving or giving up the requirement that the State
of Mississippi prove this charge and each element of this
crime charged beyond a reasonable doubt?

A. Yes, sir.

Q. Do you alsc understand that by answering the
Court's questions, you are waiving or giving up your right
to remain silent? That if you went to trial you could not
be forced, or compelled, or made to testify, or to make any
statement whatsoever concerning this charge uﬁiess you
voluntarily elected to do so? Do understand that?

A. Yes, sir.

Q. Do you also understand that by pleading guilty,
you are waiving or giving up your constitutional right to
confront and to cross-examine the witnesses who would
appear and testify against you and also you are waiving
your right to challenge the make-up of the grand jury that
indicted you? Do you understand that?

A. Yes, sir.

Q. Do you also understand that if you proceeded on
to trial, you would have the right to cause the process of
this court to issue, that is subpoenas, requiring the
attendance of witnesses of your choosing to assist you at a
trial of this cause and those subpoenas would issue at no
cost to you? Do you understand that?

A. Yes, sir.

Q. Do you further understand that if you went to
trial all 12 jurors would have to agree that the State met

its burden of proof, that is, proved your guilt beyond a
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reasonable doubt before you could be convicted? In other

words, it would take a unanimous verdict of the jury to

convict you. Do you understand that?
A Yes, sir.
Q. Do you also understand that if you went to

trial and you were convicted you would have the right to
appeal your case to the Mississippi Supreme Court, but by
pleading guilty you are waiving or giving up your right to
appeal your case to the Mississippi Supreme Court? Do you
understand that?

A. Yes, sir.

0. Let me make sure you understand the charge.
The indictment alleges that in Prentiss County,
Mississippi, on the 21st day of January, 1994, that you did
willfully, unlawfully and feloniously and with deliberate
design kill and murder Kathy D. Cummings, a human being.

Do yocu understand that charge?

A. Yes, sir.

Q. Did you in fact commit that offense? Did you
do it?

A. Yes, sir.

Q. Now you're indicted as an alleged habitual

offender, the indictment contains the proper wording. Do
you understand if this Court determines that you do qualify
to be sentenced under the provisions of Section 99-19-81 of
the Mississippi Code as a habitual offender that you shall
be sentenced to life in the custody of the Mississippi
Department of Corrections without parole, without

reduction, without suspension, etc.? Do you understand
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that?

A. Yes, sir.

0. The indictment alleges with respect to the
habitual offender portion thereof that you pled guilty in
the Circuit Court of Prentiss County, Mississippi, in Cause
Number 10,039, to burglary of a vehicle, Count I, and you
were sentenced on the 19th of February of 1992 to serve a
term of seven years in a facility to be designated by the
Mississippi Department of Corrections; is that correct?

A. Yes, sir.

Q. Did you, in fact, plead guilty to that felony
charge, and were you, in fact, sentenced on that date in
that cause number to serve that term of years in the
custody of the Mississippi Department of Corrections?

A. Yes, sir.

0. It also alleges that you pled guilty in the
Circuit Court of Prentiss County, Mississippl, in Cause
Number 10,039, the same cause to a charge of grand larceny
in Count II of that indictment and you were sentenced on
the 19th of February,-1992, to serve a term of five years
in a facility to be designated by the Mississippi
Department of Corrections. Was that, in fact, what
occurred? Did you plead guilty to that charge on that
date, in that county and state, in that cause number and
were you sentenced to serve five years in the custody of
the Mississippi Department of Corrections?

A. Yes, sir.
0. 1t further alleges that you, in the Circuit

Court of Alcorn County, Mississippi, in Cause Number
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11,917, pled guilty to a charge of third degree arson on

the 19th day of February of 1992, and you were sentenced to

serve a term of three years in a facility to be designated

by the Mississippi Department of Corrections. Do you

understand that charge?

A.
Q.
A.

Q.

Yes, sir.
Is it correct?
Yes, sir.

It further alleges that you, Anthony Mark

Berryhill, pled guilty in the Circuit Court of Marshall

County, Mississippi, Cause Number 8,955, to a charge of

grand larceny. You were sentenced on the 26th day of

August, 1992, to serve a term of five years in a facility

to be determined by the Mississippi Department of

Corrections.

A.

Q.

Do you understand that allegation?
Yes, sir.
Is it true and correct?

Yes, sir.

THE COURT: The Court determines then that
you have met the reguirements to quality for
sentencing under the provisions of Section 99-
19-81 of the Mississippi Code of 1972 as
amended, finding that you have previously,
before today's date and before the alleged date
of the crime to which you are offering your
plea, been convicted four times and that at
least two or more of those convictions arose
out of separate incidents and that you received

sentences in excess of 1 year in the custody of
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the Mississippli Department of Corrections on
each. Were any of those sentences suspended
before you actually went to serve your time?

MR. WINDSOR: Your Heonor, it was a
combined plea agreement, as I understand it
from the Defendant, among the three.counties
and that a certain number of years in the
Alcorn/Prentiss County cases were retired to
the file and two years, I believe, of the
Marshall County charge was suspended. He
actually did -- went to the penitentiary on
those charges.

THE COURT: Very well.

MR. POUNDS: That's not correct, Your
Honor. If I may address the Court?

THE COURT: Yes, sir.

MR. POUNDS: Cause Number 10,039, as 1is
set forth in the indictment, the Defendant,
Mark Berryhill, was given a seven year sentence
in Count I. In Count II, Your Honor, the
Defendant, Mark Berryhill, was given a five
year sentence, and that sentence was stacked or
run censecutive, on top, Your Honor, and
suspended. But it was not run concurrent, it
was stacked and the Marshall County case, Your
Honor, was run concurrent and he got three
years there in Cause Number 8,955, and then the
Alcorn County case, 11,917, four Honor, he was

ordered to serve a term of three years in the
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Department of Corrections, and it was run
consecutive with Count I and consecutive with
Count II in Prentiss County, Your Honor. That
cause was also stacked on top and suspended.

THE COURT: Very well. The Court finds
that you have met all of the requirements as
set forth by the statute, Section 99-19-81, to
be sentenced as a habitual offender. As to you
attorneys representing Mr. Berryhill, have you
discussed this charge carefully with your
client, advised him of his constitutional
rights and the consequences of his entry of a
plea of guilty to this charge? Mr. Windsor?

MR. WINDSOR: Yes, sir,.

THE COURT: Mr. Wood?

MR. WOOD: Yes, Your Honor.

THE COURT: Do you feel that this
Defendant, your client, understands your advice
and is entering his plea freely and
voluntarily? Mr. Windsor?

MR. WINDSOR: Yes, sir, I do.

THE COURT: Mr. Wood?

MR. WOOD: Yes, Your Honor.

Mr. Berryhill, are you satisfied with the legal

services and advice of your attorneys?

Yes, sir.

Do you feel that your attorneys have properly

advised you before entering your plea and properly

represented your best interest in your case?
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Yes, sir.

Do you know of anything that you desire to

complain about your attorneys' representation of you? Aany

matter whatsoever?

A.
o.
A.

0.

None at all.
You are completely satisfied?
Yes, sir.

Very well. Mr. Berryhill, do you plead guilty

or not guilty to this charge of murder as a habitual

offender under the provisions of Section 99-19-817

A.

1 plead guilty.

THE COURT: The Court finds that this
Defendant has knowingly, understandingly,
freely and voluntarily entered his plea of
guilty to this charge, that there is factual
basis for such plea and the plea of guilty is
hereby accepted by the Court and the Court
adjudges you guilty thereon, Mr. Berryhill.
Yes, sir?

MR. YOUNG: Your Honor, I don't mean to
interrupt, and I may have not been listening.
Did you advise him of the minimum and maximum
sentence he could receive for this?

THE COURT: Yes, sir. The minimum and
maximum is the same, life without parole, as 1
indicated earlier. Do you understand that, Mr.
Berryhill?

THE DEFENDANT: Yes, sir.

THE COURT: Yes, sir. Anything that you
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desire to state to the Court before I impose
sentence, Mr. Berryhill?

THE DEFENDANT: Yes, sir.

THE COURT: I will hear you.

THE DEFENDANT. T would like to apologize
for what happened. 1I'm sorry for what
happened. I wish I could take it all back. 1f
I could I would. That's all I have to say.

THE COURT: Very well. Mr. Windsor,
anything that you want to add?

MR. WINDSOR: Nothing further, Your Honor.

THE COURT: Mr. Wood?

MR. WOOD: No, Your Honor.

THE COURT: Mr. Berryhill, there is no
excuse, or explanation that you can make,
nothing you can do whatsoever to undo your
terrible deed. No amount of money in the world
can replace the victim, nothing whatsoever that
this Court could do or you could do to correct
a horrible situation that has been allowed to
develop because, probably, in my opinion, your
temper and your habits. You have been in
trouble for years, committing crimes in several
counties here in North Mississippi and you
ultimately, back in January of 1994 committed
probably the worse crime known to man, murder.
Now, this Court is obliged to apply the law as
this Court understands it. I don't like to see

any criminal not face the music, whether it be
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death or whatever. But I am obliged and
obligated under my oath to see that if you are
convicted, you are convicted -- and not only
convicted, indicted, tried and convicted
legally and fairly. The Court has been called
upon to rule on a motion in this particular
case that was not pleasant, but I did what I
thought was legally correct. 1 am not in a
popularity contest. 1 am obliged to apply the
law and that's what I have done. You are a
fortunate young man in one respect that you
aren't facing death. However, on the other
hand, you may not be so fortunate, because I
don't know which is the better of the two
choices, death or life without the hope of
parole. The Court has no alternative but to
impose one sentence on you, Mr. Berryhill.
That is, the Court hereby sentences you to
serve a term of life in the custody of the
Mississippi Department of Corrections at a
facility to be designated by that department.
That sentence shall not be reduced, shall not
be suspended. You shall not be eligible for
parole or probation. All in accordance with
the provisions of Section 99-19-81 of the
Mississippi Code. It is the sentence of this
Court that you die in the custody of the
Mississippi Department of Corrections. Do you

have any questions?
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THE DEFENDANT: HNo, sir.

THE COURT: You will be in the custody of
the Sheriff of Prentiss County, Mississippi, to
await transportation to a facility to be
designated by the Mississippi Department of
Corrections. All right. Have a seat at
counsel table. The sheriff is there to
transport you. Anything further by the
Defendant?

MR. WINDSOR: ©No, Your Honor.

THE COURT: By the State?

MR. YOUNG: Your Honor, the only thing we
have is that feeling aggrieved by the previous
ruling of the Court taking out the death
penalty. We would advise the Court that we do
intend or ask leave of the Court to perfect and
file our appeal to the Mississippi Supreme
Court to rule on that issue.

THE COURT: Very well. You are certainly
entitled to do so and I welcome you doing the
same if the law allows it. ©Okay. The Court

will be in recess for about five minutes, and
then I'll see the jury.

(RECESS)
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COURT REPORTER'S CERTIFICATE
STATE OF MISSISSIPPI

COUNTY OF LEE

I, Regina D. Russell, 0Official Court Reporter for the
First Judicial District, State of Mississippi, do hereby
certify that to the best of my skill and ability I have
reported the proceedings had and done in the guilty plea
and sentencing in the case of STATE OF MISSISSIPPI VERSUS
ANTHONY MARK BERRYHILL, being No. CR94-352 on the docket of

the Circuit Court of the First Judicial District of Lée

County, Mississippi, and-that the foregoing 13 pages

contain a true, full and correct transcript of my
stenographic notes and tape taken in said proceedings.

I do further certify that my certificate annexed
hereto applies only to the original and certified
transcript. The undersigned assumes no responsibility for
the accuracy of any reproduced copiles not made under my

contrel or direction.

This the YO

REGI I}. RUSSELL

Official Court Reporter
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