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STATEMENT OF T SSUES

b INeCFective Assiotance OF Counsed Tn Tewdeving Plen of

Guéﬂy;

A, Tvial Cowet FAailed 7o Fovm A Factual Bas’s 7o ﬁcce‘p‘f’
Kimble's Piea of Gu;'hﬁv;

3 Iwef¥ective Assistance OF Counse/ In Fk//f}vy 7¢ Demur
The Iwdictment That Did not Give Trial Cowrt S’..:éjf‘-.%

MAter Thvisclction.

A Trial Court Abusecd Tts Discretion Tt \S'Mmmﬁrh;y Oimissing
Kimble's Fost-Coniicticar Motion Ll et ffa/c/,uj An :f'..fz'(ff'/fb}qr/
h‘fﬁ?‘fﬂj,



SIATEMENT oF CASE

Dm’iwj fhe Nevembee Tevrng AS05, Fhe Gramd Tley, o Ly C‘oa,«-;i;{,. AR
335i0ps; Tehuwned AN Nl Ctsnt Chﬂz?;'/vj Taumiior LEe IKembls coth Stxual
Bﬁffw)/ dpon Jessica Kimbig, beinvg CAuse o, CRoS™ 337, The sAme Grarva
:Tiu}, Alse iNdicted Tumiov €€ K, mble coritih Fh e a/ma;gi’: of Sexaal ,3,4#2,},
“pPon ﬂﬂa)tx Ann Chambers, bejng Causc M. CROS- §3%,

Tunicr Lec Rimbie wAs velrasedd upon besied it iNstructions b 4 the
ot Mot fe have Any Conitrct with The ﬁ//{gs:/ Victims. Fivier b Ew
k.mbls AS re-prrestecd After he hacl .-a/f’zjezn}y CAME Nt Contddct it
ONE oF he Alligeel victims, Ancd cohs 545558»45/#;‘// Ndicted ola ring the
Fib‘r‘uﬂf‘)/ Tevem oo, b)/ the bee C’mw@/ Grand J?:w/ With the charge of
Obstruction of TJustics, .bf/'/u"? CaAuse NO. CRoL—IF3.

On ﬁqﬁusf i1th 20060, Appe AN Tuyioc lote Kimblt giteved # ples of
3;4:!?/ fe beth charges of Scxunl Bﬁfz‘zr)/ v Cause Mos, CRoS- §37, Arvd
CROS §3%, And cwas sSentenced r"&"::‘f:vs‘c:fpu///v fo Tznt [m))r,e‘ﬂrs' on €mch Counlt
fo be Sevved in Fhe Misss SSpp Dz‘/aﬂrfm ent o F (ovrectons, Saicd sen-
Fences weve to bf sevoidd CoNCuTV‘fNH)J.

Dc—wing the sAME procz‘fd}'ﬂj, 4/;05'//)4»1:‘ Judioe hE€ Kimbic, enteced A
pita of 5»1:'/*)/ N CAUSE NO. CRoL~193, fo #he vecducee] Chavge OF Tntim,da-
tiow OF A Wilness, AN whs senfenced by the Civcert Llourt oF Ligr C"acm/f)q
Nissess, f’f’".-' fe SEVUE A Jevm of Fropds) JEATs F’i"cbﬁf(f&/\lj te b seveed con-
sz“cuh'ua-//u re CAdse Nos. (Row - BI8, Ard CROS -53%.

PppellAnt Tiiniov foce K.mbls, eN ov about the 13+ cday of October, 200,
Riled his pos%-—dodu:’cﬁcw mao Fien iNte thE (rewdlt Couvt of Leg cﬁc(/drfy,
Yl 5555, f’j’v parsuant fo /j?’),‘_;;g,g,;s,ﬁ s, Code Ann., Stction §9-39-5¢e) ()

(Sapp. Aoeed bh’wf/ CAwse No. CUO6QeF(ErIL, This metion wuas ..’>'c'fb$fzj(_¢g-/yf¢,



SUMMAYCfy, dismissecd by the Coviait Coivt of Lfe Fo todtyey ST s 53, A0,
}/ v ra PV A
corthout AN EVIHENFiA vy heAving o thvum:y Grth 2007 1hs ﬁfﬂ/éﬁ/ Stems
Crom 4he denial of dhe Circaid me{y of AEE ["oa,vé/j M/ﬁs/sj'///m' of
g Poé'f'a’/iu{cﬁbﬂ' ASF o,
SUNIMARY OF THE ARGCUMENT
I InEtFective  Ass/stance OF Counsel Tu Tindeeins Flea of Gu ;‘/'):7

/?ffcrN'E}/ Sohet Helmevt, Chereavatbbey  kuowon RS trial Caw/ﬁ'/); S A nlES b}-
e Lirgeel b Cocevt of bes Coconety, /7 554 sSyopi, fo TeprEsenlt /?/9/05'4’"4’”{ Tian' i o
Leo komble, (he FEANREEEY ftww RS Kimble) used Fhoeats awd Cofre Jene
fo Fovee Kimble fo enter A plen C’Fﬂ‘iﬁyﬁf Fo e KA Pt

Trial Counsel died s represens Fe Ko mblE that i As Chess feo go Fo fried
that he wwould be Fecinved 3;;,‘/-;}/. After ba’féfj foearicd B € Lol bé SEm-
Feweeed Fo Tovo(z) LiFe sextences onw the Sexual 5"”"{??}“ Ci/;"“ye,- ANA ey
VEAYS &g the Obsiruction of Jastice Charge, Komble bE g A FHs o€
Sr\xﬁ/" Three (¢3) YEars old, s revelF e é}/‘ VS Prectctionr of il
Counser., M mbly #ienw SR That by tovwld of scess +H.5 jﬂf’&/vaay'z‘z}lld
Wit his Ageer mother, Aned hi's Jac friend.

Kombils Yhen o réferm home, f’f'f'fvﬁ Aggdrrv € IERSEA cwy bonie, Kombls
related 1o his Methed ,Qqc,/t'/“_ f{»"mé/{) what il bownsc/ had Foled bl
he weoodted bé {%sz«? K hs chess to ge Fo Prial This ofid QCY e i Fid s
Mather, o Yhat she 518k, 40 iinsile +hat AF h's Age, A& Cectles A
takse the cliavee of bE}Nj SENYF Fo Prisex Fev /' fe, Anad VYhrart Ne Hact
better e fisten 4o 1iis ﬂf/ovwe/ Avect 202 5.4 C‘o’rf/zﬁ/

Grace JHatt s, Kimbiss, /ha’/'v Friemet tons Also e SEtt ey ey

Yhis £x c/ag/@,_{ bstececnw Fimbie jined Ji)s edher, vind Aliceed that hy



Covded wed Fake A ChrAae ¢ oF /_'“»_'{.',.{j?, R TIr fij, A /'m}f el TENF Fe
prisey Fov 1.5, fimble Fes //'/(\}; At Ml time thAat hig facd e ‘j/j*ﬁ?"‘f@
CONTACTES fr) s Hridl Counsel Raccd Ageee To Extiy The plea &F Guitty fo fhe
¢hArges,

This iNAccurate AR EXvonsgous wfermats o GivEn é/ 1Al fowunses 4
ﬁ’,"mb/lfl WhS AdEFeien piclocmance o Cownse]. i3 AduicE CRuSE Kimble
to enfer hs pled agpﬁu/‘/%/, AP Ao Fime ¢AS Kimbis [y a’ﬁ/\fﬁf i
oF bf/,\z;j Sentenced fo LFE PrisSen, Ais Fvraongocs crss CELTE SEn T -
Fron .b)/ +rinl Coan 55 f, C/QQ//JrEjud}'cf Fm o /E é"/‘ Fhe Lact ¥hHat  F ved
For +riAl Coumses's ms CEpreSentation ©F Yhe 5?Wf£/yg,;§. £xposifs e
wouwld Ned haog /J/'m.:;/ ju/f/"/ Apic) ol AAE NS 5P e O A ;Lc;y triAl.

Fov Yh,s TEAS sy RKimble's f)/}f')f.] 0!"‘_514’//"?/ CAN Mo? bE dows, Wiredd fo
be given «-fd/oﬂvf??ri;i‘, Axt ,e,,v,,w,-,g,ﬁ,, AE Sras bEcw i fe Soads,
Bms nictrvie st vight fo dne €Fféctd v AssisrANCE OF Coripse) Aoz fEA wAas

ths procluct o8 his Counss/ls juefficds vepmess .

A Trial Court Failed 75 Formi A Factual Basis Ts Af?‘f_}”'f’ Kimsles

Plea of Guilty
e

Kimbls ioAs brougm‘ brfove Wy frial Cowvt wih Scocral odher ofsfended -
ANt's, Whe wWeve sod domnectecd b Kimble N /Iﬁ?/ CCmy Fe Exter Fie
P/{As o & 3‘44/'//*’)/, These ethev dfeCsndants And K.ombe COEre A5 el £
%57 dandevsteod Vhedv donstitations ! f'n‘g’ﬁﬁi Then She #rvia) Gocert AsAeas
the p‘r‘.:js’(..f;.{;v‘,‘,,:.,u fo vend H4he G/l,ffh;gzs AGgrins? Kimble, Uncg Hhis was
cdone, ¥he DAl Coust askid Kimble how Do pleasf of fhe which, bg

r"?-'f]fj,\;\:f “GUr/?j/)“ Thend 4he tria) ot Accented the pIés Anad ofief enfer



j' UAGinenNT Ligen A5 e cha s,

In doi g Thes, the trial coart Baifid o Focm +he -.’egmrng Fractan! 6ASI s
i ovder for that Ceurt +o Ac‘ca‘f:"i‘ Rimbles /:!f{-ﬁ of ﬁw}j/. ZTF /5 Steded s
the Unifovon Rales of Circat ane zin.«/«;y Cocrt Fractice, Rule 8 046,
that +he Coucd Must Foem $in's ELactuwal basis Bor a plea of guilty o be
valid, Fhe frial couct Failed Fo pssectain whether the elements of +He
ofFease wive Present, And that what was EHAYGE in HAE s trrened)
“was Achm/g/ cohat fombls cvss ,n/mc/mj _gzu'/-,fy Feve,

This <CAs Not dene b’y Vhe trial couct, and ¥he #rial Cowrt did /-’lfC'c‘e*’mf
himbles pleas of Guity n violation of Rult %04(8)(5). As fhe vule -
tates fhai A mere reading of by jndictment /n e presexce oF the
defendant; ancl dnen ASKING him /F he 75 Guilty of the offense, wit/ not
be sulficient +o Foem A FAactun] bps's foe the plea a,f-"ﬁc;u'/ﬁ/. Rule .cgea)
(3) stutes that the hial Coert mast 5:‘.&15’/‘/6’»/ fhe clefendandt pevsonally Fe
sec i F he had Ac%un/’? cominiffsd +he Crime of which he is PIE’Adqu
5{45!‘7.

The #rial couxt cdid Net céu,esh‘m Kimblg jagrso/wz;/// Ffo AscertAar N whotHagr
Kimbit's Actions met the re‘zu‘.red clements of Hhe ofFemse ehargedd.
This is so, becaust oF the Cact thai +he Hial cowct AecEptect A collec ted
plea o,.f‘g“,‘,r‘f}/ Frem KWomble and sevvenl othev defendaxts A+ +he A€
Fime. ITF c¢ranet be sard $hiat Kimpie's 9¢zi/'{y ,c):"zw-}ts' e ff PASS Coris e Fee ~
Fromwn| Muster.

Since Yhe Hrial cowt E£m,ied fo hauve Yhe Lgur'/ﬁ/ p/fﬂ /-ﬂ“o(,f‘e"c/}'/vrjé‘
Hranscribed As r‘e“gc_de%é’c( b)’ \"uiE‘/ theee 15 No recovd Fev s Oruvt

+e L.\;E.‘\&h the mecits of s adam This Covct Sheld Lined Kimhle's



ClAarmt VAT ANl reCevse amed rendir Fhe Geiif f/ PlEA cenerclicns,
Kimbic Assevts ¥hat he HAs bssn diyrscd hrs dat Process rights i v -
Ation OF the 1ith Ameindment to dhe Unted Strates Con Sty frus fyont ; AN

Article 3, Stction id fo Fhe /77/.5:5'/55;75%’} (’C’/«S;“Lf/-q;"-,-‘o,y'

3 Inel¥ect/ve Assistance of Lowunse] Tw Fﬁ;'/r'/vf Tz Demur The Fk%ﬁ/’/y'

Defectdive Tndicdmentt

Ta Fhe CASE sub JHAiCE, Fombles 178l counsesr callead Fsimble sanics AsHES
him fe ¢ems te his CEFice. Onee #:f'v-e, fremnl counsel prz'_sgﬁ/éw‘ to Simble
Fhree Suppesed inNdictments that had wof beew Signedd é/(/ e Focepran
of $he grand J'ur/, AoV wWeEve dhe judiChbments FtAMpEc] Flec! b’/ he
Corcuit Olevk of ket C'mwi;/,- /?7/-55/55/‘;%4,'. But, these nctsctomints haof
been 5’r9/vfd Jy/u Jhe Distriet ,tif/vrwc)/, (R, 2to=34)

Thowgn there hAs bein included the sAme W' ctments 4 s prbove being
retuvngot b/ the 3YANCJ ‘:}ur/J Antd Eiled b/'/ the Orvcuit 8leck on +he Rovs
c/Aly of Octeber, 2005, does N po WAy CAANGE the fact +that k/ mblc
had been presented unsignees smchictmints (. 3G, 37) Kimbie's ¢laims
Stand oM the defeetive inddectments Aleae, Apd not +he M//\Sf"f'\"g'@uj
INdictments Fhat have been made A pAart o his recocd befoce e
loirt,

It s pmm that these Ndichnents wive Fﬁ+ﬁll/ c/g'f”e:'c.h'ugCﬁ.Rwdf),
As Rule 7.06(6) of +he UNI Feept Rules oF Crrcult Al C‘c‘»um‘/ Courct Frac-
HeE MANdates Fhat " dhe SIGNATUre ©F FhE LocemrAn of $he Graxd
_-j,u\r); B SScintg it mast be included in the sndlctment Fer dhe yvetic fm

ment te be wAl . It is Cleae frem the récevod +hat the indoctiirentts



preseatecd ro Simnlc by Nis friad counSES wAlls Fo o Goo aple W e
rule,

Also, /'?1/55;’:.‘5.{,@0;' Codé Avn. Section F5-7-9 (zocol, sfEFes /Al JECHIAEnIF
pAart.

Al indictments anc the repov [ i
. pevt oF ¢ grand o t c ceas e
+e H\ﬁ C’S TH e fF 'Ph € Cfl.rC.CJJ'f' Lot b/ 3 d / e be Py’:-‘:‘ iNf?(j

Fhe Foveman 4 (
?‘f b/ *’J’?’M‘mbgr OF such juri AESigaatees 6)‘/ +he Fc\"t:l:?jié zr:hﬂr:%?r/

. c €t ind by T/ Uzl ev move members
OF e j"-“‘;}“ AN that af feast FiFteen
deliberations, ancd must be Mmarfed v
Anel signecl by fthe Clerg, |

(15) eweve Presenct c{arr'/vj; Y7,
Filed " aned such E/Vﬁ;y be dAtef

The iNcdictments in Fhe cAst <wb Jjeddict, haod not beed reduvaied li-}x
the 5m~d rju‘f')’; AS it /s obiicus Fhat had Fhey bEEN such saelief-
ments Yhat weve rehavwed by 1he graned jewy, ¥hey cooudd hAVE hes
Sigvecs b/ the Loveman Ancl stampecd 'Filed” b/ the Civcudt Clevk, Jhew
MEEFING the re‘zt.iire;fmwff oF Bule 206(¢) and Seckion F9-7-9 o £ the
Hississs P ; lode,

Kimblc Assects +hat these wdichments weve Hhe preduct of dhe
District ,é}/fom/f/fis' OfFice, Ancd ot Fhat oF he graNc Jcl\'}b That these
iNdirctments wotce Neves présentes te dhe grﬁﬂc{ ja.w/v AN LWAS NECE T
lon Sicleve ol 5))' e G ANt j:uri}/.- /‘é‘/'{*!@{;e,'v;_,— Fhe ‘Nl CFIints LEvs AN ~
facteved b/v +he District H-ﬁ{cwwya

Kimble, wuhe is semi-illitecate, and nevce beFove had hadd ANy type
d{f-}/,-'mjj woth Hhe Judioial 5/57‘57)7, did net possess dhe legal expertise
te Kaooo HN}/#hNﬁ Abeut Fhe ind cIni ints, Amel wAS telof b/‘” his frinl

ceunsel +hat he had beewy —.‘f‘c-a*mm/;_z Chavged by jnclictnint. kimblt 4 <l



te suly on e pffeiney'S G55 Tckion Yhat FE A Emen BS wwoiv e um /iy,

Kimbles frial Counsel WAS decfycient, nasmach AS Ay Frial (awy e
that i's wevth his SAMN Cowld s5¢€ From She Lace of all Fhree /a-
dictmients That "H’?f’/V WEYE ﬁflf‘ﬁ/ﬁ/ defeetict. Bt )Kimble's Yroal
Counse] Farltd fo cuen INVESE gATE the NAdrctmEnts fo S€e Whether
& Not dhe indichneAlfs Weve refuenecd b 5% Yhe grand ;j’ur/y.

Kimble's Hripl Counsel was Fucthee defscient by friling Fo £//¢ A
ckmuvral to Fhese indictonenits; At 15} ¥ ,4//;.;&-/”\5/: Mimble fe enter
A plea of guilly 1o AN jnuAlicl INAictment Fhat did wot show $hat
it hAad been vedavwed f/ the Qi"ﬁﬂc“fjlw"}/.

Article 3, Section &7 fe Fhe /W 55,55 ﬁ/.ﬂj Coresti fu Alon, rEGuives An
N et entt b/y" A 5};’/9;4:{ Juie ¥ befove 4 prosece tions may be Nact 7o 7
Fi-/‘;,v/ crse, Because iF is FHE Jacti et cndd FELLenbe! 19/ P f;yﬁ/\/.rf j'r.zr/y
that Gives the court gqucisdictien of A Felowy chavge, Ane w theut Ay
iNdictment the Cout does yot possess Jowisdiction of Hhe ease.

50, becAause of +his fact, HKimbls was /3re.juc{,‘c feof b), fics Friml dowund-
sel's deficient pevFormanice; As Yhe svdsctments oficl vet Giw€ the
trial cewxt subgect /mAaKee JNYisdictson o Accept A pPleA of 3;;4//‘;7 Fronm
Kimble.

77’1:»(‘3/1 A /in";‘i afgwi!"ﬁy VALV ES A N o Sclic i ema | c/efects oo -
Mo e price te dhe f/\('f“'ft/ 6 Fhye ,f.;m/%)/ ,or‘s.q, But, A /m‘m £ ﬁuh’f}/ HdoE€s
Not whiue -5"¢tbjé'c;‘f matter j’wv'is‘c/.«'(f//oﬂ issaes, TF /s obiious Yhat the
INC i ctinentts sy Cause NES. Ros- 377, CRus -¥3%, And CRCL 193 o iu NeE GilE
the trial ¢ourt ‘5L(’0J£c‘-f‘ A juris'df'c.hcf.(, AS, H’)z’},« Weve alot oM cempl, -

ANECE o t-in RU-‘E 2 Q@C(*)) L{Ni‘p&fﬂ’l RH[ES of (iit'[c-(t‘% AN of ﬂ("zu/\/f)-/ C’C“LLV{"



Practice, and il’l.ﬁ-g;.ggs,‘ﬁpl; Codie Aun. Stction G7-7-9(2000), 5o 4107 thes
iNdicFmends CAN Not be comnsideced Uvalid.

Kimule has been denited his Sintd, Amnendmen? righf Foo Yvhe i fecd
Stoates Lonstitution, And Ariicle 3, Secdion 26 of the fHiss ,'55,-/, /, (o~
stitution fo the tffective ASSISTANCE of lounse] This has dewied by m
oF his right not teo be proceecdec Against Except b by AN (N ctmnt b,
the grand Juf}/ This was » Violation of Article 3. Section 27 oF 1he
Mis5.55, PP i Constitation .

4. Trial Couct pbused Tts Disccetion Tu Summar: | y Dizmissivg
/ e —

Kimble's fost-Conviction Motion i, Yhout foldimg An Evident.ar,

-7
Hear &g

The trial court in Vhe cAsz sub (jac/;ce; Failed 1o Comply w/th sec-

tion 79-37-2/ ﬂ?;ssi::s;f/m' Cod€ Aunt, iN Yhe summar, l/v dismissal of
Himbic's motion Fer ’30-5'}"6"0/1%6:90/«' relief, T+ is /O/A/'/I Frem Yhe trial
Court’s ovder of devial, that that Court mads enly A pfrﬁuﬂcﬁ,r/\, con -
Sidevation oF sp.d motion. K;mbis prttocths the followsing reasons that
will show that +his Allégation is so.

Lu said ocder, the cont stated +hat kimble hacd K fecd a “Wot en
Foe Recons.deratica .;».l-”ss‘m%fwc-s"’( R.wed Kimble's modion wops plainily titled
"Metien to Uacate Ticgment Anct Ssitence. (R .2). Mocshere ,n imble's
Post-conviction motion clid he ssek A vecons,deratom of his seatsver.
The qist ofF Kimblels motion dsalth prrimﬂr[/;« Wi th i SSUEs ARt iwece
entitely diffevent han At oF A motiow Fev veconsidecation of sen-

TENCE, ANd in Yhis respeet, the trinl courts denal belies the metion



that he had Fllead snte that coart,

Fucthermocs, the Frial cowct did not considec fne AFF davits oF
twe withesses whe were whilling to f‘ﬂ.ﬁ“f‘if)f und e oAth of the cdents
that had lead to Kimble's plea of guitly. These wituesses did have
first-hand k’\f”“”f‘f{gf te Kimbie's ¢laim oF V¥he defreient pecfocmance
of dounsel! IN Yhe mis'rfprfseﬂ-bqf:'ow Fo Kimble oF ¥he éawsrzguewce's
of A d'u.ry WiAl, AN dhe sexntence he wouldd be Cacing on Y
afqujfs- /‘iﬁﬂ/‘.ﬂff him. (R ;1-‘{,;25').

The tria/ convt Stated sa tHhie ocdec of denial #hat Vet dioner
Cannot MAKE A vald elaim foc jncffect/ve ASSIs ANCE I F Yhe oLy
proef he has concerhing defcient pevformancs of counsel s N5 own State
mentt, (R4e). This shews Yhat the trial coact anly madc ﬁ/ogr,c,_wc./.or),
obsevvation of the motien, A5 dhe Couct did not know About Yhe #wo
AFF davits in support of his elaims,

F/NM&, Fhe trial cowxt states fhat +he “ﬂmd/ ples fransceipt pro-
vide ¢uvidence Cddjrrﬁhry" te Kimble's ¢la;m that his pfm WAs gioEd
:'muaiunfmily, Anel that Hhe trial cowct did not hAave A Factual basis
te Accept the pffn o(-"gai/f/ From Kimblie, Bat dheve /5 ~vothintg 7M Hhae
riCored N Appen that supperts Yhis Conctusion of e frini locvt; AS,
the ,ﬁw'ﬂy preA f'rmv.a'cn‘,g{- hAas ~ot been mads g /)ﬁ—r'}l 6 £ fyi rEcoved
oM HMnis AppiAl.

But, this was No Frult oF Hie Appg//ﬂﬂﬁ As he had €iled e Desigua-
tiom oF Recovel puvsuant to /73,'5‘54'55,'/)/0; Aules of Appettate frocecluve,
Rule jo 60, C!{fwl)/ sething feetn that ¥he "50{:74}/ Flea ‘f’rfMIS'cr‘,'p‘}“w,q.s

A/{L‘gsij‘ay te Hhe i5SUES TAIssd o his Appenl. (RA43). But the ﬁ(’cé{,ti:5+

10,



Fovr +he 9&;;;&% ples fransc ript has bEEN vgncieed

Rimbic did biring ¥nis fe the atfention 0F Fhe Clevk when he did
riceive the recoed o appeal for his veuivw on February B 20077 Lhea
he Neticead ¥his evcee, he promPﬂ/ Nefified Ses. Toycs R LoFFiwy
Civewit Glevk of Les Cfc‘-’c—ml{-'/, Mz'siz'ss:'f:,a,, ON F.'El:ruﬁ»r/ i3 Ava7, of
tHhis da':scrtp,gﬂc/ N dhe recoed. (Sex Append, x (-A), Bl ro respoyse
WAs Far‘l-héom,‘,¢9 From Mrs. loftin, pnct +he receced was Lilecer é/-,- Yhe
Circurt Clevk corthowt it being In Compliaprce with g d'ésg/mv‘)‘wz
of récovd.

k.mble Assects that e Hial dowt did Abuss [fs discredion N Hic
SUMMA "')/ dismissal of his post-Convict;ion motion. The motsromnw f1
had Eiled wrth +hat counct did meect he p!fﬁd;'@ re’guirfmmf;‘s' o
m;‘s_sis's:'pfn' Code Ann, Section 99-39-9 (Rev, Reood, which o, ENFAIE Aim
te AN JN-couxt Oppo&uﬂf’wy fo prove hes elams of /'/t’cfo/a/s('/ﬂ?/ p/rﬁ
AN iNEFFeedi ve ASSISTANCE of counSel,

Alse, these clAims weve prCJCE‘a’u,rﬂ//)/ Al E AN did rajss ;sSuss of
FAct hat weve A dispate, So dnat an fz/az/f'/ﬁ‘;m»)/ NEAYiNG (WAS rf'j’uire'al
For the couvt Yo vesofve these (s5ues. Ov Jx Yhe Altevnwaltive, tiat
couvt shouldd have Asked that 4 response be‘ju'um/ b/ th € Sterte
on his elams puxsuant fo /77/35,55;P/o,' (od € Bain., S€ction §5- 39-73(3).

Kimbhis contends vnmat because Ve #r7al cout Falled to resofoe
ese jssuss A Yhe PrepeET MANNEY; AN ‘N NoT doiNg 50 Aid Abuse
its disecetion iN Hhe Summacy dismissal of his Efaims. That the lAast
s louvt CAn do /s To vivevsE Vhis Case bAck +e Jhe frial cocrt

for AN E‘U,idg"/u}—jﬂvy hEH\’.{Mj oN M ¢laims FAlsed ond Yhis ,pr;:{‘,‘i/_

i



RAROUMEANT

i lf}\lé‘ff‘re.‘fvva" Hes,5 farcy of (owunsef Tw ENC(E\:';'N;}- Picag oF i'/.-;u;‘/a‘y

 a

It has fong bEen held i $hs State oF /?7/3:5-,-'5_5-;,0/0.", Fhat A dEFendant
pursaant to Article 3, S€ction 16 oF fhe ﬁb‘ﬁfsszpﬁ;' ConSts tefrons, sint et
the Sixth Amendment fo Yhe UNFeof States dossh teuticad has +he rf‘ymc
Yo ¥he £ffective nssistancs of Counsel ,n Hhe tendeving of 7 pleés of
gu,/#/. See, Gmith v State, Soo So.2d §73(Miss 195¢) Metlann ot KichAed-
Sow, 397 WS 759, 771(1970). T Ve case sSub qudice, kimble has besi
den €l Fhis Lundamen tal right.

Kimble's +rial counses mrs vepresented Vhe CO/\(_S'fg-'—(f‘/\!CELS of going
to Yrial pnad have Yhe Sinte prove him 9»4;/#/ bE/(/O/u'c//} TEASOAAHIE
doubt, Trial tounse/ fold Kimble hs weole be 3.’u sl A NFE sSenFence
iF he LoAS Bumed Getilhy in A jur)f frral, This cwss é/ff?r{y AN ECCoTEINS
Midcepcesentation oF Counsel, bec ausT Sexun/ baffery dogs sot (‘Ah}/
A |iFe sentencs, And Counsel! did Fe/1 Kimble Hhs fo inducs him to
plead (91;4//1;/.

Whea coRluating clpims of INeffretive Assistance of counsel, the
sStandAvd that was esta bl shedf b/v' Yhe UNitecl States Scwprime lourt

iIN Stricklaned v. L«)Ash:‘mjhﬂj oo (1,5, Gl S (195%). Undex this Stpwd-

Avd; the Petitioncr must show () that coudsel's pf,:\rﬁofnm/ntcf /s de-
Freieat ANA () +hat Hhe deficient pi'w‘é}'fm.q;wcﬁ wWAs prejudicial to
e ACFeNdAN? iN dhe Sense That if undevnwiined Conficlence ;5 Yhe ouf-

Come. SE€E oA, Wilson v State, 577 Se.dd 394, 39¢ ( Miss i990).

ITn the ¢nsg sub j ud’ice, CIheEN Hrip] Counsél did misstnte +he
sz‘d'ff:\lcmﬁ' Exposuve that Kimble would be Fﬁc}/«j I F Founied 99.:4;//‘/

At tinl, did undecmine Confidence (i e outeeme. Because ,F ot

ia.



For Fhis €iremeocs Aadiie €, AKombls wewld HALE zuive {;Y ST S PE ond

going Fe trial (¥ he had bHeews L"cvw'gc;H/ iNFoeengel .

The /7)/53‘/'5’5};9/02 Supreme Cewct held in Alerandcv v, State, ¢of
S0.2d 1170 (/Nis5.1993), +hat “ [l heve A defemctant snters A PIEA oni
Advrice of Counsel; fhe Affecney's peéclocmance /s deemecd “deFicient
Fer purposes of +hi Stricklang stapdara £ /1 FAlls bélocs e FANGE

of competence demanded of pfforntys iN cciminal cases. il . foct-

_havt, 474 iS5 52, 5¢ (19 %Sjl('ﬁuo-}-g'd ‘N LWilsen v Stmte, 537 Se-2a 394 394
(Miss, 199). A defenaant who pleads guilty fo A Ctime /s ‘/nre“jqc;//c,f-d' )
b')f his Counsel’s ECCentous Aduice € “he woald PHAVE /NSistead on
going te Yrial if he hAad begny Cﬂrrecﬂ)/ FAbocmed.” Whlson, 77 Se. Rod
At 396, fill, 79 U.S. At 5T,

Himble has met this StAnNdavd And cwhAs deniedd his i"a‘gh"f to Y e
Shfvctive pssistAnce of Counsel. TF hAas beed beld by the M:‘;S;‘s&.—'ﬂf)i
supreme Locwet, That counsel’s PEYFormAncs 15 debficisnt when Fhat
counsel dogs Advise his clitnt to plead guilty uped €vconcons nterpreda-

Fiew of State law. Ste, Leathevweoet v State, 539 So,ad 1378 (Miss, |95, This

rfgun‘rz‘s Hhe vacation of Kimble's fj.;d/{}, le LoNVictien.
A “uvluﬂhqu plfn" within the MEANAg of mi—"'sié‘&'pf} Unifecm Criminal
Rules of Civewd lowxt Practice; Vs onNE wihich s Net induceci by Ceav, eio-

fénce, de'cep%;‘ou O imprepty incducemints, S, Smobh v Stete, €36 50 ad

(220 CMiss. (994). Kimble's plea o F guilty canpet be Consicleved As 4 tol-
uz\iﬁary Act on hils pard, bicause f wAs ‘anducect by Feay Anet decspticn
sF réceiving A 1ife sentence #F he went to trial The Nississ/ppc Siprems

CCL;V'I“ hE'!C{ in Bﬁk'i{\r L .S"i"n'(‘fj 3w S6.ad ‘fdf(i’Hfss,/"?'?S),- 4’!’1% -’Ct-'/./tffu.h';vj n

i3,



“Iﬁ As allege, ﬁp,pf'//ﬂﬁfs FIEﬂdEd f}pzilf)/ UAAEY N i B ey Adidc €
hat -,L;.W’y- Codled b -St(bj('(‘,'l" te cap. fal PUNIS NNt o F ooy cFecd 7
ti Al Hhis then, /S A facter which MAKE APPYCOT AT A fofiaferad
AHAck... Such Allegation, ;F true, ind/cates fhat gefevdants were
Aot Fu{t, AwhAy of Hhe implicAtioms of dfrg e Plea Ao of the frue
CC"V,S'ESL{E‘NC%Z.S ef 4 frial 6)/ jur)/- Such A CircamsirRNCe, i'f’pm,o:r//
pi.mdsd Ak Scppertge b/v SwFE Cismit Facts, mAaKes ouf o GASE
Whert telie€ may be apprepriate” Ty, “o3,

Kimbi¢ PreESentec with his own SWoeN AFE dpuit fo ¥ o eourt, he
APFidavits oF hrs Agect ethee Pauling Kimbi<, andd his £rismped Grace
MNathewss . Consi el evecd AS A wWhaole, HYhere wAs suUEF crent facts rhot

WeEvE Prt‘ss'.m'fi‘cf to the tyinl couvt that ooy entitle Kimbic +¢ an PN

Court eppoctunity te preve his &laims. See, WAshiNgton v, State, ¢ ao
Soi2ef Je¢, 567(Mmiss5. 19930, But At Gouvt o fj,/a;r.-*t;‘ dhe Frcts that
WEYE OTESENFEL snt Kimbls's Post ~compsctron mao triont.

Kimbic's plea was aot woludtwr ly And intelligently ENFeved, AN e

United Sintes Sepreme Couvt held (N MAcchibeoda v Unibed StRTES,
3ey Wis. 487(1163), that "[a7 guitty plea, (F jnduced by premises ov
Hiveats which deprive it of the chavacter ¢fF A volup -hq'r/v Act, /s
void,

Kirable's PIEA /S UNConst fbutienal AN Should be Vacated ss A
matter o8 Jpw. Kimblg sheowted b Aljowed 1o be pfﬁc“f‘:/ bACK rnlte ¥

pesitiont Fhat he wWAS /N befoce he fNfeved Nis plea;, and vhat he

sheuld bhe grﬁf\l’tLEc/ - \jtt\"/ ‘h";ﬁ[. 55‘&“_, Sﬁ//t'(.’/?/\/ e f'%u/v‘ce‘yj HeEG
3 4

So.2dd 1233, 1234 (Miss. 19%5)) Also farris . StRte, $0 e Seizd it 27 (Miss,

R2002). That his Cocvt sheuld vicate $hy Givewit cowet's elervin |

ef Nis Post - ContVicdion Moetiond on Hhis F55uE,

4.



A Trial towct Faled To Ferm A factual Basis 75 Aecept Fombic's
Lisa 06 Guitty
/4

“actual basis is an essentinl part o F the constitu f-:'czdﬁla;p' ealidl Andct

enfocecable dicision o plead 9u:‘ltv, ANd that bASIS sanst be implied
From e Fact +hat deFendand eNbeced A plea of 5uil+."£u5h~ o, Stats,
73¢ Seed 234 (Miss. ff-A/p;/?‘??).- IN Fhe CAsE s4b JUeleE ;e Hrinl

Couct Fa/led +o Lind the regu isite Lactual basis +o Accept fimbic's
pler of gu:‘/*)/.

The tvial cowvt must have AN €u denibin ry Fowundritrion in He
rEcovd wWhich 1s SLLPF‘.{cie‘N-ﬁy SpeciFie to Allows vhe court +o
detevmine Yhat Rimble's onduct wons within the Amb/t of Yhat
deCined A5 CXiminNgl. Because Hhe trial dowet tb/u'//y ACCepted Kimble's
plea of gml#/ AFtee Yhe peosccation vead the Chavge From the
indictment, Kimbie asserts that, without wothing mere; did Not
satisfy Hhe r‘e’zuiremm-i- that A Factunl basis did exist Aand $he
trinl cowct sheuld have not acceptedd his plea af‘gm‘lf)/, SEE oA
Lett . State, 597 SoRd 27, 28 (N ss. 1993).

Rule €. .04 (AY(3) of t+he Unifoem Rules of Civewit aned C‘wuﬂ:‘/ louv
Fractice, dictates Hhat Hhe trial coaxt Must Cocm Fhis Factunt bps's
Fov n plen OF guilty to b< valid The trial Court Failees to Ascer bmrw
that tne clements 0F fhe ofFemss weve [TESETs Ancd that cwhat
WAS Chavgead /N Yhe iwdictment was Actunlly wshat s, mble WAS pliad-
wg. A mere rz‘aqd'mﬁ OF the ,waictmendt ‘n thi presence o kimple, aned
thew Asking him jF he s jml'f/ oF this offenss, coas ot SuFFrcrsad
Yo €oemn A Faztual basis for e Fisﬁ. The trinl Jueg e sheuld have

/5



iuil‘j“f‘fcw&‘d K.ombig persoaally o 98¢ 05 fe < Feanily el Fhe vl pav.
Since Fhe tvial Cewrdt Fajice 1o de ¥his, theve pins Aot A FRotum/
basis For +hat Court 4o Accept N mbies ﬁl’éﬁ évpgm [y Anid  Erd Fer

A j'qdjmfnf of Conuvictrions ASH st Aim. SEE flefson . .5'#97‘9 A6 5.2

121, i26 (Miss. 19930,
The Coucts in Lhe Stats of MisSissippl ATE Admonsished fo malse

A tomplete recova of Jui ity pléa Proceeediugs, S¢s, Z:'q/y/dr Y. State (xR

Sen2el 359 (Miss. 199¢), Kimble Assects 4pat the Fria/ Court ARl o
do 50 sw Phis éasE, Theugh N fhe ovdes of dhe Frial Court in /fs
denial of Kimble's pPost-cCondi'clion Motiow siAad s an ltcesron Fo
fhe veceved to suppect its denial, Mo /O/e’a-? BrANSCript has been
mAcle A prvt of e recovd on Appeal.

Lt s well setlled jaw in Hhe Siate OF Mississipp tnat  the Appeal coeds
May Not Act upor ov considee Matfecs which do wot APPEAC iN Hhe reced
And rmust confFrine I5el¥ 1o what Ac!-u,w(),- dozs ARPPEAY iN +he recoved.”

Dillon v. State, 641 S50.2:0 1223,)225 (M/551994). Since +he trial cowet drol

Not mAke A vécoed of Kimbie's 9@;;/1‘/ plea preceéclings; Al fheee is
No transceipt i the ricovd Filed on appeal. This lowcd shoald Accept
Kimbls's claim on Y“his [ssue As frus,

Fox Yhis YeEAson, Kimble does Assict that the frimf cewrt Aril Mo

hauve A fAactasd basiys o /Sic“c"f%)f the /Z)/fﬁ’ cj:oy{;{/'/ﬁ(/. 52'5/ Ba}//l{z'ﬂ L4y
rd

Alabama, 395 Us. 2350569). That Ve frinl Gourt Abusers /ts As-
CYetion iN d&'/{//ﬂﬁ Kinmble re (¢ F en Hiis el PN /}/‘:)'/7057""
Con i ction matien, That dhi's Couyt showlel vivecse e Fvral court's

ovder ofF c{E'/v‘/'ﬁ/, AN Tevcvse Yhis CASE for an e"z//z/.fmémy hmr.&y,

/e,



3 TwetFect oe Ass . stance OF Counse ] B FAdipg Jo Demar The

Fata /iy‘ DtZ feet vs Z;vd,ch'newfu.

The iNdictmints 18N the case sub gadies, WECE fr talty defectivs s
H-;gy did Fai] 1o confovm 1o Jhe rs‘gu;re‘meﬂfs of Rule 7.06(e) 6F Fhe ifn, -
feem Rules of Covcut And C’o“cuv-)‘y Court Prﬂc/“/c‘e, And I xs f:g‘s.?/o/o}
Code Ann. Section 997249 (2005), ¥h,5 was becpuse of the Foct that they
Were ot 5,-9/\;{.:( b/ the Boveman oF Hhe grANd‘juf){, NOY were %zy 5,-_'9,\;&-1'
And stamped “Filsa” by the Circwit Clerk. (R 2¢-31). Kimble's trial counsey
preseatted these indictmints to Am, ANd never Spokt A wovd A bout
Fhem berng FA]"A///V cAdelset) ve .

This wWAs /neffectioe ASS/SHANCE om the PATT oF Frial counsel, 1y |7
has long hesn held ;n Hhy State of /}7,‘36‘,':,-5,'/:,3} HhAat It /s wuNcors7ds#c-

tiewAa] 4o poceed RAgsivIT A deFer damt Withoat A wAlicl el ictivien?

refarnNed b}/’ the g‘rANd'jur/va See, State . Sansems, 139 /iss. 42%, 47 So.
753 (1923). fs,mbic’s hial Counsel cAs AdEL /sut whind he Fallec Fo demur
Hhese INdictments,

Kimbie's frial counse/ was Luctbhee deficient whew he adersed jv mbls
+o EnNter A Pffn c;Fgu}Hy to these indictments, because /¥ canwet bs spjd
wiith c'ﬁriw‘ﬂ‘%)/ that these indictments were retucnsed A)/ Yhe 3rAA(c/ ‘j'ur)/, As
H)fly WEYE NErthEr SigNEed NOY Filed A bz-.»’,vj S0, Theve 15 4 good ChAxCs
that Kimble's frial Counsel Allocoed him +o enter 4 plea Ef‘.[‘jf;:)}'ry tfe the
iINdictmedts wiitheod ﬁc%uﬁ/y bé’;‘,«zﬂ inNdie bed b') YA¢ grand j'ur/., Ses o
WJ 819 Sodd 393 (Miss o, ,r)f,/,.ﬁca;l) .

Trial Counsel Kanew that [t is jhe indictneat +hat gives fhe trial

Ceurt Hhe !j'uvlj’d{ch'au to f‘f/ #A FE'/ON}‘ CASE. SE¢, deffevson v Stﬁff)ﬁ“‘i‘a

17



8.0 1076 (M5, /"/’3‘?’); ANG SincE FiMmbles [actictmicmts cove ,4’9?:;;,"/}
dfFecﬁuc_, Fhe fral Cowrt did mot have the sehyect pIAtEr g YIS AT Frem
fo Accept Kimbli's pleg oF 9a/'/w§y, 3&¢ on Williamson . State, e Miss.
229, | se.i77 (5%7),

Kimble's trial counsel uns deficient, AN Kimble has bren Prefucticed
b)/ Yhis der cient Ffrformm«.cs of tounsel, b/v Fhe vEry Fact YA counises
Allowed him to be Proceeclecd AQAINST N Vialation ©F Ariscle 3, Sechions
Q7 oFf the Mississipp, lows b tution y being not inddicted b y bhe Gravd
(j‘u‘(‘/.

Though 4 3u.‘H}/ plea waives ANy NN ~Juxisdictional <deFecr ;o Vhe

indictment, Bufocd v. 5SAte, 75¢ Se.ad si5 (s, . App2eca), A plea of

5:.“'/1‘/ does wot waive A Claim Yhat +he N ctment Eallect te give the

fripl couvt Subjé':f' MAte e jwr:‘:ic{;'c-h'aﬂ. 588, Conevly v. S'f:??‘fg, GCoF So.2dd 153
L4

(iMiss. 1993
F.mble has beew dewea bis right +o the eFffctive Assistance of

Counsel, Andd pucsudnt fo the SHINdArd SetFocth jASteickland v,
Washington, Yote U.S @& % (19%/) his plea of guilty to these defectiue

iNndictments shoulel be vacated

4, Tvial Cowct Bbused I#s Disevedion Tw Scmimavily Dismissing imbic's

4 =

Post - Lonviction Motion LW thout h‘ol;:/fwf An_ ol den ;‘;‘ﬁr/:/ /ff’&xl'/fg
The mf'ssio‘si,op; Supreme Coust Consicdees he SummAvy dinial And ofismissa
of A petitien for post-Conviction velief fo detevmine Whether he Appli<atios
p(gs'g/q{-s a ofpim prccs‘dam/’? Alive 5‘(1&5{‘,«}/{1‘:’&((/ .S'hoc.u//tg* Ereinl of A State

or Fedeval right: (F so, the REFFONET 15 s utiHlicl Fo AN 1N-tpact c)f)l,ooﬂ'r"'u/v,'{},

1.



to prove his elnims. Gnbis v SHATE, 194§ Senle joy (Miss. F999),
CASE jaw N the Shafe of //7/55/'554)0/0.- dictntes fhat A FI1E8 of
3“”’:’ /must be an ,‘,\/;lf//.«yfzw‘ Aned ::/o/f.mf/ﬁry dECisson onN the pﬁrf

of A defendant. See, U th toe o Shate, ST e Soad foeRr, J0&3 (piiss, /990).

Whew A plea of 5a;/§, ;S AHARCKES opi Post-conciction motion A

rAISES A zuffﬁ‘z‘zbd of whether Jhe pPlen meets Fhis rsjm'remww‘,

Anl Euid'gwf',',qr/ hmw‘/‘zﬁ shouled be held. ﬂﬂlgcrs ¢ S5te, 583 S0 24
17 (Miss. 1990,

Kimbie's Post-conviction Motion did caise such ngESf/'chS &f
FAct, and was propecly pleaded with Affidauts rhat dred sepport
his ¢laims. The Hrial couct should hauve GieA Kimbilc +pe eppe et
wnity Fo prove his <laims by holding An s‘u/‘:/f'/«y‘/my hearing, sec,

Readus v. State, 2003, §37 So2d 209,

The frial cowuct Abussd [fs drisceetion; ANA did dfpﬂrf From +he
stnblished /Aw jn Vhe State oF iss5i35:ppi CoMCernt/Ng petitrons that
Are suppoRied b/‘ AFF, davits, that [F Found fo bs Accurate Aanc
hruthrul, Shaw,‘mj grounds that reljef should be Justifedd, ine towrt
should heav the pefition, Seg, SANders v State, 439 So. e 12724 1276
(Miss. 1993,

It /s ¢leav Frem tihe tisl pocet's dEniAl, that +hat Court ool

Net rr:'/-iii/ ConsiclEved Vhe (530S of K, mble's Mot on P4 /};‘9/17‘ OF YhE
iAaw that o id Su}oipaf‘f' these [ssues. Gl s/ncE fhe Hrjpm) Gercert cw{,
perfuncior ty CONSIdered Kimble's Motion, which |s C/fﬂr/;/ §es cleret
Frevm +that Couct's ovdev of Adeninl, Fomble DAas HEEN denrecs Fhat in -

counvt (yp/.\m‘J'ww'r‘)/ Fo prove his efaims. In /ight of Yhe fpcts



befFere 15 louct on APP AL fhi Jiast shaf dhis Coavt couled o
i's fo reéVerse Fhis CASE back to +hée Circult lourt of LEe
&mmi/ , W55/ 55ippi, for An £'u.'cl£‘/.rﬁﬁr/ heaving on the claims
that Kimble had varsed jw his post-conviction Notion. SE& on
Neal v State, S5 50.24 12729 (/1155 1987) (Dhife o Stmfe, 757 So.ad

< ¥/ (‘M/;ss. Vg & ﬁy/» /999 .

Conelus on
WheveFoce Premises Cowsidecee, ¥he ApPer/An ? Tuwiov LEE
Iimble meoves this Couaxt Yo Uacafe +he judjmé'/# ofF e

Circuit Conct of k€ Loy, J11/55/55.ppi, AN gvrant fimt A
NEW tyial

RESpsc-fFully Submitteqd +his H)gﬁﬁd}q;/ e F MArch ; Qoo

-

mble #1275 7

35{00 Comv Kl 5S40
Greeniwood, MS. 358930
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