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IN THE SUPREME COURT OF MISSISSIPPI

EDWARD SHELNUT APPELLANT

VS, NO. 2007-CA-02157

DEPARTMENT OF HUMAN SERVICES APPELLEE
APPELLANT’S REPLY BRIEF

RESPONSE TO STATEMENT OF THE ISSUES

This response addresses seven issues identified by the appellee. Ed would ask this Court

simply to compare the Appellee Brief to the Appellant’s brief point by point and apply the law and
the further discoveries within the record during this appeal. At the root of the issues are the basic
due process rights afforded to all American citizens. The Supreme Court of Mississipp is the Court
of Iast resort. Ifthe Court’s decision is based on an incorrect fact, then the outcome may be terribly
wrong. Since, there is no appeal, the loser has no further me#ns of obtaining justice absent a
miracle. Fairness to all is the bedrock of our jusﬁce system; it demands that all wrongs be righted.
Ed’s current attorney disc‘;overed that the Department of Human Services had presented the

first (custody) case’s Petition to the trial court as the initial document of this case instead of the

actual divorce complaint filed in May, 1990. The Deparﬁnent of Human Services also presented
the affidavit from the first case and the custody order as if they were part of the dworce action when
it is clear that they were not, This court in its ruhng in 2000, didn t even mention the custody actlon,
which Gaye Lynn and the Department of Human Services would have one believe was an “interim”
case. It certainly was NOT a petition for divorce, yet the Department of Human Services and Gay
Lynn have attempted to have all the various courts believe that because Ed answered and
participated in the Complaint for custody at least through the December, 1989 hearing, Canada had
personal jurisdiction over him in the divorce action when he was not served, did not answer and did
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not participate. The custody case was a separate maintenance litigation, and even it was falsely filed
as Gaye Lynn alleged that she was a deserted spouse! For 17 years, various courts and succeeding
attorneys have made decisions and arguments based on those several misrepresentations (see

attached exhibits).

In the previous appeal in this case ( Department of Human Services v. Shelnut, 722 So0.2d

1041) (Shelnutl), the Court unfortunately mis-applied the facts of Ed’s participation in one separate

legal (custody) case filed in Canada in 1989 to the second, diﬁ'crent legal (divorce) action filed in

1990. The fads of the first Canadian action are irrelevant to the second case, except that it is clear
that there was no prayer for a divorce in the first case. The documents from the first (cﬁstody) case
never should have been presented to the trial court as being part of the second (divorce) case. In the
second (divorce) case, there was no evidence or testimony presented to the Court that Ed
pﬁdpated in any manner at all. There is no doubt that Canada had personal jurisdiction over Ed
in the first (Eustody) case as he replied to the comblaint by filing an answering affidavit and he was
represented by counsel in a December 1989 hearing. Had that order been registered in Mississippi,

it certainly would have been subject to an attempt to enforce. However, prior misinformation has

led the court to believe that persona! jurisdiction should be extended from the first (custody) case
to the second {divorce) case, from which this appeal extends.

This response will primarily address the failure of previous rulings, including Shelma I, to

realize that there were two separate causes of action in Canada, a custody action and a separate

Tt o TR TR e g et

divorce action. Further, the terms of the divorce action are the only matters at issue in this appeal.

RESPONSE TO THE ARGUMENTS

For the sake of brevity, A and B of the first issue regarding jurisdiction and due process are
addressed together. |



1. Ed’s due process rights were denied in the Canadian divorce action and the Supreme
Court in Shelnut 1 erred in finding Canada had personal jurisdiction over Ed in the
second (divorce) action and that there was only one case.

This argument is at the heart of the entire appeal. Misstatement of facts and
misrepresentation of crucial documents, whether intentional or unintentional, resulted in a decision
by this Honorable Court in Shelnut I which is contrary to the law and the actual facts. Ed does not
know how or why this Honorable Court thought in Shelnut I that he had filed an aﬁidavit and
pleading in the Canadian divorce proceeding, but he did not. The only affidavit and contest of
personal jurisdiction were filed by Ed in the custody case in which a final judgment was entered
nearly six months before the divorce complaint was filed (See cause No on the aiﬁdavxt) That ﬁrst
(custody) case is an entirely dlﬁ'erent case and cause number than the one appealed before this court.

The Appellee’s brief states that Ed’s due process rights were, “not denied to such an extent

.. that those denials would provide a defense against a registration and attempt to enforce a foreign
judgment.” Any denial of due process forms the basis for a defense-against any order or judgment
enrolled against a citizen of the United States as a foreign judgment. Ironically, the Appellee admits
that there was at least “some” denial of due process rights.

The appellee’s brief states that “...Ed was aware of the divorce proceeding...” Gaye Lynn

to her knowledge, Ed didn’t answer the complaint for divorce (T at 66). At the time of the

September, 2007, hearing, the general impression of the current attorneys and the current trial court
was that the complaint filed in Octqber, 1989, was a divorce complaint. However, upon further
reﬁew, it was discovered that it was simply a _custodyl petitioﬁ. Gaye Lynn was correct in her
testimony that Ed did not answer the divorce (second) complaint. (T. At 66). The petitioﬁ fér
divorce (second action) filed on or about May 9, 1990, was never entered into evidence by either

party. The only documentation of the second (divorce) action was.thefinal judgment entered June



28, 1990, under Cause No. 456 of A.D. 1990, (Exhibit 7). Since divorce was not pled in the custody
action, it was impossible for the Canadian court to enter any judgment for divorce in that case.
In a letter from the trial excerpts of Shelnut I Reeves Jones does state that “the record”

showed that Ed was personally served with a complaint for divorce before Gaye Lynn. Except the

“record” contained no evidence of that assertion, There was no complaint for divorce nior was there

was evidence of service of process return in the record. Further, personal service of process in a
foreign jurisdiction does not automatically bestow personal jurisdiction over the Defendant. Being
“aware” of litigation against one does not create personal jurisdiction or an obligation to respond
to a foreign court and Gaye Lynn and Ed both testified that there was no answer to the divorce
complaint,

In Shelnut I, this Court stated

Whether we are examining enforcemcnt of the Judgment under stamtory law or principles
of comity, the ability of a court to give effect to a foreign judgment necessarily depends upon the
Judgment being valid in the first place. Because the duty to pay child support is a personal obligation,
a valid judgment imposing child support in favor of a plaintiff may be entered only by a court having
jurisdiction over the person of the defendant. Hansn v Hall, 693 So. 2d 906, 509 (Miss. 1997) (citing
Kulko v. Superior Court, 436 U.S. 84, 98 S.Ct. 1690, 56 L.Ed.2d 13 (1978)). Thus, the gquestion of
whether the Canadian court had personal jurisdiction over Shelnut is crucial to the chancery court's
ability to enforce the judgment. Shelout successfully argued before the chancery court that because
the Canadian court lacked jurisdiction over his person, the judgment for child support is void and
unenforceable under the UIFSA. T

_ 4. Shelnut filed an affidavit and pleading contesting personal jurisdiction in the Canadian
court. He never made a physical *1044 appearance in that conrt. The Canadian court gramted
Kern's request for & divorce on June 28, 1990, and also awarded Kern with child custody and child
support. No appeal was taken by Shelnut.

The second quote above is, quite simply, untrue as written. The record does not reflect that
Ed filed an affidavit or responded in any manner in the complaint for divorce filed on or about May™
9, 1990. In the first (custody) case, Ed responded, filed an affidavit and was represented in a court

hearing where a ruling for custody and child support was made against him. In the second (divorce)
case, he did nothing. Had Ed done anything which would have constituted an entry of appearance,
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he would then have become entitled to a notice of a hearing on the merits (to defend the attempt to
levy another child support order against him). The final judgment in the second (divorce) action
clearly states that there were no attorneys nor parties present, and that the decision was being ﬁade
on the pleadings.

In this current attempt to register and enforce the divorce decree order for child support, the
Department of Human Services presented no evidence to show Ed received the complaint for
divorce, filed any pleadings, was given notice of any hearings, nor is there any evidence of notice
attempted or process returned in the record presented to the trial court regarding a hearing on the
metifs. In Mississippi, even if a Defendant fails to appear, the court must find that he/she has been
properly served with notice for a hearing on the merits and that the Plaintiff must put on a case on
the record to obtain relief in the form of a personal obligation against the Defendant. The Final
Judgment, on its face, clearly shows that none of those requirements were met in this case.

The Court was correct in Sheliut ] in finding that the Canadian Order does not constitute an
adjudication of personal jurisdiction over the issue of child support. In ifs discussidn of (A.) of the
Canadian Judgment in Shelnut I, the Court’s Statement of the Facts was incorrect due to the

éonﬁlsion of the facts and because the first (custody) action and second (divorce) action were being

represented by the Department of Human Services as one and the same, and, as a result, since there

is no appeal from a Mississippi Supreme Court decision, an unjust !ggﬂw{ss’pltfollowed Ed did not

file an affidavit and pleading contesting personal jurisdiction in the second (divorce) action. He

filed it in the first (custody) action. Ed did not do anything in the second action. The affidavit and

pleadings, which are found in the record excerpt we.;re as follows:

1. October 17, 1989 Petition for Custody and child support filed by Gaye Lynn
(UFC No. 1033 of AD 1989)

2. ‘October 17, 1989 Notice to Respondent of claims (UFC No. 1033 of AD 1989)
3. October, 1989 Affidavit of Gaye Lynn in her claim for custody (UFC No.
| 1033 of AD 1989)
8
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November 22, 1989
December 4, 1989

January 17, 1990

May 9, 1990

June 28, 1950.

oo e AR T i e

Affidavit of Ed Shelnut (UFC No. 1033 of AD 1989)

An Order was entered in (UFC No. 1033 of AD 1989)
granting Gaye Lynn child support. The order clearly states
that it reviewed the affidavits of the parties and that both
parties were represented by counsel.

An order was entered stating that counsel for both parties
were present and that the child support order would contitue
until further order of the court.

Gaye Lynn filed for divorce in Canada.(UFC No. 436 of AD
1990) There is i{o mden&%m;rgperly served,there lS
no evidence or testimony that Ed parti(;ipated in this action.

Just weeks after filing the divorce petition, the Canadian

" Court granted Gaye Lynn a Judgment of Divorce in UFC No.

456 of AD 1990 and ordered the “following corollary refief

- under the Divorce Act.”... The Judgment further stated that

it made its ruling based on pleadings and the evidence

presented, but that neither party nor their counsel were

present.

This Court in M.A.S. v. D.H.S. said in P 10 that “generally (emphasis added), collateral

estoppel precludes parties from relitigating issues authoritatively decided on their merits in prior

litigation to which they were parties or in privity. MA.S. v. DH.S. 842 So.2d 527 (Miss, 2003). |

This Court in M.A.S. said that sometimes finality should yield to fairness because the prior order was
incorrect. Jd. Contrary to the Statement of Facts in Shelnut I, Ed did not participate in the second
(divorce) action. He neither answered any complaint, retained counse! or was given notice of any
final hearing. The facts as described by this Court in reaching its decision in the first appeal were
wrong. Had the facts been accurately recited in Shenut 1, Canada’s personal jurisdiction over Ed

9



for this case would have been found to be non-existent. The question is now, whether Ed is
estopped from raising the personal jurisdiction defense before this court when the prior ruling was
based on the Court’s confission as to the fact that there were actually two separate cases.

This Court has previously made it clear that after a petition is filed and served, there must
be notice to the Defendant of a time and place for a hearing. Sanghi v. Sanghi, 759 So.2d 1250
(Miss, 2000). Thére is no evidence of any notice of a hearing oh"thhé ‘merits on the second (divorce)
action in this matter and the final Canadian order clearly states that Ed was not there and he had no
counsel at the signing which was done administratively. There is evidence that Ed was noticed for
a hearing in the first (custody) action and that he responded. Further, extensive research has found
no case which supports being “aware of the divorce proceedings” as an excuse for denial of due
process rights. There was a time space of only about six or seven weeks between the filing of the
divorce petition and the final judgment. Even in Mississippi, in-an-irreconcilable differences
divorce, 60 days are required to finalize a divorce. Practically speaking, Ed would have had to do
some fancy footwork to hire an attorney, answer the pleadings and then be noticed for a hearing on
the merits. Since the affidavit that has been used as evidence of his participation was actually the
one used six months before in another separate legal case, the entire foundation of this action is

based on a legal and factua! falsity that cannot be ignored any longer.

Certainly the Canadian court had jurisdiction to grant a divorce between the parties. |
Mississippi would have had the same jurisdiction to grant a‘ divorce, and the original trial court was
correct in “finding that the Canadian court has jurisdiction in that case” to grant a divorce in rem.
However, the Canadian court could not have jurisdiction to address custody, child support and other
issues which would have placed a financial burden on Ed without notice and opportunity to be heard.

The Court in Hamm v, Hall, 693 So.2d 906 (Miss. 1997) cited to-Am.Jur.2d “Divorce and -
Separation™ §552 that:

1t is well settled, in accord with general rules applicable in other cases, that a decree for alimony and
costs against a nonresident defendant cannot be based on constructive service except as agamst
property found within the jurisdiction of the court, provecded against in the divorce proceeding, and
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described in the complaint or petition. In other words, constructive service, whether made by
publication or by actual service of process on the defendant outside the state, is insufficient to give
jurisdiction on which to render a judgment for alimony against a nonresident which *909 would be
personally binding. The acceptance of the decree by a defendant over whom no jurisdiction was
obtained has been held not to estop the defendant from disputing the validity of a subsequent ex parte
proceeding in the divorce suit by which the judgment was opened and a decree for alimony entered.

Am.Jur.2d _Divorce and Separation  § 552

Had this Court, in its previous ruling in this matter, recognized that its statement of the facts
of its ruling found on page 1043- 1044 (P4) were erroneous as to Ed’s participation in the second
(divorce) case, equity and justice would have been served at that time with the Court finding that
Canada had no personal jurisdiction over Ed. The recitation of this mistake is not an attempt to
collaterally attack this Court’s prior ruling, but to give the Court an opportunity to correct its prior
ruling,

Further, the Department of Human Services would have this court believe that the first
(custody) action was an “interim” action; there was no petition for divorce in the first action; it was
a separate and stand alone legal action for custody and child support. The only thing “interim” about
the custody action was the order which stated that the child support would be as ordered until further
order of tfxe court. The Department of Human Services assertion is a serious misrepreéentation and

mis-characterization of the facts.

Bven if this Courtfnds.that it will it mistake-in Shelui L e
and final ruling, it must look for evidence that Ed was given proper notice of a final hearing wherein '
the divorce decree was granted. There is no evidence that he was given that notice or that he made
an appearance in fhat action. This Court in Shelnut I said that public policy dictates that there be
an end to litigation and if a party has participated in an action and the matters are tried, they should
be forever settled as between the parties. This same Court in M.4.S. said that a manifest injustice
is done when a wrong decision is allowed to continue to remain in effect when fairness dictates that

a flawed order be vacated.

S eme TARERTTI SR
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Mississippi requires notice and opportunity to be heard before any judgment is issued in a
contested action. Rule 40 (b) MRCP. Rule 81 provides the framework for service of process in other
special matters,

In Morrison v. Mississippi Department of Human Services, the Court found that there must
be evidence that the party was actually served in order to obtain a judgment. When a Defendant
raises the defense that he was not served with process for a hearing, it becomes the Plaintifs burden
to produce evidence that controverts the defense raised. Morrison v. Department of Human Services
, 863 So0.2d 948 (Miss. 2004). The Final Judgment of Divorce in Canada, which carries only the
second cause number, clearly states, “This proceeding coming on before the Court this day at
Saskatoon, Saskatchewan, in the absence of the parties .and counsel, and upon considering the -
pleadings and the evidence presented.” The Department of Human Sen;ices has yet to present any
pleadings or evidence whatsoever that Ed or his attorney were afforded due process and participated
in the second (diverce) action at all through the filing of an affidavit, answer, entry of appearance
or other document evidencing his participation, or that there was notice to Ed of a hearing on the
merits. Ed was ordered to pay child support when he clearly had no notice of a hearing on the merits
or opportunity to appear to contest the judgment.

The Reciprocal Enforcement of Maintenance Orders Act, 1996, Canada, the Canadian

federal Divorce Act and the Constitution of the United States require notice and opportunity to be
heard in regard to any final order. Under Canadian law - all orders whether provisional,
confirmation, va:iation or rescission of orders or registrgﬁon of an o{dg{ - all must be accomplished
with notice of the proceeding and an opportunity to appear. Sections 6(2), 8(6)(d), 8{7)(d),8(9)(b).
The Department of Human Services presented no evidence ihat Ed was properly notified of any
proceedings or heaﬁngs in Canada in the second (divorce) case. |

Though already presented in the Appellant’s Brief, Ed would urge this Honorable Court to

again refer to the following cases:
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In Floyd v. Floyd, the Defendant answered the complaint and appeared in court for the first
hearing, Subsequently, notices were sent for other hearings, but the notices were not “Notice of
Hearing” documents. Floyd v. Flovd, 870 So.2d 677 (Miss. 2004). The Court found there must be
strict compliance in giving notice and opportunity to be heard for a hearing in its reversal. Jd.

In another case, the Mississippi Department of Human Services intervened as a statutory
assignee of a former wife’s child support payment to enforce an Alaskan ex parte modification
order. The court refiised to enforce the order as the information contained in the affidavit may have
been obtained from other sources, nor could the litigation inspired document be considered public
record, and the husband was not afforded a reasonable opportunity to be heard in opposition to the
motion. Mississippi Department of Human Services v, Fargo, 771 So0.2d 935 (Miss. 2000).

In Hamm v. Hall, a divorce action, the out-of-state Defendant was served by publication and
a (5opy of the summons mailed to his supposed out-of-state address. He did not file an answer and
did not enter an appearance. A judgment was entered against him for child support. Hamm v, Hall
693 So0.2d 906 (Miss, 1997). In Hamm, the court found that the original judgment was void as to the

child support. The Hamm court also discussed Reichert v. Reichert, which addressed a notice of

hearing issue. Jd,, citing Reichert v. Reichert, 807 So.2d 1282 (Miss. Ct. App. 2002).

In Edwards v. James, the Court found that every Defendant or Respondent has the “right to

[T,

notice in a court proceeding involving him and a right to introduce evidence at the hearing,”

Edwards v. James, 453 80.2d 684 (Miss..1984). There is no.gvidence.that, even £ Ed had been
properly served with a complaint for divorce, that he was served with any Notice of Hearing on a
final hearing on the merits of the divorce action. Because Ed had no notice.and opportunity to be
heard at a final hearing in the second (divorce) action, the child support provisions of this foreign
order are void and unenforceable under the laws of this staie.r Furthef, there is no document in which
Ed consents to a child support obligation. It is well settled that Mississippi law requires a written
agreement in the absence of a hearing, where the defendant-payor consents to any such child

support obligation.

13
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—  The Morris court found that a full and complete hearing must be held after due notice of the
purpose of the hearing before an order may be entered. Morris v. Morris, 359 So.2d 1138.

Even if a Defendant is aware of a suit, the failure to comply with rules for the service of
process, coupled with the fatfure of the Defendant voluntarily to appear, prevents a judgment from
being entered against him. Sanghi at 1257. See also Vincent v. Griffin, 872 80.2d 676 (Miss. 2004).

In the Fortenberry case, the wife had moved to another state taking the minor child of the
marriage with her. The father filed for divorce and did not plead any requests regarding child
support. The trial court ordered the father to pay child support without any due notice or full and
complete hearing at which the parties had the opportunity to call witnesses. The Supreme Court
reversed the trial court ﬁndmg that the father was demed due process Fortenben'v V. Fortenberrv
338 So.2d 806. e

In considering personal jurisdiction over Ed as to the divorce action, the Supreme Court’s

ruling in Shelut I, recited a procedural history which did not include the original complaint for
custody and child support filed against Ed on October 17, 1989, in which he attempted to defend and
contest jurisdiction in his affidavit dated November 22, 1989, six months before Gaye Lynn filed
her divorce petition on May 9, 1990. The Supreme Court mistakenly found in Paragraph 4 of its
ruling that Ed filed an affidavit contesting personal jurisdiction in the complaint filed in May, 1990,

hy (s

not the second. There is no evidence or testimony in the record which shows that either that same
affidavit or another was filed in the divorce action. The procedural history in Shelnut I took no
notice of the fact (now clearly shown) that there were two completely separate legal actions
mstttuted by Gaye Lynn in Canada.

Ed would concede that if the facts as stated in the Shelnut I case had been accurate personal
jurisdiction over him would have been decided correctly. However, there now remains the question
of personal jurisdiction under the now known facts of two separate Canadian actions and the lack
of due process afforded Ed the second tdivorce) action, Further, if there had been personal
jurisdiction obtained through an act of entry of appearance or response to the divorce complaint, Ed
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would have been entitled to notice and opportunity to be heard at a hearing on the merits. There is
no testimony or other evidence that he was"provided that notice or-opportunity and there is'no
evidence that a hearing on the merits actually took place.

The trial court found that though the issue was raised, that there must have been two separate
actions, when Ed found that the facts of the first {custody) action cause number was being used
under the second (divorce) action cause number, it committed reversible error to find that there was
only one action, not two. (Memorandum Opinion of the Court, p. 22). Though the in'al court
correctly found that there were two cause numbers and that the Canadian court must docket and file
each pleading like most chancery courts in this state, it found there was only one divorce, child
sup;ﬁort and custody action filed in Canada. Jd. In reviewing the record to render its opinion, the
trial court neglected to review Exhibit 3 of the trial court which is a Petition filed October 17, 1989,
Number U.F.C. No. 1033 of AD. 1989. There is NO claim for a divorce in that petition. The
Supreme Court found in its 2000 ruling that the divorce petition was filed on May 9, 1990. Shelnut
at 1043, Inits ruling, the Supreme Court mistakenly said was-served on‘Edin what was the second
{divorce) action, was actually the process served in the first (custody) action. It is clear there were
two separate actions and that Edwas only served in the first action. The trial court erred in finding
that there was only one action and that Ed’s participation in the first action bound him in the second.

This is like being served for a custody action in Mississippi but not for a divorce and the court

you for the divorce. Regardless of being served or not served, the Defendant still has a right to be
noticed and to have an opportunity to be heard. \

2. The trial court did err in attaching the amended notice of registration back to the
original notice filed in 1999;

On September 26, 2005, the Department of Human Services filed its “amended” Notice of
Registration of Foreign Support Order. Though the Title of the pleading was “Notice of Registration
of Foreign Support Order Amended, it stated, “Please. take notice.that.the. attached foreign child
support order was registered with the Court on the 26" day of September, A.D. 2005 in the above

referenced case. This order is enforceable as of the date of registration in the same manner as an
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order issued by a tribunal of this state.” There was no request to relate it back to original request

for enforcement filed in 1999. The “Notice” states that the order is_enforceable as of the date of
registration in the same marmer as an order issued by a tribunal of this state. By the clear wording
of the pleading, the registration attempting to be enforced was made on,September 26, 2005, The
Department of Human Services did not include Margaret Ann.as.a.party,.though she had reached
her majority age of 16 (for child support purposes) and her majority age of 18 {for full
emancipation) under Canadian federal law over three years and one year, respectively, prior to the
filing of the “Amended” Notice of Registration in Mississippi. The original registration/enforcement
litigation had been abandoned by the Department of Human Services after the remand from the
Supreme Court in 2000, and at one point, the trial court dismissed it for failure to prosecute, though
it set aside that dismissal in 2005. The original pleading which led to this appeal was the registration
notice filed September 26, 2005. ,

The trial court erred in relating the Amended Notice of Registration back to the original
litigation after its trip to the Supreme Court and back and then abandonment for several years. The
pleading filed by the Department of Human Services in 2005 was clearly a new proceeding to
register and enforce a foreign judgment, . The Appellee misstates the 2005 pleadings as an action to
confirm the regisﬁaﬁon; it was not because it used the date‘ September 26, 2005 as the registration

date, not the 1999 date.

Had the statute of limitations not run, the Department of Human Services and Gaye Lynn
could have filed it as a Motion to Enforce on behalf of Margaret Anne in 2005, but Gaye Lynn’s
statute of limitations died on either Margaret Anne’s 16® or 18" birthday, long before the
“Amended” Notice of Registration was filed. Yes, the court required some type of notice to be filed
bjr Department of Human Services to get back into court, however a new registration and new
enforcement of the 1990 order was made long after Gaye Lynn could claim any standing to pursue

child support under any scenario.

Letatt gk R R s T
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When the Department of Human Services was instructed to file “some type of notice” to start
the case forward again on the enforcement proceedings, “Some type of notice” does not mean
commencing new litigation with a new registration date, but simply filing a Motion for hearing for
enforcement purposes. The Rules of Civil Procedure clearly state that when an original pleading

is amended after an answer has

follow that Rule. Had the Department of Human Services filed a supplemental pleadmg under Rule
15 (d) for enforcement purposes, there would have been no problem; -+ -

Rule 15, Miss. Rules of Civil Procedure, requires that any attempt to file an amendment to
an original order must be made under certain restrictions. Permission from the trial court must be
obtained and opposing party must be giveh an opportunity to be heard. “Otherwise, a party may
amend a pleading only by leave of court or upon written consent of the adverse party.... A party shall

- plead in response to an amended pleading within the time remaining for response to the originat

pleading or within 10 days after service of the amended pleading... ” Rule 15, (d) of Rule 15

“addresses supplemental pleadings which may be filed under certain conditions.

In this instant case, Department of Human Services could have filed a sﬁpplemenlal pleading
or a pleading to enforce the order already registered, but did not do so. Rule 15 r¢

court to amend a pleading if no written consent is given by opposing party Ed contested the

,__..___.._
u

Department of Human Services’ filing. of an “amended” notice. a5 -a-part-of his objection to the
registration of the Canadian order. In its opening remarks, on Séptember 27, 2007, the trial court
said that the hearing was for all purposes a new hearing. The court then found in its Memorandum
Opinion that the new pleading would relate back to the 1999 pleading. This is erroneous under the
Rﬂes.

This court has previously found that a putative amended complaint could not have beenmore

R .
~ than an attachment to the motion to amend until the court had ruled on that motion. Wilner v. White

929 So0.2d 315 (Miss. 2006). In this instant case, the Department of Human Services did not file the

motion necessary to obtain permission to amend its 1999 pleadings. It filed a new registration and
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enforcement notice. Further, allowing any amendment at that time would have prejudiced Ed even

more: applications to amend pleadings should be promptly filed. Webb v. Braswell, 930 So.2d 387

(Miss. 2006). The Department of Human Services filed no motion requesting leave to amend its
1999 pleadings. It simply put “Amended” after the new Notice of Registration pleading. Ed objected
to any attempt to amend the 16 year old pleadings.

The “amended” pleadings filed by Department of Human Services failed to join Margaret
Anne as a party and she did not participate in this litigation. The trial court made no formai ruhng

before the hearing on whether the 1999 pleadings could boamended
Ed was given no opportunity to object to any attempt to ‘relate the new fegis_tration and
enforcement pleadings back to the old pleadings until this appeal because the trial court did not
formally rule on the issue until the Memorandum Opinion. The trial court’s discussion of a statute
of limitations argument was a confusing finding where an amended complaint related back to the
-original. That same discussion neglected to recognize Rule 15 was not followed by the Department
~ of Human Services where there was no motion to amend the 1999 pleadings which could be heard
in court and where Ed could be given an opportunity to be heard and to object. Since the
Department of Human Services made no attempt to “amend” its original registration, but instead

filed a new registration with a new registration date, the trial court could not relate it back in order

to circumvent the statute of limitations for registration of a foreign order.

3 The Mississippi Code, Annotated, does not allow | for The extension ‘of the statute
of imitations as applied in this case;

B e L L e A B

At the time of'the filing of the “amended™ registration notice in 2005, Margaret Anne was
19 years old and, under Canadian law was emancipated for all purposes. Gaye Lynn’s rights to
pursue enforcement had terminated under any scenario either when Margaret Anne turned 16 (for
child support purposes) or when she turned 18 (for all other purposes).

Gaye Lynh could have proceeded only under the 1999 Notice of Registration had the

Department of Human Services filed an enforcement pleading before Margaret Anne reached her
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majority and only on behalf of Margaret Anne, as her own statute of limitations had passed in 1992,
She and they did not. Further, the trial court announced at the beginning of the September, 2007
hearing that this was a “new hearing for all purposes.” T at 4. If it was a new rhearing for all
purposes, the “amended” notice of registration, not only was the wrohg pleading to file, instead of
an enforcement proceeding, the Department of Human Services could no longer represent Gaye
Lynn, Margaret Anne would have had to be the party seeking enforcement, since Gaye Lynn’s right
to pursue enforcement had finally died a long and lingering death. Gaye Lynn’s three year
limitation on enforcement of a foreign judgment is not the same as Margaret Anne’s. Gaye Lynn
could act on behalf of Margaret Anne as long as she was a minor, but not after Margaret Anne

RS S 5006 3 S PSR e R+ e e i

- reached adulthood. Auny residual nght under any scenario thatGayetL' ‘had-to-seek-enforcement -~ - - -
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of the Canadxan child support award in the 1990 divorce decree died before the 2005 pleadings were
filed |

’ Gaye Lynn again misrepresents Ed’s position in this issue on page 9 of its brief. The savings
clause applies to those under a disability. Margaret Anne had the disability, not Gaye Lynn.
Margaret Anne may have been 13 years old at the time the registration of the foreign order was
made in 1999, and qualified for use of the savings clause on behalf of Margaret Anne, however Gaye

Lynn’s statute of limitations had expired six years before and she did not bring the suit on behalf

of Margaret Anne, but only for herself. Gaye Lynn did not have personal availability'of the savings
clause, only Margaret Anne.

The Vice v. Department of Human Services case conflicts with that of Davis because the

.. mother was. represented by. the Department of. HumamSemces:msteadwﬁa«pnvate attorney:Vice - -

S

v. Department of Human Services, 702 So.2d 397 (Miss 1997); lms V. Daws, 558 So0.2d 814
(Miss. 1990). That Court found that Mrs. Smith had three years to seek enforcement of the child

- support order. The tolling as to the children’s right is to three years after their majority is reached.

In & spectal concurrence, the court said that the child support arrearage belongs to the child, not the
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mother, and that the chlld was. the only. party who could brmgthe sult ice, cxtmg erlrams v, .

R a1

Rembert, 654 So.2d 26 (Miss. 1995).

The courts have held that a custodial parent has no standing to bring an action or seek
additional support for a child after the child attains majority. Taylor v. Taylor, 478 So.2d 310 (Miss.
1985). Justice Lee dissented from the majority in the Vice case, finding that the judgment for back
child support was unenforceable because the filing of the judgment was barred by the statute of
limitations. He opined that the court had misconstrued Wilson v. Wilson, 464 S0.2d 496, Miss. 1985)

because the statute of limitations is tolled only for those under a disability. He further opined that

the children should have filed for enforcement or been joined as necessary and proper parties.
'Gaye Lynn was not under a disability. Granting her personal use of the savings clause is

contraxy to its intent and clear wording. Had Margaret Anne been the Plaintiff and had she appeared

_ at this heanng, the argument may. have been d:ﬂ'erent Itxs clea&that ﬂl a,mended”not:ce was filed
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more than three years aﬂer she reached her majonty 1f the correct age of 16 is used, and the trial
court ruled on the bench that this was a new hearing for all purposes, before finding in his
Memorandum Opinion that the “Amended” Notice related back to the original one.

In Brown v. Brown, 822 So.2d 1119 (Miss. 2002), the court found that in a domestic

(Mississippi) case, emancipation of a child who was the subject of a child support order does not

bar an action to recover unpaid child support, but the claim of the parent is

...derivative and she must show proof from which an approximation can be made of
sum that she paid in support of the child(ren) that compensated for the failure of their
father to provide support. That derivative entitlement can come only from the child
who still has the claim.

Brown, at 1123.

At the txme the 2005 “Amended” Notice of Reglstratlon WaSIHE )

A ORI B s 1 HnR T RS A T
than three years past her emanclpatlon age of 16 under Canadxan federa] chxld support law She is

L,;“garet Anne was more

now over 21, five years past the Canadian age of majority for child support; her claim also would

be barred by the three-year statute of limitations.
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Gaye Lynn cites §1 5-1-59 of the Mississippi Code, the “savings clause™.... clearly under that
statute Gaye Lynn had no disability and Margaret Anne did.

It is inequitable for the courts to find that if the Mississim:)'iml.)ei)‘a&ment of Human Services

is the Plaintiff's representative; that they be allowed'to'present*Gayerrynn as their client when'the " ="

client should have clearly been Margaret Anne, who though not present and who has never
participated, should have been the plaintiff.

Gaye Lynn opines in her brief that it is not necessary to attempt enforcement of a registéred
foreign order at the time of the registration, then there would be at least two separate proceedings.
If the trial court ruled at the beginning of the September, 2007 hearing that it was a new day for all
purposes and the pleading commencing the litigation now under appeal states that the registration
date is September 26, 2005, then Margaret Anne should have been the party. Even if the hearing
had been styled as an enforcement proceeding, because Margaret Anne had reached her majority,
she should have been a party. Gaye Lynr’s argument makes no sense because no matter how old

Margaret Anne was at the registrétion of the foreign order in 1999, whén she became emancipated,

she had to have been joined as a party; and especially since Gay I'ynritwas'attempting to’obtain‘child”

support she alleged was owed after Margaret Anne’s 16 birthday.

The only Notice of Registration that the trial court could have possibly entertained was the

Notice filed in September, 2005, and only on behalf of Margaret Anne at that point because Gay
Lynn’s statute of limitations had long passed, and the nefv one filed in 2005 on behalf of Gaye Lynn
should have also been barred because Margaret Anne had reached her majority and Gaye Lynn had
long lost her rights except as a derivative of any attempt that might be made by Margaret Anne.
Though in the Appellant’s Bzief, Ed stated that the court could only have heard the 1999 registration
on behalf of Gaye Lynn, it i3 clear now that the 1999 registration was not mentioned in the new
filing and could not have been heard by the trial court. 7

The Magallanes case addressed enforceability of a foreign judgmént‘quoted the statute that:

e S TR W I e e 2 e S S O A
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all actions founded on any judgment or decree rendered by any court of record shall
be ... if the person against whom such judgment was or shall be rendered was a
resident of this state, such action, founded on such judgment shall be commenced
within three years next after the rendition thereof, and not after.

Miss. Code § 15-1-45. Magallgnes v. Magallanes, 802 So0.2d 174 (Miss. 2001)

“The primary purpose of statutory time limitations i s to compel the exercxse of a nght of acnon

R ORI o e

thhm a reasonable txme These se statutes o of 1epose. apply with full force 19 ¢

cannot refuse to give the statute effect merely because it seems to operate harshly in a given case.”

Magallanes, at 176, citing Mississippi Dept. of Public Safety v. Stringer, 748 So.2d 662 (Miss.

1999). In that case, the Defendant did not file a timely response; however the court found that it was
irrelevant as the judgment was unenforceable because it was not timely filed within the statute of
limitations. Jd. First, Gaye Lynn waited nine years to seek enforcement of a foreign judgment on a
Mississippi resident and she never made any effort to include Margaret Anne to bring the savings
clause into effect, then when a new proceeding was begun after Margarét Anne’s emancipation,
Gaye Lynn failed to join her as a party, though in the response to the 2005 “amended” notice of
registration, the failure to join was pled.

4. The child should have been attached as a party when she reached her age of
majority; : ‘ - - REARME ST a

Margaret Ann was emancipated under Canadian Iaw on July 31, 2002, which sets a child of the

marriage as a child of two spouses or former spouses which is under the age of 16.. (Exhibit 18 -
Chapter 3 (2™ Supp.) Canadian Divorce Act). Even if the Court determined that emancipation was
';t 18, which occurred in 2004, Margaret Anne was not joined as a party, nor was she present nor
did she participate in the “newg’ action.

Gaye Lynn cited Brown v, Brown, 822 So.2d 1119 (Miss. COA 2002)in an effort to have

time stop for Margaret Anne at the age of 13. Itis clear that once a child reaches emancipation age,
anywhere in the proceedings, they should waive their rights or be joined. Neither was done in this
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case. Ironically, Gaye Lynn wishes to use the “savings clause” for her own benefit to extend the

\ time she could register and enforce the foreign judgment, then wants to stop Margaret Anne’s aging
for all purposes at 13. The “savings clause” is exactly in place to provide for the aging of children.
Gaye Lynn cannot have her cake and eat it too. Yes, Margaret Anne may have been 13 when the
order was first registered, however we are long past that time and Margaret Anne never been made
a party.

5. Canadian law is clear on the age of majority and Mississippi did not have the authority
to extend that age, nor did the child qualify for such an extension-unider Canadian law; '

Gaye Lynn accurately Gifd'the Divorce dct’s “child of The masas dsinition N6 Where

in the definition does the fact that a person over 16 and still in school is a “child of the marriage”
- for child support purposes, and in fact, Mississippi has clearly articulated that being a student is not
a reason for extending child support. Margaret Anne was not ill or disabled. The term “other cause”
is so vague as to be unenforceable. When the trial court attempted to place Margaret Anne in the
“other cause” reason for continuing, he firmly made his own interpretatibn and that was not the
standafd used by Mississippi. When a court has to “interpret” the vague meaning of another statute,
it must look to what the home state’s meaning would be first. The trial court ignored Mississippi’s

law.

Gaye Lyt has pefiftioned the trial court to order child support fo continue until Margaret

Anne is out of school under the “other causes” clause: Since Margaret:Anne; at the time of thisbrief

. L magie i g i .2 L ge e ey SR AR T e 1 g R P FERE I DYRR Ry
is now 22 years old and still in school,"there is no finality "or'Clear concise standard “under"Gaye

Lynn’s reasoning to terminate child support. It is against public policy to enforce a provision that
is vague, broad and open-ended, especially when there is no due process available to the payer, and
the statute uses the word “may” in its extending language.

Further, Gaye Lynn fails to recognize that the Final Judgment clearly states that child support
was only as long as “the child remains a child under the Divorce Act.” A child under the Divorce

Act ceases to be one when he/she turns 16. Gaye Lynn’s continued involvement with the
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maintenance office is irrelevant to whether or not Margaret Anne was emancipated under the
Divorce Act for child support purposes at 16 or 18, when at the time of Gay Lynn’s testtmony in
September, 2007, Margaret Anne was 21 and Gaye Lynn still wanted child support paid each month!
In its Memorandum Opinion of the Court, the trial court correctly found that Margaret Anne
reached her age of majority for purposes of child support on July 31, 2002, and that the age of
majority under the Divorce Act is 16. After a Motion for Reconsideration or for a New Trial was
filed by Ed, the trial court changed its finding, and instead said the age of majority under the Divorce
Act is 18 which is contrary to what the Divorce Act actually states. (Exhibit 18, Chapter Three of
the Divorce Act). Even if the trial court were correct, Gaye Lynn’s standing to attempt to prosecute
the registration of the foreign judgment had expired under any ‘Worst-case Scenario over a year
before the “Amended” Notice was'filed without including Margaret Afifie as a party. = """
The Mississippi Department of Human Services has argued to the court that Margaret Ann
is still considered a minor and that Ed’s obligation to pay child support remains and is accruing,
though Margaret Ann is five years past the legal age of majority for child support purposes in
Canada. If one where to believe Gaye Lynn’s interpretation of the Divorce Act, there is no
definitive ending date for the obligation of child support on the paying parent if the Department of

Human Services argument is to be believed; theoretically, child support could continue forever if

the court made a literal interpretation, using the “other causes” reason. Under Mississippi law, still
being in school is not a reason for continuing child support after the certain date of emancipation,
which is set in Mississippi at 21. Under the law of the Divorce Act and a clear reading of the Final

Judgment, Mississippi must read the age of emancipation at-16;<because-to-do-otherwise -would
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result in an unjust result, especially'when‘the law proirides"‘nd’prb\"iiﬁi‘o"ﬁ*fcji"’Ed”’br"any*othef‘pﬁfeﬁf e

to contest the continuance of child support past the 16® birthday.
" Under the laws of this state, even if the Canadian judgment of divorce were valid as to the
original child support issue, there must be a specific ending to the obligation, There must also be

notice and opportunity to be heard given to Ed in order to contest the continuance of any legally



ordered child support past Margaret Anne’s 16® blrthday Ed rece.lved no not;ce of any attempt to

continue child support. Nﬁsmsszpy; liwffﬁﬁ final date at wblch B C| chﬂdls emancipat
that emancipation may occur sooner. The intention is that there must be some definitive point at
which a child becomes emancipated and the parent’s responsibility to provide for support ends,
Canada’s law is exactly the opposite, if Gaye Lynn and the Department of Human Services are to
be believed. Child support goes until the custodial parent decides to kick the child out of the nest,
even if he/she is 35 years old.

Mississippi has long held even if a child is still m school on the “magic” date, the parent’s
obligation ends. Nicholsv. Tedder, 547 So.2d 766 (Miss. 1989). In that case, the court cited Watking

v, Watkins, 337 So0.2d 723 (Miss. 1976), which held that the duty of care and maintenance is not

extended to adult children and the duty imposed on parents to provide for their children ceases when
the child reaches the age of majonty See also: M’ms Code §§93-5-23 and 93- 11 65.

Mississippi does not recogmze school as a reason to cont contmue chxid support past the date
certain. In fact, Mississippi does not recogmze any reason for continuing a parent’s obligation to
support a child post ﬁajoﬁty even if the child is disabled. The only way a Mississippi child can
receive child support past the age of majority is that the parents agree to it.

6. Gaye-Lynn’s conduct was deceitful and manipulative and did affect her qualification for

ted and provides

Before the child support payments in Cunliffe v. Swartzfager, 437 So.2d 43 could become |
a judgment the judgment had to be a valid one. The judgment on appeal in this case is not a valid
judgment for all the reasons mentioned in #1 above.

Testimony and evidence were clear in the hearing that'Ed was a school teacher, with no ties
to Canada and little income. Gaye Lynn clearly knew his circumstances and knew that Ed had no
support system in Canada. By taking the child to Canada in the middle*of the night without notice

AL

to anyone, she mtenhonally destroyed any ‘realistic means that Ed V:mgh "

relationship with his child, especially since she was involved already in divorce/separation
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proceedings in Mississippi.

Gaye Lynn, in her testumony, admitted to telling Ed that he risked going to jail for not paying
child support if he went to Canada. That should have been enough evidence that Ed would have
been in fear had he attempted to see Margaret Anne, The testtmony; of fhe other thnesses for Ed
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support the situation that Gaye Lynn had made it clear that 1f they wanted a relauonslnp on any lel

with Margaret Anne, they could not involve Ed at any level. Of course Gaye Lynn would not have
threatened the other witnesses. She used them to attempt to drive a wedge between them and their
son/grandson/friend, Other testimony of the witnesses confirmed that everyone knew that if Ed
attempted to go to Canada, any future opportunity for a relationship with Margaret Anue on any
level would be destroyed.

In Cole, the mother hid the children for eight years. Cole v. Hood, 371 S0.2d 861, 864 (Miss.
1979). Gaye Lynn would have this Court believe that just because Ed knew where Margaret Anne
was, generally, he should penalized for not seeing her. Gaye Lynn set every road block she could
to make it almost if not impossible for Ed to have a relationship with his daughter, knowing he did
_ not have the financial means or behef in his safety to go toa forcxgn country ‘where he knew no one

[ s x Eaib g ot

he could trust, to visit his child.  When Gaye Lynn sneaked away n the dead of \mght o ke

Margaret Anne to a foreign country, knowing Ed could not follow, she effectively hid Margaret
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Anne in plain sight from Ed.
The Cole court also found that

the doctrine did not have to be pleaded by the Defendant in order to receive relief,
although it will require a plainer case if it is not so pleaded, for if at any time during
the progress of the case, it becomes evident that the facts exist which call the maxim
into use, it is the duty of the court to apply it, on the basis of sound public policy.
Courts of equity do not countenance iniquity nor give it sanctuary, and to do so will
not be forced upon the court because the Defendant fails to raise the question.

The doctrine of “unclean hands™, Taliaferro v. Ferguson, 38 S0.2d 471 (Miss.1949), was

an FCOEEE e e e Lo STV RS R R AR T ey e R I S
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applied and the previous trial court recognized Gaye Lynn’s unclean hands even without the due
process arguments, That court was emphatic that due to Gaye Lynn’s actions in deliberately failing
to allow Ed any relationship with Margaret Anne, they would not enforce the foreign judgment.

Even in the various reasons for prolonging the litigation in this case at the trial court level, a

recurring theme used by the Department of Human Semces was that they could not ﬁnd or contact

ki R .:M"‘ﬁ'w AT TS

Gaye Lynn,

In all proceedings to date, Gaye Lynn has been the Plaintiff, using the Missiséippi Department of
Human Services as her legal representation avenue. The Department of Human Services is not the

actual Plaintiff, Gaye Lynn is. Under the laws of this state, it is clear that Gaye Lynn had three years

to enroll the Canadian divorce decree for enforcement of child support by any means. Instead, she

waited approximately nine years. In order to meet the three year threshold, Gaye Lynn could have
gone back to court in Canada and filed a contempt action to bring the order to be enforced within
the statute of limitations on foreign judgments in this state,

In Brown, the Court cited Cole and found that had Mr. Brown shown that his former wife

had intentionally interfered with his contact with his childr%{m&i@@@&y&&gaﬁon;w make the

s —
f

._..._._,_

child support payments could have been waived. Brown, at 11247 esstessmmam o

In reading the testimony and the evidence, it is clear that Gaye Lynn wanted no contact |
between the child and her father, and she did not consider at any point in time that contact with the
father was in the child’s best interests. She had no willingness to facilitate the exercise of access by

the other parent. The prior trial court recognized Gaye Lynn’s conduct and did not countenance it.

7 The trial court applied undue bias against Ed in its commentaries and questioning.

Certainly Gaye Lynn would not find the trial court’s actions improper, as the trial court was
clear in that it was entirely sympathetic to her and clearly was biased against the Defendant for
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personal reasons discussed in the Appellant’s brief, While Ed and his attorney can certainly and
sympathetically and empathetically understand the emotional reasons behind the trial court’s
conduct; it was prejudicial to Ed in thé extreme and placed Ed in a position where he knew his case
could not be heard objectively, especially after a review of the Memorandum Opinion in this case.
As parents we can stoutly state that we would never have countenanced Ed’s failure to enter a
foreign country, risk jail and all his possessions and his other family. But, we were not in Ed’s shoes
and, until we are, we cannot prejudlce his case for personal reasons.

The Code of Judw;aLQggdg%m .

Canon2A  states that a judge shall respect and comply with the law and shall act at

all times in a manner that promotes public confidence in the integrity and
impartiality of the judiciary.

Canon 2B states that judges shall not allow tﬁeir family, social, or other relationships
to influence the judges’ judicial conduct or judgment,

Canon 3B(4) states that judges shall be patient, dignified, and courteous to litigants,

jurors, witnesses, lawyers, and others with whom they deal in their official

capacities.

Canon 3C(1) staws.t_ha;ajudgq,;shall:_diligeuﬂy;displ;g 6.0 '_xqresponmb;hugs

- without bias'or prejudice and ‘maintaisi professﬁﬁﬁl Competerice ijiidicial™

administration, and shall cooperate with other judges and court officials in
the administration of court business.
While Ed has no desire to file a complaint against the trial judge, especially as the judge was
_clearly emotionally distraught at what he percgived was Ed’s unfathomable conduct in view of the
judge’s own loss of a child, Ed believes the trial court’s conduct both in chambers before the hearing
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‘started and durmg the heanng created an envxromﬁent in w%nch Ed’s case could not be fairly heard

CONCLUSIQN

As a matter of law, Ed did not receive the basic due process rights guaranteed to him under
both Canadian and Mississippi law, which requires:
1. A Defendant is entitled to notice of an action filed against him. If a Defendant

answers a complaint against him, he is entitled to notice of any hearing which affects his rights and

standing in the action. In any litigation, notice and opportunity to be heard are the framework of our

constitutional right to due process. Notice requires the Defendant be properly served with process

of the complaint and also of any proceedmgs within the htlgatlon Based on the facts of the case,

Sl

and consxdenng the many precedents apyhcable to thls case hasclear been demed due process

under the laws of Mississippi and the United States, especially when the mistakes of fact made in
Shelnut I are considered. |

2, Mississippi cannot enforce a judgment of divorce in this case, and the trial court erred when
the pleadings clearly show that:

a) The Statement of Facts in Shelput I, upon which the entire ruling was based were

erroneous.
b) Ed was not served with process and received no Notice of Hearing that would allow
him an opportunity to defend the charges against him in a hearing on the merits in

the second (divorce) action which is the only one on-appeal here;

c) There was no hearing on*the merits in'the divorcetcase*whose enforcementnow - -

under appeal;
d) The Statute of Limitations had passed for both Gaye Lynn and Margaret Anne at the
filing of the 2005 pleadings;

29



e) The date of einancipation for child support purposes in Canadé are confusing and
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H Margaret Anne failed to join inasa party once she reached her majorlty and before
the last attempt to register and enforce a foreign judgment was filed;

2) The “savings clause” has been improperly used by Gaye Lynn to thwart the statute
of limitations when she, through the Department of Human Services, filed a new
Notice of Registration of Foreign Support Order with a new registration date, yet

. using the wording “Amended” inappropriately and without first requesting
permission to do so as required by Rule 15, Rules of Civil Procedure, and further
t;ailed to j.oin Margaret Anne as a party, as required under Rule 19, MRCP;

h) The trial court failed to address the issues of Rule 15 amendments and Rule 19

il ﬂ%i'\i?""rb’

joinder unttl h1s Memorandum and Opunon, The Amended_r Nonce of Regxstratlon

e et

must be considered as a new action from the one filed in 1999, especially in light of
its new date of September 26, 2005, |

i) The testimony and evidence was clear that Gaye Lynn began a successful, systematic

process to terminate Ed’s relationship with his child before she left Mississippi and
followed through with it in her divorce and subsequent actions; and

)] The trial court’s personal history prejudiced his ability to remain impartial.

Ed respectfully requests and prays that this court reverse the trial court and find that;

A, S?:_dn_gﬁ is vacated due to a mistake in the Statement of the Facts.

B. The trial court errcd in fmhng to fmd that the Canadian Court fmled to prowde a

RIS B e

means for. Ed to.exercise.his-fandamental-duesprocesssrightssinsthesjudgmentafor: -+ » o4

h

divorce;
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C. The trial court erred in failing to find that the Notices of Registration of Foreign
Support Order, both original and Amended are barred by the statue of limitations for
the reasons 'cited above;

- D. Thetrial court erred in allowing the pleading filed September23,.2005, torelate back.

to the original pleading filed'in"] 999; s A aomsEwsi

E. Thetrial court erred in extending the Canadian age of emancipation for child support
purposes from 16 to 18;

F. The trial court erred in failing to require joinder of the child as a party in the 2005
registration and enforcement filing.

G..  The trial court erred for failing to waive enforcement of the child support judgment
due to Gaye Lynn’s alienation of the child from Ed,

H The trial court erred in its failure to remain unbiased and for inappropriate
participation in the hearing, as if the court were a third attorney.

I.  For the trial court’s failure to recognize that there Wwere ‘two actions, not one in

TG R e AN . - F Wi

Casiada and that the facts of the first could ot be attributed 1o the sccond.

This IS a tragic case. Ed and Margaret Anne have lost forever the relationship he so
cherished and anticipated at her birth. Margaret Anne has failed to contact Ed even though she is
NOW grown. .The Canadian divorce decree should not be enforced because of all the reasons stated
above, |

Respectfully submitted, this the 9* day of August, 2008.

His Attorney
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CERTIFICATE OF SERVICE

1, the undersigned attorney for Edward Shelnut, do certify that I have this day mailed a
true and correct copy of the foregoing Appellant’s Reply Brief to Jason Bayles, attorney for the
Department of Human Services at P..O. Box 11677, Jackson, MS 39283, Honorable DeWayne
Thomas, P.O. Box 686, Jackson, Mississippi 39205, and Ms. Toni C. Matlock, P.O. Box 686, -
Jackson, Mississippi 39205.
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U.F.C. NO./©33 OF A.D. 1989

PETITION

CANADA
PROVINCE OF SASKATCHEWAN

IN THE QUEEN'S BENCH
JUDICIAL CENTRE OF SASKATOON

GAYE-LYNN KERN

PETITIONER

- angd -

EDWARD SHELNUT
' RESPONDENT

NOTICE TO RESPONDENT

A LEGAL PROCEEDING HAS BEEN COMMENCED by £iling this

Petition. The claim made against you appears in the following
pages. :

IF. ¥YOoU ViISH TO DISPUTE ANY OF THE CLAIMS, OR IF YOU WISHi
TO MAKE ANY CLAIM YOURSELF, either you or a lawyer acting on your’

Pehalf must prupare an Answer in Form 64 or an Answer and
Counter-Petition in Form 65, serve it on the petitioner or the
' petitioner's lawyer, and file it, with proof of service, in this

court office WITHIN 20 DAYS after this Petition is served on you
where you are served in Saskatchewan.

- If you are served elsewhere in Canada or in the United
States, the period for serving and filihg your answer is 30 days.
If you are served outside Canada and the United States, the
period is 40 days. ' .

Before serving and filing an answer, you may serve and

fiie a fNetlce uf Intent to-Znswaer. - This ~will aatitle vou to fom

more days within which to serve and file your answer.

If +this Petition -contains a c¢laim for support,
maintenance, alimony, custody of a child or division of property,
you must serve and file a Financial Statement in Form 67 within
the time set out above for sexving and filing your answer,
whether or not you wish to file an answer.

IF YOU FAIL TO SERVE AND FILE AN ANSWER, A JUDGMENT MAY
BE GRANTED IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU ON
ANY CLAIM 1IN THIS PETITION, INCLUDING DISSOLUTION OF YOUR
MARRIAGE AND DIVISION OF YOUR PROPERTY.
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If you do not oppose or dispute the Petition, but wish to
be informed of subsequent steps in the action, you may serve and
file a Demand for Notice in Form 10 and thereafter notice of all
subsequent pleadings or proceedings shall be served on you.

IF THE PETITION SEEKS A DIVORCE, NEITHER SPOUSE IS FREE
TO REMARRY until a Judgment of divorce takes effect. :

This Petition is to be served within 6 months from the
date on which it is issued, unless ordered otherwise.

This Petition is issued at ‘Saskatoon, Saskatchewan, the
__QZ__ day of October, A.D. 1989.

DRIGINAL SIGNED 8Y

ﬂ ¢ LOCAL REGISTRAR

.
»*
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TO THIS HONOURABLE COURT:

CLAIM
1. I hereby ask this Honourable Court for the following
relief:
(a) The Infants Act:
X Maintenance for the child of the marriage in the
————————— amount of $400.00 U.S. per month. o
b Custody S Access

Guardianship

(b) The Deserted Spouses and Children's Maintehance Act:

X
--------- Alimony for myself in the amount of. $350.00
U.S. per month.
(<) X Costs

IN THE CIRCUMSTANCES set out below:

PARTICULARS OF MARRIAGE:

2. Date of marrlage. June 20, 1981 at Saskatoon,
Saskatchewan :

3. I ceased to cohabit with the Respondent on or about March
28, 1988.

4. Wife's surname at birth: XKern

5. Marital status of husband at time of marriage: Single
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6. Marital status of wife at time of marriage: Single
7. Wife's birthdate: December. 3rd, 1954

8. Husband's birthdate: August 23rd, 1951
JURISDICTION:

9. My address is:

Gaye~Lynn Kern

MITCHELL TAYLOR MATTISON CHING
Barristers and Solicitors

200 Scotiabank Building

111 - 2nd Avenue Socuth
Saskatoon, Saskatchewan

57K 1K6

10. The Respondent?s address is:

Edward Shelnut
262 North Sunset Terrace
Jackson, Mississippi 39212

11. I was born in Swift Current, Saskatchewan and raised in
. Swift Current and Saskatoon, Saskatchewan. I met the Respondent

while studying in England. We were married on June 20, 1981 in

Saskatoon. ~ Subsequent to our varriage we moved to Atlanta,

Georgia for 6 months and then we moved to Jackson, Mississippi
where his family lives. I resided in Jackson, Mississippi until
April 22, 1989 at which time I left and travelled to Saskatoon,
Saskatchewan. I have therefore been resident in Saskatchewan
since April 25, 1989. : -

CHILDREN:

12. The names and dates of birth of all children of the
marriage are: There is one child of the marriage, namely,

MARGARET ANNE SHELNUT, pborn July 31, 1886.

13. The particulars of the past, present and proposed
custody, care, upbringing and education of the "said child are as
follows: I have been primarily responsible for the care and
upbringing of our child since the date of her birth. When the
Respondent and I separated in March of 1989 I rerained in the
matrimonial home with our child and, thus, I have had the sole
custedy of cur chitd since our zeparation. When I was forced by
the actions of the Respondent to leave the matrimonial home on
Saturday, April 22, 1989, I drove with our <c¢hild to my parents
home in Saskatoon, Saskatchewan. I have our child with me at the
present time. It is my intention to continue with the custody of
our child and to remain in Saskatoon with her.
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14. I claim custody of the following children:-
MARGARET ANNE SHELNUT, born July 31, 1986

15. The facts on which such claim for custody is founded
are: I believe I am the °Pperson best able to meet all of her
emotional and physical needs. I have been primarily responsible
for her care and upbringlng since her birth and believe it would
be in her best interests if I was granted custody of her.:

i6. I propose to permit access to the said children as
follows: In light of the Respondent's past conduct and behavior
towards our child, I believe that any visitation of the child
with the Respondent should be supervised by myself or an
acceptable third party. ' :

17. I claim access to the following children: -N/A

18. The facts on which such claiﬁ for access is .founded
aret N/A

19. I claim support or maintenance for the <following
children: _

MARGARET ANNE SHELNUT

20. Other than the partles hereto, the following persons may;.

have an interest in the custody of or access to the said
child: No other persons have an interest in the custody or
access to the said child. '

21. The nature of my relatlonshiprto and interest in the said
child is as follows: I am the natural mother of -the said Chlld.r

OTHER PROCEEDINGS:

22. The particulars and status of all other legal proceedlngs
instituted with reference to the marriage, custody, support,
maintenance or division of property are: On - May ~ 15th,
1989 I received a registered letter containing a Complaint for
Custody and Support of a Minor Child which the Respondent had
filed in the Hinds County Court in Mississippi. In response I
filed a Special Motion to Dismiss. on June 13th, 1989.
Thereafter, no further proceedings have been taken by elther the .
Respondent or nyself in Mississippi. .

SEPARATION AGREEMENTS AND FINANCIAIL ARRANGEMENTS: -
23. The dates of any written or oral separation or financial

or custody agreements between the parties are: There have been.
no agreements entered 1nto by the parties." - . ‘
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24, The Financial Statement of the Petltloner in Form 67 is
attached hereto. _ a

25. To the best of my knowledge the financial position, both
income and assets, of the Respondent is: The Respondent is
currently employed full-time at Systems Energy Resource
Incorporated and earns approx1mate1y $25,000.00 U.S. per year...
The Respondent remains in possession of the matrimonial home in
Jackson, Mississippi, a vehicle, and has, to the best of my
information and belief, a savings plan of the value of
approximately $12,500.00. ‘ '

DATED at tgp City of Saskatoon, in the Province of
Saskatchewan, this ./: day of October, A.D. 1989.

éﬁééd )//h e ?Xézvp

——Siﬁﬂﬁ?ﬁRE"OF%PEI' *TONER

This document was delivered by:

MITCHELL TAYLOR MATTISON CHING
Barristers and Solicitors

200 Scotiabank Building

111 - 2nd Avenue South
Saskatoon, Saskatchewan

S7K 1Ké6

and the address for service is same as above.

LAWYER IN CHARGE OF FILE: DONNA WILSON
TELEPHONE: . . (306) 244-2242
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CANADA
PROVINCE OF SASKATCHEWAN

IN THE COURT OF QUEEN'S BENCH
JUDICIAL CENTRE OF SASKATOON

GAYE-LYNN KERN

- PETITIONER

- and -

EDWARD SHELNUT

RESPONDENT

=y ===

NOTICE OF MOTION

e e e s . s s ey ey bt

MITCHELL TAYLOR MATTISON CHING
Barristers and Solicitors
200 Scotiabank Building
111 = 2nd Avenue South -
Saskatoon, Saskatchewan
87K 1Ké6

| a3
WITNESS
SEP 27 207

Toni C. Mmocx_’, REPORTER
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U.F.C. NO. OF A.D. 1989
CANADA _
PROVINCE OF SASKATCHEWAN

IN THE COURT OF QUEEN'S BENCH
JUDICIAL CENTRE OF SASKATOON

GAYE-LYNN KERN
_PETITIONER

- and -

EDWARD SHELNUT
' RESPONDENT

NOTICE OF MOTION -

TAKE NOTICE that aga application wilil be'made to the
presiding Judge in Chémbers in ﬁhe-Unified Family Courﬁ, 9th
%1oor, Can#erbury Towers, 224 - 4th Avenue South, Saskatdon,
- Saskatchewan _bn"Friday,?the 10th day of_November,‘A.DQ'igsg, at
9:30 a.m. in fhé forenobn or so soon thereafter as counsel may be
heard on behalf of the Petitioner,l Gaye-Lynn Kern, 'for the

following interim relief:

1. - Pursuant to Section 3[1] of the Infant's Act:

a. An Order that the Petitioner have interim custody of the
infant child of the marriage, namely, Margaret Anne

Shelnut, born July 31st, 1986;

b. An Order that the Respondent pay to the Petitioner
interim child maintenance in the amount of $400.00 U.S.

per month;
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2. Pursuant to the Deserted Spouses and Children's

Maintenance Act :

a. . An Order that the Respondent pay to the Petitioner
interim spousal support in the amount of $350.00 U.S,

per morith. |

AND FURTHER TAKE NOTICE that in support of this
.'=application ‘'will be read the Affidavit of the Petitioner,

Gaye-LYnn kern, the Financial Statement of the Petitioner, and
such further and other material as counsel may -advise and this

Honourable Court may allow.

DATED at the City of Saskatoon, in the Province of

Saskatchewan,-this‘mo day of Octocber, A.D. 1989.

MITCHELL TAYLOR MATTISON CHING

N

PER: = 0k iadia o oo™ .

DONNA WILSON,
Solicitor for the Petltloner,
Gaye—Lynn Kern
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CANADA
PROVINCE OF SASKATCHEWAN

IN THE COURT OF QUEEN'S BENCH
JUDICIAL CENTRE OF SASKATOON

GAYE-LYNN KERN
PETITIONER

- and -

o 'EDWARD SHELNUT =~ B

RESPONDENT |

AFFIDAVIT OF GAYE-LYNN KERN

=

MITCHELL TAYLOR MATTISON CHING
Barristers and Solicitors
200 Scotiabank Building
111 - 2nd Avenue South
Saskatoon, Saskatchewan
S7K 1Ke6

I
WITNESS..
SEP 2 7 2007
Tont C. MATLOCK, REPORTER




U.F.C. NO. OF A.D. 1989
_CANADA
. PROVINCE OF SASKATCHEWAN

IN THE COURT OF QUEEN'S BENCH
JUDICIAL CENTRE OF SASKATOON

GAYE«LYNN KERN -
: PETITIONER
- and - '

EDWARD SHELNUT :
RESPONDENT

AFFIDAVIT OF GAYE-LYNN KERN

I, GAYE-LYNN KERN, of the City of Saskatoon, in the

Province of Saskatchewan, HEREBY MAKE OATH AND SAY AS FOLLOWS:

1. . I am the Petitioner in this proceeding and as such have
personal knowledge of the facts and matters hereinafter deposed
to except, where stated to be on information and belief and where

so stated I verily believe the same to be true.

2. I was born in Swift Current, Saskatchewan on December 3,
1954. I moved with my family +to Saskatoon in 1966, and éompleted
high school in Saskatoon. I attended the University oI
Saskatchewan from 1972 to 1976 and then moved to London, England
to attend the Guildhall School of Music and Drama for a period of
two years. I met the Respondent, who was also a student at the
Guildall, in November of 1376. The Respondent was born and raised

in Mississippi.
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3. The Respondent and I were married in Sagkatoon on June
20, 1981. Immediately thereafter we moved to Atlanta, Georgia
for a.period of 6 months. We then moved to Jackson, Mississippi
as we both had teaching jobs in Jackson., The Respondent and I
have one child of our marriage, namely, MARGARET ANNE SHELNUT,
born July 31, 1986, in Missiséippi. Hargaret Anne has obtained

full Canadian citizenship.

4. The Re%pondent and I had some difficulties in the early
years of our marriage, however, it was after ouxr <hild was born
that our -relationship began to deteriofate rapidly. The
Respondent was, throughout our wmarriage, very 'demanding angd
controlling. The Respondent believed that because I was his Wifé
I should agree with any decision that he made and that I should
not question or dispute what he had decided for us. I was unable
to accept the role whlch he thought I should play and, thus, the
Respondent and I began haV1ng numerous arguments. on a few
occasions prior to our <child being born, the arguments ied to
physical violence. The Respondent, usually when drinking, would
lose control and push me down. He would -hold ‘me down and
threaten that he would hurt. me unless I agreed to do whatever 1t
was he wanted. He was always sorry after the said incidents,

however, his behavior did not change.

5. After I found out I was pregnant with our chiid, the
Respondent advised me that he only wanted a male child. He told

me that I had tﬁo choices - either I should abort any female

¢ o ————————— i P bas LS
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child or continue having children until I had a male child. Our
daughter was born in July of 1986 and the Respondent was very
angry that she was'not;afboy. A week aftéf she came home froﬁ
the hospital the Respondent picked her up and shook her and
yelled about her not being male. He became more verbally abusive
towards mé, constantly-putting me down and telling me I could not
do anything riéht. " The Respondent started drinking more and I
realized he had a serious problem with alcohol. To the best of my
knowledge he drank approximately 10 ouncés of Scotch each evening
after work., I also believe that he was using marijuana but I dc

not know to what extent he was using the same.

6. There were many occasions from the time our child was
born to the time we finally separated in March of 1989 when the

Respondent became physically abusive. Oon  July 30, 1§88'we had ”

a birthday party for VMargaret Anne's secoﬁd :birthday. I ﬁas
getting ready to -téke a picture of' her whep the Respondenﬁ
stepped in front of the camera: He had been drinking dontihually
throughout the day. I nudged him plajfully out of the way and
took the picture. After everyone had gone home I was sitting
rocking Margaret Anne giving her a bottle when the Respondent
came storming into the room and punched me very hard on my left
arm. He told me he was angry that I had "humiliated him in front
of his family" and that he was not going to allow me to treat
him that way, especiaily in front of other people. Twc days
later I went to my doctor to have my arm examined. I discussed

with my doctor the'physical abuse and he recommended counselling.
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I calléd mf“ ;Qi;;t. aﬁd went in to see him.. The Respondent
refused to see a counsellor but we did discuss what had happened.
He told me that he would not hit me again and that things would
be different from then on in. Unfortunately, our "truce" 'only

lasted a few months.

7. On October 16, 1988 the Respondent came home from work
and started drinking as usual. I was reading to Margaret Anne in
our bedroom and fell asleep. Margaret Anne 1left our room anq
went into +the den where the Respondent was watching television;
The next thing_ I remember was being grabbed by my feet by the
RespondehtIaﬁaaggﬁ-éﬁilihg me out of ‘bea. He ﬁﬁs yelling ét,me
saying "what kind of a mother are you, not capable of puttiné a

child'.to' sleep”. He - then locked Margaret Anne and I out of

‘the 5éQroom. Margare: Anne witnessed this entire incident and’

waS'extremely upset.

é. The Respondent was verbally abusive with Margaret Anne on
numerous occasions. He would tell her that she was bad, instead
of the incident being bad. The Respondent and I totally disagreed
on ﬁhe proper methods of disciplining our ¢hild. I woulé opanv
Margaret Anne on her bottom if I felt the circumstances warranﬁed
the same, however, the Resondent would rot stop there. Onthe
occasion in early December of 1988 he was trying to make her go
to sleep when she got sick and vomited. He carried her into the
bathroom where I was taking a bath and pushed her head down into

the toilet.  She was ~crying hard and he started hitting her on
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the back, bottom and legs while holding her head down. I grabbed
her away from him by stepping in front of the blows. I was able
to calm hef down but it took some time. Thé.ﬁext day my parents,
who wére. visiting, noticed bruises on her back, buttocks and
legs. I realized then that ﬁhe Respondent's behavior was totally
out of control and that he needed professional help. He agreed
to go to see our priest, however he only went three times. After

Christmas he would not go back,

9..' | I could Sée that the Respoﬁdeﬁt’s'behﬁvior was harming'
our child and I sough£ help for her and myéelf. I took Margaret
Anne to a child counsellor, by the'ﬁame of ‘Brenda Chance. The
counsellor had a humber of sessions with'Hargéret Anne alone and
advised me that Margaret Anne was both confused and upset about

the Respondent's behavior towards her.

10. The Respondent and I finally separated on March 28, 1989.
I had asked .the Respondent to leave the home on a number of

occasions previously, however, he refused saying "if I didn't
like it I could lea&eﬁ. On March 28, 1989 I packed up his
ciothing into éﬁitcases and chests and put them inside his car. I
told him I was not 1letting him back into the house. The

Respondent took his clothing and moved in with his grandparents.

11. The Respondent started making the wmortgage payments on
the matrimonial home after we separated. I paid for the phone

bill, the credit card payments, and all other household expenses.
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12, I ﬁas in contact with a family law solicitor on February
1ith, 1989. My solicitor in Mississippi is Mr. Stanley F. Stater,
IIT¥ of the Stater Law Offices situate in Canton, Mississippi. -
The Respondent also went to see a.solicitor, Mr. Tim Gowan, who
then dealt directly with my ‘solicitor, To the best of my
informatioh and belief the Respondent advised hié solicitor that
he wanted to reconcile and, thus, Mr. Gowan contacted my

solicitor to discuss the same. I advised my leawyer that I would

consider reconciliation if the Respondent would agree to

in-patient treatment for alcohol and drug abuse as well as abuse
counselling and therapy. The Respondent w;s not willing to agree
to the same stating it was "ridiculous". I then started working
with my lawyer towards a negotiated settlement of the issues of
custody, access, maihtenance, and division of property. .Althoﬁgh'
ny solicitor forwarded a proposal for settlement of these issues
to the Respondent's solicitor, I was told by the Respondent that
my position. . was  "laughablem". As part of my proposal i'

suggested that his visitation with our child should be superviSed'l

in light of the physical and pyschological trauma which she had

‘already suffered. I am still of the view that any visitation

should be supervised, at least for the present time, in light of

Margaret Anne's age and. past history.

13, I aid not

z2 the Respondent on very imany accasions after

(1]

our separation on March 28, 1989, however, when we did see each

other (usually when I was dropping off Margaret Anne at the home
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of his mother_and step-father or his grandparent's for a visit),
he was condescending and disagreeable. I know that he did not
like the fact that I was living in "his" home while he had to
stay at his grandparents. He Xkept telling me that he had every
%ighﬁ‘ to be in the home and I was constantly worried that he —
might decide to move back in. In fact he broke into the house
on April 16, 1989 while I was at Church. He took loéks off the
doors, locking us out of the house, and then he left through the
garage. I was able to get into the hoﬁse and realized he took
all the liquor, some hpusehbld items and personal items of mine
as well as the‘five déad—bolt_locks,' After this I never left the
matrimonial home unattended. ©On April 20th, 1989 he came over
and told me that he would cut off all the utilities if I did not
let him mo%e back in. I refused. '
o -

14.  On Ffidéyt ‘April 21, 1989, I received phone calls from
the ﬁti;ity companies advising me that the Respondent had.called
and requested.that all the utilities be shut off. The ﬁtility
companies were kind enough to advise me that they would not cut
the utilities off.for a period of 24 hours (except for the phone
which was cut off at noon that day) and, thus, I had éncugh time
"to pack up a few of my things and Margaret Anne's pri;r to
leaving. I had no relatives in Mississippi to turn to nor any
close friends that I wanted ¢to put'in a position of possible
dangar. I decided that I had no eption bdut to raturn tec ny

parents home in Saskatoon.
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15. I had decidedlafter our separation that I would réturn to
Canada as quickly as possible, however, I felt I could stay in
Mississippi long enocugh to resolve all matters between myself and
the Respondent before leaving. I also wanted to finish up ny
term at University where I taught, the term ending on May 15,
1989. The Respondent's actions made it impossible for me to

remain in Mississippi any longer. I had told the Respondent on a

nunber of occasions after we separated that I was thinking of

returning to Canada with Margaret Anne. The Respondent kept
telling me that I would end up going back to him, as he never

believed our separation was final.

16. 'I arrived in Saskatoon on April 25, 1989 after driving

for four days. I immediately contacted a solicitor, nameiy;'

Donna Wilson of the law firm of Mitchell Taylor Mattison Ching,
and instructed her to commence custody proceedings as quickly as
possible., "I am advised by my soliéitor and do verily belieﬁe
that she was in.contact with Mr. Stater in Mississippi to discuss

this matter. She advised me that Mr. Stater told her that no

Court proceedinygs had been comaenced by eithze wyzelf cr  tha

Rgspondené in Mississippi and that the parties had been
attempting to work matters out by agreement as opposed to Court
proceedings.. In light of the same I instructed Ms. Wilson to
draft all the neceésary documznts to commence an application in

Saskatoon for interim custody and maintenance.
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17. On Monday May 15, 1989 I attended at Ms. Wiiéon's office
and executed all documents required to make. my application for
interim custody and maihtenance. When I arrived home I received
a registered package from Mississippi. The said package
contained a Compiaint for Custody and Support of a Minor child
which had been filed by the Respondent's solicitor in the Hinds
County Court in Mississippi. The Complaint, a copy of which |is
attached hereto as Exhibit "A" to this my Affidavit, contains‘a.
claim by the Respondent for custody of Margaret Anne and child
maintenance. _Attached ‘to the said complaint is a Summons.
advising  that I had .30 days to deliver a re8§onse. Afte? o
- discussing the same'with ny attorney . in Mississippi, Mr. étater,

he advised that I should file a Special Motion to dismiss the
Complaint of the Respondent on the basis that the Mississippi
Court lacks thé jurisdiction over myself in order to proéegﬁ an§ 
further with the action. A copy of the said Special Motion to

Dismiss was, I am advised by my solicitor, filed on June 13,

1989. Attached hereto as Exhibit "B" to this my Affidavit isra
true copy of the Special Motion to Dismiss. My solicitor, Mr.

Stater, advised that as soon as he' heard anything further from
the Respondeht, or his soiicitor, he would be in contact wita me.

I am advised by my solicitor, Ms. Wilson, that she spoke with Mr.

Stater's office on October 13, 1989, and was advised that no

further steps had been taken by +the Respondent to pursue the

claims set . out in the Coaplaint. It 1is my belief that the

Respondent.waé not seriously pursuing custody of our child but

simply wanted to make attempts to have Mississippi found to be

the proper jurisdiction for hearing the custody matter.

hald



Page 10

18. As stated in the preceding paragraph I do¢ not believe
that the Respondent seriously desires custody of Margaret Anne.
Since my arrival in Saskatoon. in April of 1989, the Respondent
hés only called twice, even though he has known my telephone
number and my address éince I arrived. During neither of the
aforesaid telephone éonversations did he request a visip with
Margaret Anne. I realize-it would be costly for him to come to
‘canada for & ‘Visit, however, it is ny belief that if he .isr
serious about pursuing her custody he would wmake the necessa:?_-'

arrangements to have a visit with her.

19. I believe that it Wwould be in the best ihterests'pf
Margaret Anne if I were granted custody of heri I hgve been the
primary care-giver since her birth and ' in -light of the
Respondent‘srconduct and actions toﬁérds both hér and myself I
feel her safety would be in jeopardy if the Réqundent had her in
his care. I plan to stay lin Saskétoon where I have a good
support system, including my parents and two of my siblings. I
also have Sﬁépéft”from my minister and friends that I remained in
contact with over the years. I npave, “since arsiving, made
arrangements with Ethel Quiring for counselling for both Margaret
Anne and myself. I Dbelieve our counselling has been very

beneficial. I am noticing many improvements in Margaret Anne

Fie

and B2lieve she has adjusted very well to our move and our new

life.

;an ——————— AL bih
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20. I am requesting that‘the Respondent be ordered to pay
maintenance for our child and for myself. The Respondent works
full-time at Systems Energy Resources  Incorporated as a
Management Aid. He has worked there for the past two and a half
years. Previously, he taught drama at a high school called APAC.
To the best of my information and belief he earns approximately
$25,000.00 U.S..pef year. Attached hereto as Exhibit wcw td thié'
my Affidavit is a copy of our 1988 joint IRS Return. l On page
three of the said return it lists the Respondent's 1988 income as

being $24,941.00 and my income as $8,633.00.

21. 'During ny marriage to the Respondent I held a variety of
jobs. I received my green card in August of 1981 and was,
thevefore, able to work in the United States. After moving to
Jackson, Mississippi in early 1982'Igtaught-voiCe and-piayéd fof
dance classes at APAC (Academic and Pefforming Arts COmpiex). I?
also played the piano at private parties and as well at’thé
Sheraton Hotéidéﬁd the Patio Club, TIn 1983 I taught speech aﬁd
drama at Jackson Prep High and again played for dance classes at
APAC and numerous private parties. In 1984 I was able to work
more than I had previously as I got a inh performing at the
Petroleum Club on weekends. I also taught a large number of
private students and continued with playing for dance classes.
puring 1985 I taught drama at APAC and then in September taught
pianc and veoice at Jackson State University. I continued
teaching piano and vbice at Jackson State University in 1986,

1987, 1988 and from January to April of 1989 as well as teaching
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privately and  playing at various clubs. Unfortunately, I was
unable to complete my full term at Jackson State University in
light of having to leave Mississippi at the end of April. My
work at Jackson State University was part-time only, as I had
Margaret Anne “to look after as well. The Respondent and I had
discussed the issue of my working prior to Maragret Anne's birth

and we agreed I should not work full-time after she was born.

22. When ' I first arrived in Saskatoon I 1lived with my
parents, hoWeyer, on_&August 21, 1989 I moved with Margaret Anne
into a house in Saskatoon. I felt it was important that Margaret
Anne and I have our own place and try to become-mo:é independant
from my pafents. The house that we <are renting is owned by a
friend and I was able to arrange a reasonable;'rent.‘ I do not
think that I could find an apartﬁéntrfor'ﬁargarét Anne and ﬁy#elﬁ

that would cost less.

23. In May.of 1989, after I had been in Saskatoon for ébout
one month, I started applying for jobs. Unfortunately, I did not
find a job until September and, thus, my parents had to support
nyseli and Margaret Anne while I was unemploysd and not recelving
any funds from the Resondent. In - early July, the University of
Saskatchewan advised me that they would hire me as a part-time
sessional instructor for the 1989 ~ 1990 seesion. On September
7, 1989 I was édvised that I would have 11 hours of wexk per week
and would earn $26.00 per hour. Oon my Financial Statement I show

my gross employment income as being the sum of $798.90 per month,
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however, this is payable from September to April only. I will
have to find summer employment in order to manage throughout the.
summer. It is my intention to apply for the After Degree Program
in Education and hopefully commence the said program in September
of 1990. The After Degree Program is a one year program. After
completing the same I would have the necessary qualifications to
teach in Saskatchewan and thereafter would be able to work

full-time and earn é fairly adequate incone.

24, I am requesting that +the Respondent make maintenance
payments fqr Margaret Anne in the amount of $400.00 U.S..per‘
montﬁ and make interim spousal payments for myself in fhe amount
of‘ $§30.00 'U;S;‘ If  1 ﬁas receiving maintenance -fiom _the
Respondent I would no longer,have'to rely on mny pafeﬁts_ for
"gupporte | o ?
25, That I make this Affidavit in support of my application

for custody and interim child and spousal maintenance.

SWORN BEFORE ME at the City of )
faskatocon, in the Province of )
' Saskatchewan, this day of ) o L . o -
October, A.D. 1989. ) AR AR Ry
) GAYE-LYNN KERN -
) /¢
)

2 Commissioner for Oaths in and
for the Province of Saskatchewan.
Being a Solicitor.



U.F.€ NO. to33 OF A.D. 1989
CARNADA
PROVINCE OF SASKATCHEWAN

IN THE COURT OF QUEEN'S BENCH
JUDICIAL CENTRE OF SASRATOON
GAYE-LYNN KERN
- PETITIQONER

- and -

EDWARD SHELNUT
RESPONDENT

AFFIDAVIT OF EDWARD SHELNUT
I, Edwargd Shslnué, of Jackson,.?irst Judicial District pf"'
Hinds Ceunty, M1551581ppi HEREBY MAKE oama AS FOLLOWS: '

1. I am the Respondnnt in this proceedinq and as such
have perscnal knowledge' of the facts nnd matiers hereinarter:
deposed to except, where stated to.be'oh information and belief
and where so 5tﬁted I VEI#ly believe same to be true. |

2, It is admitted that Gayé-bynn Kern is the Petitioner
~in _ this procesding.  Respondent has no knowledge of ‘;pe'
remaining averments of paragraph 1. and if to be bound thereby
denieg same and demands strict preoof ﬁhe:eaﬁ. Respondent would
affirmativelf show that this'court has no personal jurisdiction
of him in this matter.

3., The averments of paragraph 2. of the affidavit of

Petitioner are admitted.



4; . The avermsnts of ﬁaragraph 3. of the affidavit are
admitted except that Respondent has ne knowledge of the
averment that his daughter is now a Canadian e¢itizen and if to
be bound thereby, denies same and demands strict proeof therépf.‘

Respondent holds that Margaret Anne shelnut, having
been born iﬁ the United States on July 31, 1986, as stated on
her birth certificate, having a U.5., Social Security number and
having aarher permanent tresidence in Jackson, Mississippi, iz a
" United States citigzen. | |
- The averments of ;ﬁragréph 4. of the affidavit are .

-

denied,

6. The averments of paragraph §. of the affidivitfa:e
denjed, | | J

7. | The avermente of paragraph 6. ofrthE'affidavit.afé'?
denied. Respondent recalls the altercation on ﬁarqéretgnnna'g-
second birthdiy. Petitioner viciously jabbed Respondent with
her elbow on hies - chest agd arm as hard as she could three or
more times in front of family and friends to get him out of.ther
frame of a picture she was taking of Margaret Anne. After
‘everyone eisde had lefc, 1 ieid her wnat that ilype of
desiructive | behavior was intolerable =&nd - humilisting.
Petitioner laughed at Respondent and said she did not think
that she had elbowed Respondant very hard. Respondent then
elbowed Petitioner on <the arm sxactly as hard as one.of her
many blows to Respondent. Respondent has no knowledge of the.

rest of paragraph 6.



8.. The averments of paragraph 7. of the affidavit axe
denied.

9, The averments of paragraph 8. ¢f the affidavit are
denied.r Respondent recalls taking a c¢hild paychology cbu:se
and requesting tﬁét Petitioner stop calling their daughter
Ybad" and "brat™ and other names, and Respondent maintsins that
he never physically or verbally abused Margaret Anmne. Never
was Margaret Anne bruiged by her father. |

10. The Respondent denies harmful behayior £owgra his

child and has no knowlédgs'asrta whnm'Petitibnér_has allowed ié o

see or counsel his child and if to be bound by the hearsay of
paragraph 3. of the affidavit denies same and demandé striet
proof thereof. _ | . o |

11. The averments of paragraph Id. are admitted with the
exception of  the statement attributed t¢ Respondent which ié
gpecifically danied. | -

12, Respondent admits making mertgage payments and
supporting his child but denies the remaining allegations of
paragraph 1l. of Petitioner's affidavit.

13. The averments of ﬁaragrapﬂ'lz. of the affidavit of
Petitioner are specifically denjed and .Respondent attaches
hereto and incorporates herein by reference the cover letter
and ‘“reconecilistion pfoposal" propounded to him by Petitioner
which dincludes - among other demands tXat he gquit claim his home

to Petiticner. -

G



14. The =averments of paragraph 13. of the affidavit of
Respondent are denied. Respondent did not "break in" his own
home. Respondent did not wish to be confrontational with his
wife or her family and when he discovered them away from his
house, he entered his house by a back door with his house key
by-passing fhe illegal front doaer lock Petitioner's family
installed to deny Respondent access tb his own home.
Respondent discovered almost =11 <community property already
packed far"the' plpnned move to Cénada avenjihéugh Respondent
had fglfilleﬂ all .of the reoaﬁciiiation requiremenﬁs made hy
Petitioner 4in front of & witness on the day Petitioner
surprised Respondent with dJdemand that he vacate his swn home.
Respondent took on}y some personal items #f his and removed the
illegal lock. Respondent did teli Petiiione:'that he cduld
only convinee Petitioner and her.family of his loving behavier
if she would willingly let him move back into his home with all
of them, Petitioner vrefused. .Re5pondent said he would
continue to pag_the’mortgage, but she and her family could pay

- the wutilities, Respondent deniez all other allegations in

L ]
pboll SN

(] -

paracya

15. 'Respondent is without knowledge of the averments of
piraqraph 14. but if to be 'bound thereby, denies same and
Hemand& strict proef thereof. Petitioner and Respondent hagd
gpoken on the telephong and Respondzsat sald that they both

should be reasonable and adult and deéide togather what was




best for Margarel Anns, Petitioner agreed. The next day

Petitioner had their telephone changed to an unlisted ntumber
while it was still in Respondent’s name. Petitioner continued
making long distance phone c¢alls but prevented Respondent's

being able to -communicate with her or their daughter or her

family by telephone. Respondent verified that the telephone

was still din his name and had the phone service discontinued,
True to his word, the Respondent had the electricity and'the
gas services which Petitioner had listed in.Resbondent's-nama
only discontinued. BRs this was in the warm Spfing, there was
nothing unsafe vor life threateniﬁg about fthese actions.
Respondent denies All other allegations in paragrapﬁ 14¢. |

16. Respondent has no  knowledge of what Petitioner
i"deci&ed" but if to be bound by these averments and the othér
-'ayerments of paragraph 15. of Petitioner's affidavit denies

" same and demands strict proof thereotf. Respondent £irmly

believes that Petitionsr has no just cause for #ny separation

othef than‘ a recurring obsession to return to Canada and live
with her family.

17, 'Responden; has no knewledce of tﬁe‘ averménts of
ﬁafaéraph 16. of the uffidavit of Petifioner but if to be bound
thereby denies samé and‘damaﬁﬁs striet p}oof,thereof and would
affirmatively show that jurisdieticn properly lies in the Pirst

Judicial Distriet of Hinde County, Mississippi.



i, ﬁéspoﬂdent has no knogledge of the averments of
paragraph 1?.. of the affidavit but if to be bnund Lhereby
denies same and demands strict proof thereof.

| 19. Respondent‘-denies‘ the allegations of paragraph 13,‘
‘which" déal. with matters he says, did not say, or thought, but
has no knowledge of the remasining allegations of paragraph 18.
iand if ?0  be bound thgrébx, denies same and demands strict
- proof thereof. I‘ | | |
' 20.. .ReSponéent denies that it would Ye in the best
_ in#efest of his dgughtef to be in the custﬁdy of her'mothet and
: Aeniés ‘that he has instructed his child or Petitioner and would
show that i@ ubul& be in the best intereét of his ¢hild to be
in his custqﬁy:'an&' further that this court is not the proper
jurisdicti;n to &étﬁrmine custody ot this ¢hild.

21, The  Respondent dénies that lthis court ha§ 
:jﬁrisdiction to ofdgr him to pay child support in this matter
or that he should be ordéred to pay child support. Respondeﬁt
| géuld affirmativalg show that' Petitioner is an educated and
ablé-budied person . wﬁq ig well able to provide for herself and
denies that he should be required to support the Respendent. =

. 22. Respondent denies that Petiéionef. was unable to
'pompiete her term at Jackson State and denies that he agreed to |
Petitioner wo:king part-time, The remaining allegztions of

' paragraph 2l. are admitted,
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23. Respondent has no knowledgs of. the avermeﬁts of
paragraph 22, and if to be bound thereby denies same and
demands strict proof thereof, Respondent has spoken to
Petitioner by tgléphone and Petitioner told Respondent that shé
and Margaret Anmne have moved back into house of Petitioner’'s
parents becaﬁse the house they had been loaned had been rented
out.

24. Responéent has no knowledge of the averments of
paragraph 23. of the la{fidavit it if to be bgund'thareby
denies same and_demﬁﬁds-strict proof thereof, Respnndent wouiﬁ
like somecne to suppoft him wﬁile hé went back to coliege.full_
time, too.. ' |

25, Respondent 'denfes that'Petitione: is entitled to the

relief or suﬁport requested or ta any relief from this

' Respondent whatsoever,

FURTHER, ﬁffiaﬁt sayeth not.

o u,ﬁ.SZ'“ |

EOWARD SHELNGT
BWORN TO ANC SUBSCRYRED REFORE ME, this the g2 day of

-

November, 1989. i

-

NOTARY FUBLIC

My Commission Expires:

3204/
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U.F.C. NO., 1033 OF A.D. 1989

CANADA ;
PROVINCE OF SASKATCHEWAN

IN THE COURT OF QUEEN'S BENCH
JUDICIAL CENTRE OF SASKXATOON

GAYE-LYNN KERN

PETITIONER
EDWARD BHEINUT :
S ~ RESPONDENT
BEFORE THE HONOURABLE ) FRIDAY, THE 18T DAY
MADAM JUSTICE M.Y. CARTER } OF DECEMBER, A.D. 1989,
O R 1L ER

| Upon the application of the Patitionér, Gaye~Lynn Karn, 
and upon hd?ing read <the Affidavit of the Petitioner and the
Affidavit of the Respondent, Edward Shelnut, and upon having
fieard counsel - on behalf of - buth -the' Tz

.‘_l
dEsangy . o =mnd the

Respondent,

IT IS HEREBY ORDERED AND ADJUDGED:

1. This Court may and does assume jurisdiction over the

matters of interim custody, interim child maintenance and interim

spousal maintenance.
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2. The Petitioner, Gaye-Lynn Kern, shall have interinm

custody of the child, Margaret Anne Shelnut,

3. The Respandent,'Edward Shelnut, shall pay interim child
maintenance to the Petitioner, Gaye-Lynn Kern, in the amount of .
$300,00 {U.5., funds) <for the month of December, 1989, such

payment to be made forthwith.

4. The matters of access, ongolny interim child maintenance,
and interim spdusal maintenance are adjourned to a date to be

fixed by the Registrar,

+

 ISSUED - AT the City of Saskatoon, 4in the Province of
saskatchewan, this i day of December, A.D. 1889.

DIANE 1% BARKER
‘\;w - TuCAD KEGLSTRAR - -

Y




U.F.C. o 1033 OF A.D. 1989

CANADA
PROVINCE OF SASKATCHEWAN

IN THE COURT OF QUEEN'S BENCH
JUDICIAL CENTRE OF SASKATOON -

GAYE-LYNN KERN

PETITIONER
- and =~
EDWARD SHELNUT
RESPONDENT
BEFORE THE HONOQURABLE - . ) WEDNESDAY, THE 17TH DAY
MADAM JUSTICE M.Y, CARTER ) OF JANUARY., A.D. 1990.

CRDER

Upon the application of the Petltioner, Gaye=-Lynn Kern,
and - upon having read the Financial statement of the Petitioner
and the Financial sStatement of the Respondent, Edward Shelnut,
and upon-having heard counsel on behalf of both the Petitioner

and the Respondent,
IT IS HEREBY ORDERED AND ADJUDGED:

1. The Respondent, Edward Shelnut, shall pay interim child
maintenance to the Petitioner, Gaye-Lynn Kern, in the amount of
$325.00 (U.S. funds) per month, commencing on the 1lst daf of
February, 1990, and continuing on the 1st day of each and every

month thereafter until further Order.

ISSUED AT the City of Saskatoon, in the Province of

Saskatchewan, this /?ZK' day of January, A.D. 1990.

DONNA C. SCOTT
LOCAL REGISTRAR




U.F.C. NO. 456 OF A.D. 1990

CANADA
PROVINCE OF SASKATCHEWAN

. ' IN THE COURT OF QUEEN'S BENCH
| JUDICIAL CENTRE OF SASKATOON

GAYE~LYNN' KERN

PETITIONER
- and -
: EDWARD SHELNUT
RESPONDENT
s
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U.F+. 0. 456 OF A.D. 1990
JUDGMENT

CANADA
PROVINCE OF SASKATCHEWAN

IN THE COURT OF QUEEN'S BENCH
JUDICIAL CENTRE OF SASKATOON

GAYE-LYNN KERN

PETITIONER
- and -
EDWARD SHELNUT
| RESPONDENT
THE HONOURABLE JUSTICE Z&stant ) , THE A&
A arZr ,. ) — /990 -
) DAY OF , B5é0—-

- This #roceeding coming on before the Court this day at
Saskatoon, Saskatchewan, in the absence of the parties and
counsel, and upon <considering the pleadings and the evidence

presented:

L. IT IS- HEREBY _ORD-EREVD THAT the Petitioner, GAYE-LYNN‘KERN ’
and Respondent,  EDWARD SHELNUT; who were married on the 20th day
of June; 1981, are divorced and, unless appealed, this Judgment
takes effect and the marriage is dissolved on the 31lst day after

the date of this Judgment.

2. AND THIS COURT FURTHER ORDERS the fol;owing corollary

relief under the Divorce Act:

{a) The Petitioner, GAYE-LYNN KERN, shall have custody of the
infant child of the marriage, namely, MARGARET ANNE
SHELNUT, born July 31st, 1986;

000006
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(b) The Respondent, EDWARD SHELNUT, shall pay to the
Petitioner, GAYE-LYNN KERN, the sum of $325.00 (U.S.
funds) per month as and for the maintenance of the infant
child.of the marriage, commencing on the 1st day of July,
1990 and continuing on the 1ist day of each and every

month thereafter for so long as the said child remains a

child within the meaning thereof of the Divorce Act.

3; ~ The maintenance provisionIOf this Order is to ba'enforced
by the Director of Maintenance Enforcement and all amounts owing
pursuant thereto are to be paid through the Maintenance
Enforcement Office, Box 2077, Regina, Saskatchewan, S4P 4ES8,

until further notice.

4, AND THIS COURT FURTHER ORDERS that the Petitioner,
- GAYE-LYNN KERN, shali héve costs.égainst the Respondent, EDWARD
SHELNUT, which are hereby set in the amount of $350.00. The
Petitioner shall have Judgment against the Respondent in the

amnount of the costs.

ig;ﬁggAL K aTaTRaR

NOTICE TO PARTIES

THE SPOUSES ARE NOT FREE TO REMARRY UNTIL THIS JUDGMENT TAKES
EFFECT, AT WHICH TIME ANY PERSON MAY OBTAIN A CERTIFICATE OF
DIVORCE FROM THE COURT. IF AN APPEAL IS TAKEN FROM THIS JUDGMENT
IT MAY DELAY THIS JUDGMENT TAKING EFFECT.




IN THE CHANCERY COURT OF HINDS COUNTY, MISSISSIPPI
SECOND IUDICIEDISTRICT
DEPARTMENT OF 'PLAINTIFF

Vs,  SEP 26 2005 CASE NO. U 99-1 R/1
CARR, CHANCERY CLERK

EDWARD SHELNUT EDWM. | DEFENDANT
B |

NOTICE OF REGISTRATION OF FOREIGN SUPPORT ORDER
AMENDED
Edward Shelnut
TO: P.0O.Box71
Edwards, MS 39066

Please take notice that the attached foreign child support order was

registered with the_ Court on thea._(O'_Eﬁ_ day of Sg} S , A.D,, 2005 in the above
| r-efe;enced case. This order is enforceable as of the date of registration in fhe same mannér
as an order issued by a tribunal of this state. | .

B If you contest the v_alidit_y or enforcement of the registered order, you must fequest
2 héaxing wi'tlﬁn twenty (20) days after receiving ﬂ:is notice. Failure to contest the validity
. or enforcement 6f the re‘giétered order in a timely manner will result in conﬁnﬁation of the
order and enforcement of the order and any alleged arrearages, and precludes further contest
of the order with respecf to any matter that could have been asserted and of the alleged

arrearages,

This thei%ﬁ‘day of & J;j[ , AD., 2005.

A

Jason Bayc‘ge./s énj@httorney
State of Mississippi
Department of Human Services
P. 0. Box 11677

Jackson, MS 39283

432 1200
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