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i . 
STATEMENT REGARDING ORAL ARGUMENT 

Dr. Claudia A. Limbert, Mississippi University for Women and the Mississippi Board of 

Trustees of State Institutions of Higher Learning respectfully request that this Court grant oral 

argument for this appeal. This matter raises unique and critical questions of constitutional law 

regarding separation of government powers and management and control of Mississippi's public 

universities by the IHL Board of Trustees. In particular, this action concerns the ability of the IHL 

Board of Trustees and the institutional executive officers to control and monitor the relationships 

between Mississippi's public universities and their affiliated entities. Oral argument would assist 

the Court in addressing these issues presented for the first time to this Court. 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

STATEMENT OF ISSUES 

The constitutional principle of separation of powers prohibits a Mississippi court 
from second-guessing a policy decision concerning higher education administration 
made by the IHL Board of Trustees and a public university president. 

The constitutional principle of separation of powers requires that a Mississippi court 
defer to an executive branch agency in the interpretation and implementation of that 
agency's rules and regulations. 

A Mississippi court cannot mandate that a public university president exercise her 
judgment in a particular manner concerning the goals and nature of the university's 
relationship with affiliated entities. 

A public university president cannot have acted in "bad faith" if she exercised a clear 
contractual right. 

A public university president cannot have acted in "bad faith" ifher actions were in 
the best interests of that university and consistent with the IHL Board of Trustees' 
directions. 

Specific performance of a contract is not appropriate if the contract requires an 
ongoing affiliated relationship between the parties as opposed to the occurrence of 
a particular act or transaction. 

A public university has a protectable property interest in its names, marks, symbols 
and logos and may prohibit their use by other persons or entities. 

STATEMENT OF CASE I 

A. Nature of Case 

This case concerns the authority of the Mississippi Board of Trustees of State Institutions of 

Higher Learning to govern Mississippi University for Women and the ability of the University to 

manage its contractual relationship with the Mississippi University for Women Alumnae Association 

and other affiliated entities and to control the Alumnae Association's use of the University's names, 

marks, symbols and logos. 

lThe following abbreviations are used in this Brief: R_ - Record; RE_ - Record Excerpts; T_ 
- Trial Transcript; PX_ - Plaintiff's Trial Exhibit; and DX_ - Defendants' Trial Exhibit. 
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B. Course of Proceedings 

On February I, 2007, Mississippi University for Women sent the Mississippi University for 

Women Alumnae Association a 60-daywritten notice of termination of their Affiliation Agreement, 

as pennitted by that contract.2 On March 29, 2007, four days before the end of the notice period, this 

litigation originated with the filing of a Complaint by the "Mississippi University for Women 

Alumnae Association National Executive Board" against Dr. Claudia Limbert, President of the 

University.3 The "National Executive Board" sought a temporary, preliminary and pennanent 

injunction and declaratory relief against Dr. Limbert to prevent tennination of the Alumnae 

Association's affiliation with the University. 

On April I, Dr. Limbert moved to dismiss for, among other reasons, lack of subject matter 

jurisdiction, lack of standing, lack of capacity to sue and mootness.4 Following a brief hearing in 

chambers on April 2, the Chancery Court required that the Alumnae Association name and notice 

all necessary and appropriate parties.s The Chancery Court did not grant any of the National 

Executive Board's requested relief. 

The Alumnae Association served its First Amended Complaint on April 5, three days after 

the end of the termination notice period, identifying itself as the plaintiff and naming as defendants, 

in addition to Dr. Limbert, Mississippi University for Women and the IHL Board.6 As in the original 

Complaint, the First Amended Complaint sought relief solely against Dr. Limbert, including a 

2Letter from Mayo to Compretta (February 1, 2007) (pX 5; RE 5 at 34-35). 

3Complaint (R 3-44). 

4Defendants' Motion to Dismiss (R 47-92). 

sOrder (R 102). 

6pirst Amended Complaint (R 115-65). 

2 



I . 
pennanent prohibition against disaffiliation from the Alumnae Association and miscellaneous 

declaratory relief. The First Amended Complaint sought no other affinnative relief against Dr. 

Limbert and no relief of any type against the University or the IHL Board of Trustees. 

On April I 0, Defendants moved to dismiss the amended claims based on lack of jurisdiction 

and mootness.7 That same day, Defendants answered the First Amended Complaint and stated their 

affinnative defenses to the claims.8 In addition, the University stated its counterclaim for injunctive 

and declaratoryreliefto prohibit the Alumnae Association from using the University's names, marks, 

symbols and logos to suggest any continued connection to the University. 

On May 8, the Chancery Court conducted a hearing on Plaintiff's Motion for Preliminary 

Injunction, Defendants' Motion to Dismiss and Defendants' Motion for Preliminary Injunction.9 At 

the conclusion of the Alumnae Association's proof, the Court denied Defendants' Motion to Dismiss 

"at this point". By agreement, the parties consolidated the remainder of the proofinto a final hearing 

on the merits, which the Chancery Court conducted on June 5.10 The parties submitted post-hearing 

briefs in late July. II 

In its Opinion and Judgment (October 1, 2007),12 the Chancery Court determined that 

Alumnae Association leaders were tryingto control the management and leadership of the University 

and to remove Dr. Limbert as President. The Chancery Court further found that these leaders' 

7Defendants' Second Motion to Dismiss (R 202-361). 

8Defendants' Answer, Affumative Defenses and Counterclaim (R 166-201). 

9T 1-216. 

lOT 216-381. 

llPlaintiff's Post-Trial Brief (R 454-494), and Defendants' Post-Hearing Brief (R 495-543). 

12Opinion and Judgment (R 544-56; RE 2 at 5-17). 

3 
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criticisms of Dr. Limbert and her administration were "unmerited" and that Dr. Limbert had "well­

grounded" fears that these Alumnae Association leaders were "interfering with the administration 

of university business". Finally, the Chancery Court determined that Dr. Limbert had the right to 

exercise her judgment in terminating the written affiliation agreement between the Alumnae 

Association and the University. 

Despite these findings, the Chancery Court concluded that Dr. Limbert acted in "bad faith" 

when she exercised the 60-day termination provision in the affiliation agreement with the Alumnae 

Association because (i) her refusal to approve by-laws submitted by the Alumnae Association 

conflicted with lliL Board policy that affiliated entities be "independent" and (ii) her termination 

of the affiliation agreement in the face of criticism from Alumnae Association leaders violated First 

Amendment "Free Speech" rights. Based on these conclusions, the Chancery Court mandated that 

the University re-affiliate with the Alumnae Association. The Chancery Court also mandated that 

the University and the lliL Board disaffiliate with the new Mississippi University for Women 

Alumni Association (and any other alumni group), as the Chancery Court concluded that the 

formation of the new Alumni Association and entry into an affiliation agreement with that entity 

were also done in "bad faith". Finally, the Chancery Court refused to prohibit the Alumnae 

Association from using the University's name, marks, symbols and logos. 

Defendants filed their Notice of Appeal on October 26, 2007.13 

C. Statement of Facts 

Mississippi's public universities, like other colleges and universities, have close relationships 

with certain types of private entities that supplement and complement the universities' operations. 

13Notice of Appeal (R 557-59). 

4 
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These affiliated entities include general foundations, athletic foundations, and alumni associations. 

These entities vary depending on the size of the institution. l4 Affiliated entities exist "to be 

supportive of the institution, to enhance its mission, [and] to enhance its success." The role of an 

alumni association, in particular, is "to help recruit students, faculty, [and] individuals to be 

supportive of the institution, [as well as] volunteer ways to publicize the institution .... "IS 

In 2005, the IHL Board adopted a policy requiring all public universities to enter written 

operating agreements with their respective foundations. Effective August 2006, the IHL Board 

expanded that policy to include relationships between Mississippi's public universities and all 

affiliated entities, including alunmi associations.16 The IHL Board recognized that it should not 

have direct control over affiliated entities and that these entities must be governed separately to 

protect their "private, independent" status. "[T]o ensure the independence of the affiliated entities", 

the IHL Board specifically prohibited its employees (including employees of the various universities) 

from holding a voting position on the board of directors of any institutionally affiliated entity!? 

In addition, to protect the integrity of the university system, to instill public confidence in the 

affiliated entities, and to ensure that the universities' transactions with their affiliates were consistent 

with the affiliates' mission "to assist and benefit" the respective universities, the IHL Board imposed 

14Meredith Testimony, T 223-24. 

ISId., T 260-61. 

16Id., T 224-25; IHL Policy § 301.0806 (pX 1; RE 3). 

17Id. (PX 1; RE 3 at 22). Mississippi law requires a nonprofit corporation to have directors that 
exercise all corporate powers and manage corporate affairs. See Miss. Code Ann. § 79-11-231 (1) 
and (2); see also City a/Picayune v. Southern Reg 'I Corp., 916 So. 2d 510,523 (Miss. 2005) ("It 
is well settled that the directors of a corporation are charged with the duty of managing its 

affairs."). 

5 



I , certain legal and financial compliance and reporting requirements on the affiliated entities. IS "To 

ensure that the relationship is clearly defined", the llfL Board required the universities enter written 

affiliation agreements with the affiliated entities and required that the agreements include certain 

specific provisions. 19 

Consistent with its decentralized management system, the llfL Board left implementation of 

the affiliated entity policy to the various institutional executive officers.20 The university presidents 

could determine if affiliated entities were needed at all and, if so, under what terms.21 Provided that 

the operating agreements satisfied the mandates of the llfL Policy, the university presidents could 

determine other provisions necessary to ensure that any affiliated entity operated in a manner that 

supported and enhanced the university's mission and purpose.22 

Mississippi University for Women has historically affiliated with two outside entities, the 

Mississippi University for Women Foundation and the Mississippi University for Women Alumnae 

Association, Inc. The University had already entered an affiliation agreement with the University 

Foundation in 2005, but, under the new llfL requirement, the University would need to do the same 

with the Alumnae Association. Completing this task would prove to be difficult. 

Dr. Claudia Limbert, President of the University, discovered before she ever arrived on 

campus in the summer of 2002 that some leaders of the University's Alumnae Association had 

inaccurate yet strong views about their roles in the operation of the University. On her flight to 

ISIHL Policy § 301.0806 (PX 1; RE 3 at 21-22). 

19Id. (PX 1; RE 3 at 22-23). 

2<Meredith Testimony, T 222-23 and 226. 

2IId., T 226 and 260. 

22Id., T 226. 
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Mississippi following her selection as President, some of these Association leaders began 

aggressively lobbying her about personnel decisions that should be made on campus.23 Later, one 

of the leaders sought to have Dr. Limbert create a new position on campus and to appoint that 

alumna to the job.24 Dr. Limbert eventually became aware that several University departments did 

not like dealing with these Alumnae Association leaders.25 

As part of her new administration, Dr. Limbert re-structured certain areas of the University 

to more closely resemble the models with which she was familiar. In particular, Dr. Limbert filled 

the long-vacant position of Vice President for University Advancement with an experienced person, 

Scott Rawles. Under this organization, the University focused fund raising responsibility with the 

University Foundation and limited the responsibility of the Alumnae Association to "friend raising". 

With the limited amount of public funds, Dr. Limbert knew that a well-organized plan for soliciting 

and obtaining private financial support was critical to the long-term viability of the University. 

Some of the Alumnae Association leaders intensely disliked Rawles, who was certainly a 

change agent. This contingent of Alumnae Association leaders began to interfere and undermine 

University and Foundation operations.26 The University first became aware of the scheme in the 

spring of2006, when it retrieved emails from the computers of two employees in the Alumni Affairs 

23Limbert Testimony, T 49-50. 

24Id., T 50. 

25Id., T 50-51. 

26ld., T 51-55; Flynt Testimony, T 271-73. In addition, the Alumnae Association did not exhibit the 
signs of health that Dr. Limbert expected and needed from the organization - - - only a small portion 
of potential members belonged to the Alwnnae Association and a smaller portion of these persons 
attended the annual meeting, leadership control remained in the same few hands, chapters closed 
came dormant, and male and minority alwnni felt omitted from involvement. ld., T 44 and 
54-55. 
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Oflice.27 As detailed in the "Report on Decision Concerning Mississippi University for Women 

Alumnae Association", dated February 14, 2007, and prepared by University Counsel Perry 

Sansing,28 this small cadre of Alumnae Association leaders, operating with the knowledge and 

assistance of two fOlIDer University employees in the Alumni Relations Office, had begun a 

campaign (i) to undennine the Foundation operations by suggesting financial improprieties that did 

not exist (public and private audits have confirmed that these charges lacked credibility), (ii) to get 

rid of Rawles by making a false accusation of sexual harassment (an internal University investigation 

found no evidence to support this allegation), and (iii) to have Dr. Limbert fired and replaced with 

one of the members of this small group. 

As part of their effort, these Alumnae Association leaders had assisted the two former 

University employees in acting in a manner insubordinate to the University administration, 

ultimately resulting in the tennination of one of the employees and the re-assignment of the other. 

Time and again, the same names surfaced as the ones involved in this conduct - - - whether at a 

meeting with Dr. Tom Meredith, the IHL Commissioner, when they sought to have Dr. Limbert fired 

and replaced with one of their own, the decision to file suit against the University and Dr. Limbert, 

contributions to the fund for purchasing a full-page advertisement attacking Dr. Limbert and the 

University or paying for legal expenses - - - and many of these persons served as officers and 

directors of the Alumnae Association.29 

27ld., T 46. 

28DX 12. 

29Jones Testimony, T 73-74, 134-35, 139-40 and 150; Meredith Testimony, T 232-34; Limbert 
Testimony, T 316-17; Report on Decision Concerning Mississippi University for Women Alumnae 
Association (February 14, 2007) (DX-12). 

8 
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Undeterred by the disclosure of these emails and their destructive activities, the Alumnae 

Association leaders continued to wage their campaign of interference. Two facilitated meetings in 

the summer of 2006 did little to placate the Alumnae Association leaders.30 By this time, Dr. 

Limbert was developing reservations about the University maintaining a relationship with the 

Alumnae Association absent a significant change in the Association's leadership and its 

corresponding appreciation of the Association's role within the broad University framework. 

Needless to say, the affiliation agreement negotiations with the Alumnae Association proved 

difficult, further adding to Dr. Limbert's concern about the University's ongoing relationship. 

Finally, after a deadline extension and last minute efforts, the University and the Alumnae 

Association signed their Affiliation Agreement in late October.31 However, the process was not 

complete, as the Affiliation Agreement required the Alumnae Association to revise its Constitution 

and Bylaws within 60 days, change its name to the "Alumni Association" and take certain other 

actions to ensure that participation in and leadership of the organization would not rest in the hands 

of the same insular group but would afford opportunities for participation by all members of the 

University's diverse alumni.32 

Rather than undertaking a serions revamping of its operative documents to achieve the goals 

outlined by the University, the Alumnae Association made a few irrelevant changes and submitted 

its Constitution and Bylaws for President Limbert's consideration. Discussions about the 

Constitution and Bylaws followed a path sirnilarto those concerning the Affiliation Agreement, with 

the primary disagreement concerning officer succession, floor nominations and criteria for awards 

3<Meredith Testimony, T 235-37. 

31Affiliation Agreement (PX 4; RE 4). 

32Id., §§ 2.17 and 2.24 (PX 4; RE 4 at 27-28). 
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given by the Alumnae Association. The University extended the 60-day deadline to allow the 

Alumnae Association leaders further time to satisfy the provisions of the Affiliation Agreement. 

Ultimately, as the negotiations were approaching the new deadline, the Alumnae Association 

accused the University of acting in "bad faith". 

The University concluded that the relationship between the Alumnae Association and the 

University had reached a point beyond repair. The University had worked tirelessly to heal the 

wounds caused by these Alumnae Association leaders since uncovering their scheme. By this point, 

however, enough was enough. On February 1, 2007, the University notified the Alumnae 

Association that the University was terminating the Affiliation Agreement. 33 

Dr. Limbert immediately began the process of redefining the University's relationship with 

its alumni, a decision that the IHL Board supported.34 She appointed Andrea Overby, a former 

President of the Alumnae Association, to chair the University's Alumni Association Advisory 

Committee.35 Ms. Overby in turn selected the remaining members of the Advisory Committee. At 

Dr. Limbert's suggestion, Ms. Overby did invite Betty Lou Jones (Alumnae Association President) 

to serve, and Ms. Jones accepted. The University's Alumni Affairs Office also created anew alumni 

entity, Mississippi University for Women Alumni Association. 

As a result of their work and deliberations, the Advisory Committee selected a set of interim 

officers and directors to lead the new Alumni Association. Though Dr. Limbert played no role in 

the selection of this leadership team, Betty Lou Jones (president of the Alumnae Association) did 

33See Letter from Mayo to Compretta (February 1, 2007) (PX 5; RE 5). 

34IHL Board Press Release (February 15, 2007) (DX 8). 

35Limbert Testimony, T 36-37 and 41-42. 

10 
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participate. On March 27, 2007, the University and the new Alumni Association announced the 

signing of an affiliation agreement, which the IHL Board later approved.36 

April 2, 2007, marked the end of the 60-day termination period under the Affiliation 

Agreement between the Alumnae Association and the University. As of that point, the relationship 

ceased between the University and the Alumnae Association until the Chancery Court's Order and 

Judgment mandated that the University affiliate with the Alumnae Association and terminate its 

relationship with the new Alumni Association. 

SUMMARY OF ARGUMENT 

The Chancery Court's Opinion and Judgment (i) violates constitutional limitations on the 

ability of the judicial branch to interfere with the IHL Board's policy decisions on higher education, 

(ii) disregards constitutional limitations on the ability of the judicial branch to second-guess an 

executive branch agency's interpretation of its own rules and regulations, (iii) improperly mandates 

that Dr. Limbert exercise her discretion in a particular manner concerning the University's 

association with certain outside entities, (iv) negates the University's clear contractual right to 

terminate its affiliation with the Alumnae Association, (v) fails to recognize that Dr. Limbert acted 

in the best interests of the University and consistent with IHL Board policy and directions when 

making decisions concerning the University's relationships with affiliated entities, (vi) improperly 

grants a specific performance remedy that is untenable for an affiliation contract, and (vii) fails to 

protect the University's property interest in its names, marks and symbols. 

The University's decision to terminate the affiliation with the Alumnae Association and to 

form an alliance with the new Alumni Association falls within the constitutional power exclusively 

36See Affiliation Agreement with Alumni Association (DX 9); Meredith Testimony, T 243-44. 
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I granted to the IHL Board of Trustees and delegated by the IHL Board to Dr. Limbert as President 

of the University. The separation of powers doctrine prohibits a court from looking behind the 

decision made by the University once the court recognizes that Dr. Limbert had the authority to 

exercise her judgment when making her decisions. The Chancery Court has committed reversible 

error in second-guessing Dr. Limbert's decisions. 

The IHL Board has adopted a policy concerning affiliation with outside entities and has set 

broad parameters for the university presidents to implement this regulation in the best interests of 

their respective institutions. The separation of powers principle prohibits a court from ignoring the 

IHL Board's interpretation of the term "independent" and substituting an interpretation unrelated to 

higher education administration and inconsistent with the IHL Board's policy goals. The Chancery 

Court has committed reversible error with its unilateral interpretation. 

Mississippi law allows a court to mandate that Dr. Limbert perform an official ministerial 

duty but does not permit that court to mandate the particular result of Dr. Limbert's performance. 

In fact, Dr. Limbert's discretionary decisions concerning termination of the affiliation with the 

Alumnae Association and affiliation with the new Alumni Association are protected by the doctrine 

of "non-judicial interference". The Chancery Court has erred by mandating a particular result 

concerning the relationship between the University and these outside entities. 

The Alumnae Association Affiliation Agreement provides that either party can terminate the 

relationship on 6O-days written notice. The Chancery Court has ignored the University's clear 

contractual right to terminate its affiliation with the Alumnae Association at the University's will. 

By failing to acknowledge the University's discretion right, the Chancery Court has committed 

reversible error. 

12 
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Moreover, apart from the University's right to terminate the Affiliation Agreement "at will", 

Dr. Limbert has the ability to terminate the relationship in the proper exercise of her judgment. 

Similarly, she has the right to enter an affiliation with other outside entities if she determines that 

these relationships serve the best interests of the University. The Chancery Court has erred by failing 

to recognize that Dr. Limbert acted in the best interests of the University and consistent with IHL 

Board policy and directions when she made her decisions concerning the University's relationships 

with the two alumni associations. 

The remedy of specific performance is not appropriate under the circumstances ofthis case. 

The Affiliation Agreement necessarily requires the University and the Alunmae Association to have 

a close continual relationship. The Agreement obligates the parties and their representatives to 

interact on a regular basis and to achieve common goals. The Chancery Court has erred as a matter 

oflaw in forcing this continued relationship by specific performance. 

The University has the power to protect its property rights in its names, marks, symbols and 

logos. The Alunmae Association's continued use of the University's property without the 

University's permission will cause continued confusion and infringe on the University's property 

rights. The Chancery Court has erred in failing to grant injunctive relief to prohibit the Alunmae 

Association's continued use of the University's property. 

For these reasons, this Court should reverse the Opinion and Judgment of the Chancery 

Court, render judgment in favor of Defendants on the Alunmae Association's claims and render 

judgment in favor of the University on its counterclaim for infringement. 

, 

, 
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ARGUMENT 

A. Standard 0/ Review 

While established law recognizes the weight of a chancery court' s factual findings, this Court 

is bound to intercede and reject those findings which are manifestly wrong or clearly erroneous. 

However, this Court reviews de novo all questions oflaw.37 

B. IHL Board o/Trustees Has Broad Constitutional Powers Concerning Higher Education. 

The Mississippi Constitution vests the IHL Board with exclusive power and sole authority 

to manage and control Mississippi's universities.38 The Mississippi Legislature has supplemented 

this constitutional grant with its own delegation of power and responsibility.39 While the IHL Board 

is, strictly speaking, a part of the executive branch of government, its status as a "constitutionally-

created state agency" entitles it to "operate with a considerable amount of independence and security 

ofposition.'>40 Thus, the IHL Board's constitutional charter ensures that, while it is "not an island, 

... it is a pretty good sized peninsula.'>'!! 

Pursuant to its constitutional and statutory authority, the IHL Board has delegated to the 

institutional executive officers the primary responsibility for ongoing management of their respective 

37Bailey v. Estate o/Kemp, 955 So. 2d 777,781 (Miss.2007). 

38See MISS. CONST. Art. VIII, § 213-A. Before adoption of this constitutional amendment, 
Mississippi's universities had been "political footballs" of the prevailing powers, resulting in loss 
of accreditation for many of the universities. State ex rei. Allain v. Bd. o/Trustees 0/ Institutions 

o/Higher Learning, 387 So. 2d 89,91 (Miss. 1980). 

3~iss. Code Ann. § 37-101-15 (Supp. 2007). 

40 Van Slyke v. Bd. o/Trustees o/Institutions o/Higher Learning, 613 So. 2d 872, 877 (Miss. 1993). 

4!Id. 
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i universities.42 The IHL Board has also specifically delegated to the institutional executive officers 

the responsibility to consider affiliation with private support groups and the obligation to fonnalize 

any such relationship in written agreements with those groupS.43 

C. Separation of Powers Principle Prohibits Court from Reviewing Policy Decisions 
Concerning Higher Education. 

Mississippi government is divided into three distinct branches with different responsibilities: 

legislative, judicial and executive.44 One of the most fundamental principles of government in this 

State is that no branch of government "shall exercise any power properly belonging to either of the 

others."45 As relates to this case, the judicial branch should not engage in policy decisions, 

particularly in those areas delegated by constitution and by statute to a specific executive body. The 

basis for this principle is clear. Judges, unlike executive branch agencies, "are not experts in the 

field, and are not part of either political branch of the Government.,,46 Judges do not answer to 

constituents but "have a duty to respect legitimate policy choices made by those who do.'>47 The 

responsibility for making policy choices and resolving competing views of the public interest is not 

an appropriate task for a court to undertake.48 

To be clear, the separation of powers doctrine does not prohibit judicial review of a public 

official's "attempt to exercise an authority not legally vested in him" or an attempt "to do so upon 

42See IHL Policy § 301.0801 (R 59-61). 

43See IHL Policy § 301.0806 (PX 1; RE 3 at 18-23); Meredith Testimony, T 263. 

44MISS. CONST., Art. I, § 1. 

4sId., § 2; see Barbour v. State of Mississippi, 2008-EC-00115-SCT (~14) (Miss. 2008). 

46Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 865 (1984). 

47Id. at 866. 

48Id. 
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a state of facts which does not bring the asserted authority into existence ... ".49 When, however, 

a public official exercises authority vested in that official, this Court has recognized that a court must 

not interfere: 

[T]here are certain features of official action which are of purely 
political concern, or which deal with what are merely the managerial 
problems of the government or of its subdivisions, or which involve 
divers other matters that are non justiciable in their nature, ... and 
wherein so long as the officers or agents of the government act within 
the boundaries of the field oftheir appointed duties, their actions and 
decisions are not reviewable by the courts .... 50 

This case falls squarely into this latter category of "non justiciable" matters. The Alumnae 

Association has never contended, and the Chancery Court did not conclude, that Dr. Limbert on 

behalf of the University or the IHL Board lacked the authority to enter the Affiliation Agreement 

with the Alumnae Association, to review the bylaws submitted by the Alumnae Association, to 

tenninate the Affiliation Agreement or to enter a separate Affiliation Agreement with the new 

Alumni Association. Instead, the Alumnae Association complained th~tDr. Limbert should not have 

made the decisions that she made. 

In other words, this dispute has never been about whether Dr. Limbert had the power to act 

but rather about how Dr. Limbert acted. The separation of powers doctrine precluded the Chancery 

Court from stepping into the shoes of the executive branch and second-guessing Dr. Limbert's policy 

decisions concerning affiliation. 

49State v. McPhail, 180 So. 387, 375 (Miss. 1938). 

SOld. 
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1. Alumnae Association Affiliation 

The Alumnae Association and the University had the mutual right to unilaterally terminate 

their affiliation upon 60-days written notice. 51 The Chancery Court even specifically concluded that 

Dr. Limbert had "the right to exercise her judgment in terminating" the Affiliation Agreement. 52 

Separation of powers principles prohibited the Chancery Court from second-guessing the policy 

decision made by Dr. Limbert to end the University's relationship with the Alumnae Association. 

In other words, Dr. Limbert, as a representative of an executive branch agency with constitutional 

authority to manage Mississippi University for Women, had the power to exercise her discretion 

without fear of judicial intervention. The Chancery Court's second-guessing of her decision and the 

exercise of her discretion was error. 

The error is particularly apparent in this situation. The Chancery Court observed the history 

of disruption experienced by Dr. Limbert at the hands of the Alumnae Association leaders. Far from 

being involved in University matters, these Alumnae Association leaders interfered with University 

operations. The IHL Board empowered Dr. Limbert to make decisions in the best interest of the 

University. She, and not the Chancery Court, was the expert with the ability to make these policy 

decisions about affiliation with outside entities. 

2. Alumni Association Affiliation 

The Chancery Court mandated that Dr. Limbert and the IHL Board rescind any affiliation 

with any alumni group other than the Alumnae Association. The Chancery Court did not cite, and 

the Alumnae Association did not identify, any reason why the University cannot affiliate with more 

51See Affiliation Agreement, p. 7 §7.2 (PX 4; RE 4 at 13). 

52See Opinion and Judgment, p. 9 (R 552; RE 2 at 13). 

17 



I . 

, 

than one alumni group. To the contrary, IHL Board policy does not limit the universities to a single 

affiliated relationship, and the undisputed testimony of Dr. Thomas C. Meredith, IHL Commissioner, 

showed that Mississippi universities regularly conduct business with multiple affiliated entities. 53 

Similarly, the IHL Board had the responsibility to accept or reject the agreement between the 

University and the new Alumni Association, using the judgment derived from its constitutional and 

statutory authority to manage and control Mississippi's public universities. The Chancery Court 

improperly trespassed into an area specifically reserved for the IHL Board and forced a policy 

outcome of the Chancery Court's choosing, namely termination of the relationship with the new 

Alumni Association. In unilaterally determining that the University should only affiliate with one 

alumni group, the Chancery Court replaced Defendants' discretion with its own preference for the 

University's affiliated relationships, a violation of the separation of powers doctrine. 

D. Separation of Powers Doctrine Requires Court to Defer to Executive Agency's 
Interpretation and Implementation of Agency's Rules and Regulations. 

In furtherance of the separation of powers principle, Mississippi courts are required to "afford 

great deference to an administrative agency's construction of its own rules and regulations and 

the statutes under which it operates.,,54 An administrative decision "must be upheld unless it is so 

plainly erroneous or so inconsistent with either the underlying regulation or statute as to be arbitrary, 

capricious, an abuse of discretion or otherwise not in accordance with law. ,,55 

53Meredith Testimony, T 223. 

54Smith v. Univ. afMiss., 797 So. 2d 956,960 (Miss. 2001) (emphasis added). 

55Bd. of Trustees ofInst. of Higher Learningv. Sullivan, 763 F. Supp. 178, 184 (S.D. Miss. 1991) 
(quoted in Tower Loan of Miss., Inc. v. Miss. State Tax Comm 'n, 662 So. 2d 1077, 1081 (Miss. 
1995». 
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I . Commissioner Meredith explained the IHL Board's general standard of independence (i.e., 

prohibition against IHL employees serving as voting members of an affiliated entity's board of 

directors).56 Beyond this basic criteria, as testified by Dr. Meredith, the IHL Board delegated 

implementation of the policy to the institutional executive officers. In other words, provided the 

voting directors were not IHL employees and the affiliation agreements contained the basic 

provisions required by the Policy, the IHL Board deferred to the various institutional executive 

officers to decide the degree of independence necessary for entering relationships with the different 

affiliated entities (foundations, alumni associations, etc.). 

The Chancery Court expressly rejected the IHL Board's construction of its own policy. The 

Chancery Court, citing language in IHL Board Policy § 301.0806 for the proposition that affiliated 

entities must be "independent", rejected the IHL Board's interpretation of that term and adopted a 

definition giving the Alumnae Association "free will" even while existing as an affiliated entity of 

the University pursuant to written agreement. 

In its Opinion, the Chancery Court relied upon City a/Picayune v. Southern Reg 'I Corp. 57 

to impose a definition of the phrase "independent" that gives an affiliated entity unfettered "free 

will" so long as the entity complies with its articles of in corporation, bylaws and state statutes.58 The 

City a/Picayune decision has nothing to do with affiliated entities, IHL policies, or higher education. 

That case merely contrasts the relative independence of charitable trusts and charitable corporations: 

a charitable trust is govemed in all aspects by the intentions ofits settlor, and a charitable corporation 

carries out its charitable purpose with relative autonomy (derived from the corporation's charter, by-

56IHL Policy §301.0806 (PX 1; RE 3 at 22); Meredith Testimony, T 225-29. 

57916 So. 2d 510 (Miss. 2005). 

580pinion and Judgment, pp. 10-11 (R 553-54; RE 2 at 14-15). 
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law and state statutes).59 Nothing in the City o/Picayune decision suggests thatthe IHL Board lacks 

the authority, as part of managing Mississippi's public universities, to require a private entity to 

include in its by-laws certain limitations on its "free will" as a condition of obtaining the privilege 

of affiliation. 

To reach its conclusion, the Chancery Court ignored the IHL policy governing universities' 

relationships with affiliated entities and the Affiliation Agreement that the Alumnae Association 

signed and accepted, both of which contain many limitations on the "free will" of the Association. 

The IHL Policy requires an affiliated entity to maintain its books and records in accordance with 

generally accepted accounting principles and to submit those records to an annual audit to be 

provided to the IHL Board, prohibits an affiliated entity from compensating an institutional executive 

officer without IHL Board approval, and requires an affiliated entity to adopt a conflict of interest 

policy.60 In addition, the Alumnae Association voluntarily surrendered other aspects of its "free will" 

when it formalized its relationship with the University, as the Affiliation Agreement requires the 

Alumnae Association, among other things, to submit an annual budget to the University President, 

to enter an agreement with the MUW Foundation for receipting gifts, to provide notice to University 

of any Association meetings, and to change its name.61 

In the face of un disputed evidence of the IHL Board's intended construction and application 

of "independent" as applied to the relationship between universities and their affiliated entities, the 

59916 So. 2d at 523. 

60IHL Policy §301.0B06 (PX 1; RE 3 at 21-23). 

61Affiliation Agreement, §§ 2.2, 2.7, 2.B and 2.24 (PX 4; RE 4 at 25-2B). Of course, there was an 
ultimate freedom available at all times to the Alumnae Association - - - the choice to rej eet affiliation 
with the University if the Alumnae Association did not like the limitations placed on its freedom as 
a condition of affiliation with the University. 
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i Chancery Court improperly substituted its own interpretation of that term. By doing so, the 

Chancery Court has granted "free will" to the Alumnae Association while simultaneously requiring 

the University to maintain an "official" relationship with an organization whose leaders have actively 

undermined University operations and attempted to control the University. Under the Chancery 

Court's interpretation of "independence", the University would be forced to affiliate with the 

Alumnae Association regardless of its conduct, as any effort of the University to require specific 

conduct would violate the "free will" of the Association. 

In essence, the Chancery Court's Opinion assumed that an affiliation with Mississippi's 

public universities is a "right". Instead, it is a privilege that can be withdrawn at the discretion of 

the IHL Board and its designees, such as Dr. Limbert. The Chancery Court's unilateral alteration 

of the undisputed meaning ofIHL Board Policy violates the separation of powers doctrine and is an 

error oflaw. 

E. Court Cannot Mandate that Public University President Exercise Discretion to Achieve 
Particular Result Concerning University's Relationship with Affiliated Entities. 

The Chancery Court "mandat[ ed] that Dr. Limbert uphold" the Affiliation Agreement with 

the Alumnae Association and "operate under" the Affiliation Agreement "in good faith for the 

duration of the Agreement ... ". The Court also "mandated [Dr. Limbert and the IHL Board] to 

rescind any affiliation agreement made by Dr. Limbert with any other alumni group." Both actions 

constitute reversible error. 

Mississippi has long recognized the availability of the mandamus remedy, particularly as 

against public officials or bodies. Authority for mandamus derives from statute and common law.62 

62Miss. Code. Ann. § 11-41-1 (1972); see Anderson v. Robins, 161 Miss. 604, 612,137 So. 476,478 
(1931) (citing State Board of Education v. City of West Point, 50 Miss. 638, 642-43 (1874». 
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This Court has articulated a four-part test to detennine whether a court should issue a writ of 

mandamus to require a public official to cany out a ministerial duty: 

(1) the petition must be brought by the officers or persons authorized 
to bring the suit; (2) there must appear a clear right in petitioner to 
the relief sought; (3) there must exist a legal duty on the part of the 
defendant to do the thing which the petitioner seeks to compel; and 
(4) there must be an absence of another remedy at law.63 

As this Court has explained, Mississippi courts "have the power to hear claims that public 

officials have violated their mandatory, non-discretionary duties of office".64 However, they may 

not force executive branch officials to exercise their discretion to bring about a particular result.65 

The most important factor with respect to whether a particular duty is discretionary or ministerial 

is whether the duty is "one which has been positively imposed by law and its performance required 

at a time and in a manner or upon conditions which are specifically designated, the duty to perfonn 

under the conditions specified not being dependent upon the officer's judgment or discretion.,,66 

In considering the request for a mandate against Defendants, the Chancery Court was 

obligated to follow a doctrine of "non-judicial interference": 

[The court] "can direct an official or commission to perform its 
official duty or to perform a ministerial act, but it cannot project 
itself into the discretionary function of the official or the 
commission. Stated differently, it can direct action to be taken, but 
it cannot direct the outcome of the mandated function." Thus, a court 
could, if necessary, compel by mandamus an [official] to perform its 

63 Aldridge v. West, 929 So. 2d 298, 302 (Miss. 2006) (citing Bd. of Educ. of Forrest County v. 
Sigler, 208 So.2d 890, 892 (Miss. 1968» (emphasis added). 

64Fordice v. Thomas, 649 So.2d 835,840 (Miss. 1995) (citing Poyner v. Gilmore, 158 So. 922,923 
(Miss. 1935». 

65USPCIofMiss., Inc. v. State of Miss. ex reI McGowan, 688 So.2d 783,789 (Miss. 1997) (holding 
that no action would lie against the Governor for his exercise of "mere discretionary functions"). 

66Fordice, 649 So.2d at 840 (Miss. 1995) (citing Poyner, 158 So. at 923). 
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statutory duty upon its failure to do so, or prohibit it by way of 
injunction from exceeding its statutory authority in some respect; use 
of an extraordinary writ, however, cannot be extended to actually 
telling the [official] what action to take.67 

Nothing supports the conclusion that the Alumnae Association had a clear right to have Dr. Limbert 

approve its bylaws or to retain its status as an affiliated entity. 

In its First Amended Complaint, the Alunmae Association properly recognized the standard 

by which Dr. Limbert was to exercise her judgment in reviewing the proposed bylaws. The bylaws 

were to be "consistent with the mission and priorities of the University, this [Affiliation 1 Agreement, 

and IHL Policy."68 It is beyond any serious dispute that the responsibility of setting the mission and 

priorities of the University and the IHL Board falls squarely within the "discretionary function of the 

official or the commission" that is protected by the doctrine of non-judicial interference.69 In holding 

that Dr. Limbert acted in bad faith when she refused to approve the proposed bylaws, the Chancery 

Court improperly stepped into the shoes of the IHL Board and Dr. Limbert - - - usurping 

responsibility for setting the priorities of the University and determining that the Alunmae 

Association's bylaws were consistent with those priorities. 

Furthermore, the University had no legal duty to maintain an affiliation with the Alunmae 

Association, particularly-in the light of the disruptive activity in which its leaders had engaged. IHL 

Board policy makes clear that the Board and its designees (including Dr. Limbert) are not powerless 

to exercise their discretion to monitor the extentto which the priorities of the State's universities are 

followed by officially sanctioned support groups: 

67 In re Wilbourn, 590 So. 2d 1381, 1385 (Miss. 1991) (quoting Hinds County Democratic Committee 
v. Muirhead, 259 So. 2d 692,695 (Miss. 1972)) (emphasis added). 

68pirst Am. Compl., ~ 30 (Apri15, 2007) (quoting Affiliation Agreement, ~ 2.17) (R 122). 

69In re Wilbourn, 590 So. 2d at 1385. 
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While the Board of Trustees cannot control or direct individuals or 
private organizations, it has the full authority to control the activities 
of its agents and agencies in their relationships with such individuals 
or organizations.7o 

In fact, the Chancery Court specifically found that "Dr. Limbert has the right to exercise her 

judgment in terminating the affiliation agreement . .. .'>7l 

The Chancery Court's Opinion will have potentially far-reaching adverse effects on the 

administration of Mississippi ' s public universities by improperly empowering an affiliated entity to 

operate in a manner that undermines the missions and goals of its affiliated university while carrying 

the banner of an "official" association. This intrusion upon the discretion of Dr. Limbert (the 

University's chief administrator) and the authority of the IHL Board (the constitutionally-created 

state agency responsible for higher education) constitutes clear legal error. 

F. President Limbert Could Not Have Acted in "Bad Faith" if Clear Contractual Right 
Existed. 

The Chancery Court concluded that Dr. Limbert acted in bad faith when she terminated the 

Affiliation Agreement between the University and the Alumnae Association because she "showed 

an intent to control the Association and deprive it of its free will, thereby taking away its 

independence."12 This finding is insufficient, as a matter oflaw, to support the Chancery Court's 

decision to mandate affiliation between the University and the Alumnae Association. The University 

had a clear contractual right to terminate the Affiliation Agreement regardless of the reason. 

The Chancery Court determined that Dr. Limbert violated the duty of fair dealing which 

"emanates from the law on contracts" and provides that all contracts contain an "implied covenant 

70lliL Policy § 301.0806 (PX 1; RE 3 at 23). 

7lOpinion and Judgment, at p. 9 (R 552; RE 2 at 13). 

12ld., p.ll (R 554; RE 15). 
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of good faith and fair dealing". The Chancery Court also found support for its conclusion in the 

unifonn conunercial code. The Court then detennined that Dr. Limbert's decision to tenninate the 

Affiliation Agreement over the bylaw dispute "was inconsistent with and in violation oflHL policy" 

concerning the "independence" of the Alumnae Association. Relying on its own interpretation of 

the IHL Policy (and rejecting the IHL Board's interpretation), the Chancery Court evaluated the 

termination and detennined it occurred in "bad faith", i.e., for a bad reason. 

This Court has defined "good faith" as "the faithfulness of an agreed purpose between two 

parties, a purpose which is consistent with justified expectations of the other party. The breach of 

good faith is bad faith characterized by some conduct which violates standards of decency, fairness 

or reasonableness."7l Furthennore, "[b lad faith ... requires a showing of more than bad judgment 

or negligence; rather, 'bad faith' implies some conscious wrongdoing 'because of dishonest purpose 

or moral obliquity. ",74 Most importantly, a party has not breached the implied covenant of good faith 

and fair dealing when it "took only those actions which were duly authorized by the contract. "75 

The Alumnae Association's justified expectations with respect to the continuation of its 

affiliation with the University included Paragraph 7.2 of the Affiliation Agreement. Under this 

provision, either party could tenninate upon 6O-days written notice, without any requirement of "just 

cause" or "fair basis" for the decision - - - i.e., either party could tenninate the Affiliation Agreement 

"at wil1".76 Far from the "conscious wrongdoing" that characterizes a bad faith claim, Dr. Limbert 

7lCenac v. Murry, 609 So. 2d 1257, 1272 (Miss. 1992) (quoting RESTATEMENT (SECOND) OF 
CONTRACTS § 205,100 (1979» (emphasis added). 

74Univ. oiS. Miss. v. Williams, 891 So. 2d 160,170-71 (Miss. 2004). 

75GMAC v. Baymon, 732 So. 2d 262,269 (Miss. 1999). 

76See, e.g., Harris v. Miss. Valley State Univ., 873 So. 2d 970,986 (Miss. 2004) (holding that, absent 
(continued ... ) 
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merely used her judgment to exercise the University's express contractual right to terminate the 

agreement. Because her actions were "duly authorized by the contract", she could not have acted 

in bad faith as a matter oflaw. The Chancery Court's conclusion to the contrary was erroneous. 

The Chancery Court also said that IHL policy required the IHL Board to approve termination 

of the Affiliation Agreement. 77 To the contrary, the Affiliation Agreement (Section 7.2) clearly 

provided as follows: "This Agreement may be terminated by either party upon at least 60 days 

written notice." The Agreement only had two parties: the Alumnae Association and the University. 

The IHL Board approved the Affiliation Agreement giving the University the ability to terminate the 

affiliation with the Alumnae Association.78 The IHL Board later endorsed the University's action 

in pursuing a relationship with a new alumni association.79 Finally, the IHL Board has affirmatively 

stated that its Policies and Bylaws (including specifically Section 301.0806) do not require IHL 

Board approval for termination of the Affiliation Agreement.so To the extent the Chancery Court 

concluded differently, it erred. 

76(oo.continued) 
contram expressly providing to contrary, employee may be discharged "at employer's will for good 
reason, bad reason, or no reason at all, excepting only reasons independently declared legally 
impermissible."); Coburn Supply Co. v. Kohler Co., 342 F.3d 372, 374-75 (5'" Cir. 2003) (bolding, 
under Texas law, party not required to demonstrate cause before terminating "at-will, non-exclusive 
relationship" and may do so "for a good reason, a bad reason, or no reason at all"); Hubbard 
Chevrolet Co. v. Gen. Motors Corp., 873 F.2d 873, 876-78 (5"'Cir. 1989) (refusing to apply "good 
faith and fair dealing" to at-will termination provision under Michigan law). 

770pinion and Judgment, n. 7 at p. 9 (R 552; RE 2 at 13). 

7SSee Minutes of Meeting (November IS, 2006) (R 69). 

79See IHL Press Release (February 15, 2007) (DX 8). 

sOSee Defendants' Answer, Defenses and Counterclaim, p. 4,,21, and p. 5 at, 44 (April 10, 2007) 
(R 169-70); Meredith Testimony, T 261. 
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G. President Limbert Cannot Have Acted in "Bad Faith" if Actions Served Best Interests of 
University and were Consistent with IHL Board Directions. 

The Chancery Court concluded that Dr. Limbert acted in "bad faith" because (i) she refused 

to approve the Alumnae Association's proposed bylaws, (ii) she violated the Association's "free 

speech" rights, and (iii) she affiliated with the new Alumni Association. Each conclusion lacks 

factual and legal support. 

1. Dr. Limbert properly exercised her judgment concerning the bylaws. 

Even if the University could not terminate the contract "at will" (which it could), Dr. Limbert 

was entitled (if not obligated) to exercise her judgment in reviewing the Alumnae Association's 

proposed bylaws to ensure they were consistent with the mission and priorities of the University and 

the IHL Board. In addition, despite a contractual obligation to "use its resources for the sole and 

express purpose of advancing the University's mission" and "to support the University",81 Alumnae 

Association leaders made false allegations against University administrators, interfered with 

University business and undermined its administration, and attempted to control management and 

leadership of the University and to remove Dr. Limbert. For any and all of these reasons, Dr. 

Limbert's refusal to approve the bylaws in the light of her responsibilities and the history of 

misconduct by Alumnae Association leaders was not, as a matter oflaw, an act of "dishonest purpose 

or moral obliquity." 

Mississippi law requires that the Alumnae Association, as a nonprofit corporation, have a 

board of directors to exercise all corporate powers and manage corporate affairs.82 Understanding 

81See Affiliation Agreement, pp. 1-2 (PX 4; RE 4 at 24-25). 

82Miss. Code Ann. § 79-11-231 (I) and (2); see also City of Picayune v. Southern Reg 'I Corp., 916 
So. 2d 510, 523 (Miss. 2005) ("It is well settled that the directors ofa colporation are charged with 
the duty of managing it affairs .... "). There is no corresponding requirement for a nonprofit 

(continued ... ) 
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I . the role of corporate directors, the IHL Board adopted a policy recognizing and preserving the 

"independence" of affiliated entities. Specifically, the IHL Board prohibited IHL or university 

employees from serving as voting members of an affiliated entity's board of directors. 83 By insuring 

that no IHL or university employees are voting members of the Association's Board of Directors, 

Defendants satisfied the broad meaning of "independent" under the IHL Policy. 

Finally, Dr. Limbert, as the President of the University, reports to and takes direction from 

the IHL Board. In this case, Commissioner Meredith explained the IHL Board's policy concerning 

affiliated entities and the manner in which the IHL Board expected the institutional executive 

officers to implement that policy. There is no dispute that Dr. Limbert complied with the directions 

of her superiors (the IHL Board) when reviewing the proposed bylaws and using her discretion to 

terminate the Affiliation Agreement. The support from the IHL Board (as expressed in its Press 

Release84 and its later approval of the affiliation with the new Alumni Association85) demonstrates 

that Dr. Limbert acted in a manner consistent with IHL policy. The Chancery Court's disagreement 

with the IHL Board's policy and implementation of that policy does not support a finding of bad 

faith by Dr. Limbert when her conduct complied with the IHL Board's directions. 

82( ... continued) 
corporation to have any specific officers. See Miss. Code Ann. § 79-11-271. 

83See nIL Policy § 301.0806 (PX 1; RE 3 at 22). 

84See nIL Press Release (Feb. 15, 2007) (DX 8). 

85DX 9; Meredith Testimony, T 243-44. 
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2. Dr. Limbert did not violate "free speech" rights. 

The Chancery Court further concluded that Dr. Limbert's actions in terminating the 

Affiliation Agreement were based on "constitutionally impermissible grounds."86 Specifically, the 

Chancery Court concluded that Dr. Limbert violated the Alunmae Association's right to free speech, 

holding that "in a democracy, one must allow the most vicarious and unrestrained speech. ,,87 This 

conclusion was procedurally and substantively improper. 

The Alumnae Association did not allege a free speech violation in either of its complaints, 

and never sought leave of the Chancery Court to amend its pleadings to reflect such a claim. 

Defendants never had an opportunity to answer any claim based on an alleged constitutional 

violation, and neither party offered legal argument or factual support regarding such a claim in the 

post-trial briefs. The Chancery Court's digression into a discussion of free speech, which the Court 

claims was "raised by [Plaintiff] in trial", is apparently based on an offhand remark by one of the 

Alunmae Association's attorneys, without the benefit of a claim to support the comment. 

A trial court may only grant such relief "which the original bill justifies and which is 

established by the main facts of the case, so long as the relief granted 'will not cause surprise or 

prejudice to the defendant. ",88 In this case, the original bill does not justify relief granted for any 

alleged constitutional "free speech" violation,89 and such reliefhas undoubtedly caused surprise and 

unfair prejudice to Defendants, who had no opportunity to respond to any such claim before the 

issuance of the Chancery Court's Opinion. 

86Opinion and Judgment, p.13 (R 556; RE 2 at 17). 

87Id. at 12 (R 555; RE 2 at 16). 

88Crowe v. Crowe, 641 So. 2d 1100, 1004 (Miss. 1994). 

89First Amended Complaint (R 115-133). 
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MISS. R. Crv. P. 15(b) provides that issues not raised in the pleadings "shall be treated in all 

respects as if they had been raised in the pleadings" if they "are tried by expressed or implied consent 

of the parties .... " The Alumnae Association did not seek to amend its pleadings to include 

constitutional claims. The Chancery Court did not suggest, and the record does not reflect, that 

Defendants expressly consented to a trial of any constitutional claims. Furthermore, 

a finding of implied consent 'depends on whether the parties 
recognized that an issue not presented by the pleadings entered the 
case at trial.' If a party fails to object because he does not recognize 
the significance of the evidence introduced, however, he cannot be 
said to have consented impliedly to the trial of the unpleaded issues 
suggested by it. Of course, his inability to comprehend the 
significance of the evidence must be reasonable in the circumstances 
presented. For example, implied consent is not found where evidence 
introduced is relevant to a pleaded issue and the nonobjecting party 
has no notice that the evidence is intended to raise a new unpleaded 
issue into the case.90 

Defendants did not (and could not have) recognized that a constitutional claim was raised by 

the Alumnae Association, when the only discussion concerning "free speech" rights was an off-hand 

comment by legal counsel. Even the Alunmae Association did not consider the "free speech" theory 

as legitimate, as it failed to brief the issue after trial. The Chancery Court erred when it sua sponte 

rendered its decision based on an unlitigated constitutional theory. 

Moreover, the Chancery Court's legal conclusion that Dr. Limbert violated the Alumnae 

Association's First Amendment rights is erroneous as a matter oflaw. The "speech" the Chancery 

Court found constitutionally protected was inconsistent with the legitimate pedagogical and 

administrative messages the University sought to convey. The Chancery Court found, as a matter 

off act, that "Dr. Limbert was motivated by a well-grounded fear ... that an independent group of 

90Shipley v. Ferguson, 638 So. 2d 1295, 1300 (Miss. 1994). 

30 



, 

alumnae were trying to undennine her adrninistration.,,91 Because it is clear that the Alumnae 

Association's leaders were undennining the mission and priorities of the University on behalf of an 

officially-sanctioned affiliated entity, Dr. Limbert's actions to tenninate the Affiliation Agreement 

with the Alumnae Association was not constitutionally suspect. 

Governmental entities, although they do not possess constitutional rights, have the inherent 

power to control the content of their expression, as well as the message that is conveyed by those 

persons or entities speaking for them. The United States Supreme Court has held that, "when the 

State is the speaker, it may make content-based choices" about the messages disseminated by its 

associates.92 Furthennore, when an arm of the State designates "private entities to convey a 

governmental message, it may take legitimate and appropriate steps to ensure that its message is 

neither garbled nor distorted by the grantee."93 As one court has put it, "[s]imply because the 

government opens its mouth to speak does not give every outside individual or group a First 

Amendment right to play ventriloquist."94 The individual members of the Alumnae Association 

91Opinion and Judgment, p.l2 (R 555; RE 2 at 16). 

92Rosenberger v. Rector & Visitors a/the Univ. a/Va., 515 U.S. 819, 834 (U.S. 1995) ("When the 
University determines the content of the education it provides, it is the University speaking, and we 
have permitted the government to regulate the content of what is or is not expressed when it is the 
speaker or when it enlists private entities to convey its own message."). . 

93Id.; see also Columbia Broadcasting System, Inc. v. DemocraticNat 'I Committee, 412 U.S. 94, 140 
n.7 (U.S. 1973) (Stewart, J., concurring) ("The purpose of the First Amendment is to protect private 
expression and nothing in the guarantee precludes the government from controlling its own 
expression or that of its agents.") (quoting THOMAS EMERSON, THE SYSTEM OF FREEDOM OF 
EXPRESSION 700 (1970»; Muir v. Ala. Educ. Television Comm 'n, 688 F.2d 1033, 1038 (5th Cir. 
1982) (''To find that the government is without First Amendment protection is not to find that the 

government is prohibited from speaking or that private individuals have the right to limit or control 
the expression of government.") (internal citations omitted). 

94Downs v. Los Angeles Unified Sch. Dist., 228 F.3d 1003, 10 13 (9th Cir. 2000) ("We conclude that 
when a public high school is the speaker, its control of its own speech is not subject to the 
constraints of constitutional safeguards and forum analysis, but instead is measured by practical 

(continued ... ) 
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certainly have a constitutionally-protected right to voice their opinions about perceived shortcomings 

on the part of the University's administration. However, the University has the corresponding right 

to withdraw its seal of approval from such statements when the University concludes that it is the 

Alumnae Association doing the talking. 

Attaching "free speech" rights to an alumni association affiliation creates a myriad of 

problems. For example, the Affiliation Agreement permits the Alumnae Association to use the 

University's names, symbols, trademarks, logos, and service marks.95 The Chancery Court's ruling 

would literally permit the "MUW" Alumnae Association to engage in "free speech" on a variety of 

matters of pub lie interest (e.g., elections, abortion, school prayer) which are either at odds with the 

University's position or a matter on which the University chooses to remain silent. However, as an 

officially-sanctioned affiliated entity bearing the University's name, the Alumnae Association would 

obviously lead many people to perceive its voice as the University's voice. 

The Chancery Court confused the First Amendment right to freedom of speech with the 

privilege of being an officially-sanctioned affiliated entity. The Chancery Court cited no authority 

for the proposition that the Alumnae Association has a constitutional right to remain affiliated with 

the University. One federal court considering similar issues has held that "the First Amendment does 

not require colleges to fund or recognize alumni groups. Moreover, a college does not unlawfully 

impede the associational rights of its alumni when it declines to recognize an alumni groUp.,,96 

94( ... continued) 
considerations applicable to any individual's choice of how to convey oneself: among other things, 
content, timing, and purpose."). 

95 Affiliation Agreement, p.3 at §2.6 (PX 4; RE 4 at 26). 

96Ad Hoc Comm. of Baruch Black & Hispanic Alumni Ass 'n v. Bernard M Baruch College, 726 F. 
Supp. 522, 523 (S.D.N.Y. 1989). 
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Defendants have not prevented Alumnae Association members from freely voicing their 

opinions about the University's administration. Rather, the termination of the Affiliation Agreement 

simply reflected the University's unwillingness to place its imprimatur on statements inconsistent 

with its own message or with its desire to remain silent. The First Amendment may prohibit 

governmental bodies from prohibiting dissenting views, but it does not require the government to 

join them. The Chancery Court erred substantively in finding that Defendants deprived the Alumnae 

Association of constitutional rights. 

3. Affiliation with new Alumni Association was not "bad" faith. 

The Alumnae Association never alleged that actions surrounding the formation of the new 

Alumni Association or Dr. Limbert's execution of an Affiliation Agreement with the Alumni 

Association were in bad faith.97 Nonetheless, the Chancery Court ordered Defendants to rescind the 

Affiliation Agreement with the new Alumni Association, executed by Dr. Limbert for the University 

on March 27, 2007, because "actions taken by [Dr. Limbert] to form a new alumnae association and 

enter into anew affiliation agreement were also in bad faith."98 No evidence supports the conclusion 

that Dr. Limbert's creation of the Alumni Advisory Committee and discussions with representatives 

of the new Alumni Association were carried out in bad faith, and the Chancery Court clearly erred 

in making this finding. , 
H. Specific Performance is Not Appropriate if Contract Requires Ongoing Relationship. 

The Chancery Court mandated that the University re-affiliate with the Alumnae Association 

and operate under the Affiliation Agreement in "good faith" for the duration of the Agreement. The 

97First Amended Complaint (R 115-133). 

980pinion and Order, p.13 (R 556; RE 2 at 17). 
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Chancery Court erred in mandating this continued relationship because specific performance is not 

an appropriate remedy under these circumstances. This Court should reverse the Chancery Court 

and render a decision against the Alumnae Association. 

This Court has refused to permit the granting of specific performance in contracts "which 

require the performance of varied and continuous joint acts, or the exercise of special skill, taste, and 

judgment ... because the execution of the decree would require such constant superintendence as 

to make judicial control a matter of extreme difficulty. ,,99 Such is plainly the case here, as the 

Affiliation Agreement will continue in force until 2011 and require various and continuous acts by 

the parties, many requiring the exercise of special skill, taste and judgment. Specific performance 

of the Affiliation Agreement will also undoubtedly require constant involvement from the Chancery 

Court, as reflected by the post-Opinion litigation before that Court. tOO 

Similarly, this Court requires that a decree of specific performance must in fact require 

"specific performance": 

In decreeing specific performance, a court of equity must require the 
performance of some certain and specific act which ought to be 
performed by the delinquent party, and it cannot enter a general 

99Security Builders. Inc. v. Southwest Drug Company. Inc., 147 So.2d 635,637-638 (Miss. 1962); 
see also, Bomer Brothers v. Canaday. 30 So. 638, 639-640 (Miss. 1901) ("While equity aims to 
supply a remedy whenever there is a right that cannot be adequately enforced at law, it refuses to 
be drawn into the absurdity of substituting for an imperfect legal remedy an equitable one less 
perfect, and more cumbersome and inexpedient."). 

tooSince October I, Defendants have filed a Motion for Stay of Judgment Pending Appeal and 
Plaintiff has filed a Motion to Enforce Judgment, both of which are set for hearing before the 
Chancery Court on Tuesday, February 19. Defendants' Brief in Support of Motion for Stay of 
Judgment Pending Appeal (December 14, 2007) (Appendix "A" to this Brief), and Defendants' 
Briefin Support of Response to Plaintiff's Motion to Enforce Judgment (January 28,2008) 
(Appendix "B" to this Brief) address the ongoing problems encountered as a result of Chancery 
Court's forced affiliation. 
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decree that in the future the delinquent party shall perfonn the acts 
required of him by his contract 101 

In this case, the Chancery Court simply ordered Defendants to uphold the Affiliation Agreement, j, e" 

to "perfonn the acts required of [them] by [their] contract" Such a broad grant of relief in the guise 

of specific perfonnance is improper as a matter of law. 

L University has Property Interest in Names and Marks and May Prohibit Use by Others. 

In its Counterclaim, the University sought to protect its property interests in its names, marks, 

symbols and logos by prohibiting the Alumnae Association from using them. The Affiliation 

Agreement specifically prohibited further use of these identifiers by the Alumnae Association 

following termination of the relationship between the University and the Association. As discussed 

below, there is no serious dispute that the University has a protectable property interest and the 

contractual, statutory and common law right to prohibit the Alumnae Association from infringing 

on this interest with its unauthorized use of the University's property. 

1. University owns and has protectable interest in various names, marks and symbols. 

Trade names and trademarks symbolize the reputation of a business as a whole. 102 Such 

names and marks are protected under federal law and Mississippi law. Federal protection applies 

to both registered and unregistered names and marks under the Lanham Act 103 Mississippi provides 

101 Stinson v. Barksdale, 245 So.2d 595, 596-97 (Miss. 1971) (reversing injunction granted by 
chancery court). 

10287 C.J.S. Trademarks § 25. 

10315 U.S.C. §§ 1501 et seq. 
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for protection of registered names and marks by statutelO4 and non-registered names and marks by 

common law. !Os 

In this case, the University sought to protect its rights in its names, marks and symbols, 

including "Mississippi University for Women", "MUW", "The W", "Long Blue Line", its registered 

mark and various symbols associated with the University.106 The University has used these names, 

marks and symbols for many years. 107 

Though portions of the names for which the University sought protection contain geographic 

or generic terms (e.g., Mississippi, university, women, blue, line), these terms have acquired a 

secondarymeaninglO8 that indicates the educational services offered by the University. "Mississippi 

University for Women", "MUW", '''The W", "The Long Blue Line", as well as the other names and 

marks used by the University, suggest the University and its educational offerings, not generally any 

Mississippi university. When the general public hears these words or phrases in the context of a 

discussion about higher education, the general public thinks of the University. Clearly, the 

I04Miss. Code Ann. §§ 75-51-1 et seq. 

IOSMiss Code Ann. § 75-25-31; see also Staple Cotton Cooperative Assoc. v. Federal Staple Cotton 
Co-Op Assoc., 162 So.2d 867 (Miss. 1964); Dollar Department Stores ojMississippi, Inc. v. L~ub, 
120 So.2d 139 (Miss. 1960); Meridian Yellow Cab Co. v. City Yellow Cabs, 41 So.2d 14 (Miss. 
1949); and Cockrell v. Davis, 23 So.2d 256 (Miss. 1945). The Lafayette County Chancery Court 
has rendered two opinions analyzing Mississippi common law on trade names and marks in 
contexts similar to this case. See Appendices to Defendants' Post-Hearing Brief (R 518-543). 

I06Collection of University Marketing Materials (DX 10), and Registered Mark (DX 11). 

107Plynt Testimony, T 267-70; Limbert Testimony, T 309-13. The Mississippi Legislature gave the 
University its current name in 1974. Miss. Code Ann. § 37-117-1. 

108Secondary meaning may be established in a geographically descriptive name or mark where the 
name or mark no longer causes the public to associate a service with a particular place but rather 
with a particular source or quality. 87 C.J.S. Trademarks § 116; see also Dixie Oil Co. ojAla. v. 
Picayune '66' Oil Co., Inc., 245 So.2d 839, 841 (Miss. 1971) (geographic or generic trade name 
may achieve legal status by acquiring secondary meaning). 

36 



it 

I ' University's names and marks have achieved a secondary meaning, as it is those very names and 

marks that the Alumnae Association seeks to continue using for the sole purpose of showing a 

connection to the University and its mission. 

When executing the Affiliation Agreement, the Alumnae Association acknowledged that the 

University owned certain names, marks and symbols and that the University was permitting the 

Alumnae Association to use them pursuant to the terms of the Affiliation Agreement: 

The Association acknowledges and agrees that the University owns 
all copyright, interest in, and right to all trademarks, trade names, 
logos, and service marks developed by the University, including any 
trademarks, trade names, logos, and service marks historically 
associated with or used by the Association, The Association may 
only use the University's name, symbols, trademarks, trade names, 
logos, and service marks consistent with the University policy, 
including but not limited to any symbols, trademarks, trade names, 
logos, and service marks developed by the University for use by the 
Association. Upon termination of this Agreement the Association 
shall be prohibited from using the name, symbols, trademarks, trade 
names, logos, and service marks of the University.109 

This provision resulted from the policy adopted by the IHL Board that specifically addresses 

ownership and control of universities' names and logos: 

While the Board of Trustees cannot control or direct individuals or 
private organizations, it has the full authority to control the activities 
of its agents and agencies in their relationships with such individuals 
or organizations. Such control extends to the regulation or 
participation in those organizations and the use of a name, logo, or 
other insignia identified with the institutions of The Mississippi State 
Institutions of Higher Learning. 110 

The University has a protectable interest in its names, marks and symbols. 

109 Affiliation Agreement, § 2,6 (PX 4; RE 4 at 26). As Dr. Thomas Meredith testified, the names, 
marks and symbols used by public universities belong to those institutions even without this type 
provision in an affiliation agreement. Meredith Testimony, T 227. 

IlOIHL Policy § 30}'0806, p.24 (PX 1; RE 3 at 23). 
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2. Alumnae Association can no longer suggest University connection. 

The Alumnae Association adopted the name "Mississippi University for Women Alumnae 

Association" when it was incorporated in 1994. III As acknowledged by its immediate past president, 

the Alumnae Association uses this name to identify itself with the University: 

Q. The purpose of using the name Mississippi University for Women 
before the words Alumnae Association is to identify the alumnae 
association with Mississippi University for Women, correct? 

A. Correct. 112 

The Alumnae Association has also used other names, marks and symbols that belong to the 

University.l13 It is this use which the University seeks to enjoin. 

Both federal law and state law are designed to protect the University from precisely this type 

of unauthorized association. The Lanham Act114 provides as follows: 

Any person who, on or in connection with any goods or services ... 
uses in commerce any word, term, name, symbol, or device, or any 
combination thereof, or any false designation of origin, false or 
misleading description off act, or false or misleading representation 
of fact, which ... is likely to cause confusion, or to cause mistake, or 
to deceive as to the affiliation, connection, or association of such 
person with another person, or as to the origin, sponsorship, or 
approval of his or her goods, services, or commercial activities by 
another person, ... shall be liable in a civil action by any person who 
believes that he or she is or is likely to be damaged by such act. 

This Court has outlined similar common law protections: 

lllJones Testimony, T 119. 

112Id., T 120. 

ll3E.g., DX 5, DX 6 and DX 7. 

11415 U.S.C. § 1125(a)(I)(A). For an analysis ofan unfair competition c1aim under the Lanham Act 
in a context virtually identical to the current situation, see Villanova University v. Villanova Alumni 
Educational Foundation, Inc., 123 F. Supp. 2d 293 (E.D. Pa. 2000). 

38 



\ 

I 

• 

, 

[WJhere a defendant's conduct is likely to cause the public to believe 
that the goods of the defendant are the goods of the plaintiff or that 
the plaintiff is in some way connected with or is a sponsor of the 
defendant, injunctive relief will be granted although there is no 
competition between the parties. lIS 

As a result of the termination of the affiliation with the University, the Alumnae Association 

should no longer hold itself out to the general public as the "Mississippi University for Women 

Alumnae Association" and otherwise use the University's names, marks, symbols and logos. The 

connection suggested by this use no longer exists. 

3. Federal violation has occurred. 

Under federal law, the analysis of a claim for trademark infringement and unfair competition 

are basically the same: 

As a general rule, the same facts which would support an action for 
trademark infringement would also support an action for unfair 
competition. The gravamen for any action of trademark infringement 
or common law unfair competition is whether the challenged mark is 
likely to cause confusion. Therefore, each of these causes of action 
hinges on whether the similarity between the [parties' ] marks creates 
a likelihood of confusion. 116 

In determining whether a likelihood of confusion exists, courts consider the following 

nonexhaustive list offactors: (i) the type of mark allegedly infringed, (ii) the similarity between the 

two marks, (iii) the similarity of the products or services, (iv) the identity of the retail outlets and 

I1sCockrell,23 So.2d at 262 (citing Lady Ester, Ltd. v. Lady Esther Corset Shoppe, Inc., 46 
N.E.2d 165 (TIl. App. Ct. 1943» . 

116Marathon Mfg. Co. v. Enerlite Products Corp., 767 F.2d 214,217 (5their. 1985) (citations 
omitted); see also Westchester Media v. PRL USA Holdings, Inc., 214 F.3d 658,663-64 (Sib Cir. 
2000). 
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purchasers, (v) the identity of the advertising media used, (vi) the defendant's intent, and (vii) any 

evidence of actual confusion. 117 

The Alumnae Association is using the University's names, marks and symbols. To the extent 

these names, marks and symbols are not distinctive, they have obtained secondary meaning in the 

minds of the general public through long use. The Alumnae Association is using the names, marks 

and symbols in the same education market place as the University and to the same public that the 

University serves. The Alumnae Association uses newspapers, letters, emails and other media 

services similar to the University. As already discussed, the Alumnae Association is purposefully 

using the University's names, marks, symbols and logos to show a connection to the University. 

Finally, the Alumnae Association and the University agree that the current situation is 

confusing and will continue to be so. Betty Lou Jones, immediate past president of the Alumnae 

Association, stated the problem quite clearly: 

[I]n my opinion, [this] is a tremendous statement in that here you 
have this tremendous group of alumni winners from two different 
groups which shows so much confusion. Here you're asking me all 
these questious about who gave what award, which is the problem, 
from having two organizations. llS 

The Alumnae Association's use of the University's registered mark or its unregistered names, 

marks and symbols violates the Lanham Act. 

117Id. 

l1SJones Testimony, T 147; Limbert Testimony, T 313-14. 
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4. Common law infringement factors all exist. 

Mississippi courts use five factors to determine infringement: (i) identity or similarity of 

names, (ii) identity of business of respective parties, (iii) extent to which name is a true description 

of kind and quality of business carried on, (iv) the extent of confusion which may be created or 

apprehended, and (v) other circumstances which might justly influence the judgment of the judge 

in granting or withholding the remedy.119 All factors weigh in favor of granting the injunction. 

a. Names are the same. 

The University seeks to prevent the Alumnae Association from using its names, marks and 

symbols. It is those same names, marks and symbols which the Alumnae Association has used in 

the past with the University's permission and continues to use now without permission. 

b. Businesses are the same. 

The "business" at issue is the University and its alunmi association. There is no distinction, 

as it is the University itself with which the Alumnae Association seeks to maintain an affiliation. 

c. Names and marks are true descriptions of kind and quality of business. 

The names, marks and symbols at issue are associated with the educational services provided 

by the University. The public, particularly persons in Mississippi and persons familiar with the 

University, are reminded of the University when they see these names, marks and symbols. 

The Alumnae Association has attacked the University's request for relief by arguing that 

other businesses also use "MUW" or "The W" to identify their goods or services. While this is true, 

the Alumnae Association misses the point. The University has not sought to obtain a monopoly on 

the letters "MUW" or the phrase "The W". Instead, the University sought to enjoin the Alumnae 

119Meridian Yellow Cab, 41 So. 2d at 17. 
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Association from using these names, marks and symbols to communicate to the public some 

continued association or connection between the University and the Alumnae Association. The 

Alumnae Association is not operating a hotel or publishing a magazine on women's issues. To the 

contrary, the Alumnae Association is using the University's names, marks and symbols to suggest 

a continued affiliation that no longer exists. 

d. Existence of confusion is not disputed. 

The ultimate issue in most trade name and trademark cases is the "likelihood of confusion". 

Proof of actual confusion is not necessary, if confusion or deception are liable to result. 120 As already 

discussed, not only is there a likelihood of confusion, but the parties agree that actual confusion has 

resulted from the Alumnae Association's continued use of the University's name and marks. 

e. Other circumstances weigh in favor of prohibiting further infringement. 

The Alumnae Association suggests that its incorporation in 1994 provides it with a claim to 

continued use of the phrase "Mississippi University for Women". The law is to the contrary: 

Parties organizing a corporation must choose a name at its peril; and 
the use of a name similar to one adopted by another corporation, ... 
if misleading and calculated to injure it in the exercise ofits corporate 
function, regardless of intent, may be prevented by the corporation 
having the prior right, by a suit of injunction against the new 
corporation to prevent use of the name.121 

The Alumnae Association has a simple solution - - - it may amend its articles of incorporation and 

change its name. 122 

120Id. 

l2lId., at 18-19. 

122Miss. Code Ann. § 79-11-109(1)0); see also Meridian Yellow Cab, 41 So. 2d at 18-19. 
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I . 5. Permanent injunctive reliefis appropriate. 

Trade name infringement is a matter of equity in Mississippi courtS.123 Following a 

determination that infringement exists, Mississippi courts have consistently granted permanent 

injunctive relief to the plaintiff.124 The Lanham Act also specifically provides for an award of 

injunctive relief to prevent further infringement.12S 

In this case, the University, as the counter-claimant, was entitled to an injunction prohibiting 

the Alumnae Association from using "Mississippi University for Women", "MUW", "The W", 

"Long Blue Line", the University's registered mark and any other names, marks or symbols which 

might lead the public to conclude that the Alumnae Association is in any way connected to or 

associated with the University. In failing to grant this relief, the Chancery Court erred. This Court 

should reverse and render on this issue, granting injunctive relief in favor of the University. 

CONCLUSION 

This Court should reverse the Opinion and Judgment of the Chancery Court. This Court 

should render a decision in favor of Defendants on all of the Alumnae Association's claims, 

including the request for a permanent injunction forcing its continued affiliated relationship with the 

University. This Court should also reverse the Chancery Court's mandate that the University 

terminate its affiliated relationship with the new Alumni Association and any other entity. Finally, 

this Court should render a decision in favor of the University on its counterclaim seeking injunctive 

l23Id. at 16-17. 

124Jd. at 19; Dollar Dept., 120 So.2d at 142. 

12515 U.S.C. § 1116(a); see also Haas Outdoors. Inc. v. Oak Country Camo., Inc., 957 F. Supp. 
835, 838 (N.D. Miss. 1997). 
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relief prohibiting the Alumnae Association from infringing on the University's property rights in its 

names, marks, symbols and logos. 
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UNIVERSITY FOR WOMEN; and BOARD 
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PLAINTIFF I 

NO,2007-0220-C 

DEFENDANTS 

(flt,LAIMANT 

COUNTER-DEFENDANT 

DEFENDANTSf~PE~ANTS' BRIEF IN SUPPORT 
OF THEIR MOTION FQR\s;Pl(y OF JUDGMENT PENDING APPEAL 

The Alumnae Associatioti' asked this Court mandate that Defendants abide by the Affiliation 

Agreement and never soughtfo.odification of any provision in that Agreement This Court granted 

the relief requested by the,Alumnae Association, requiring that Defendants uphold the "existing and 

valid" Affiliation Agrjkment with the Alumnae Association. Despite getting what it wanted, the 

Alumnae Associatiin now says that this Court's Opinion and Judgment implicitly - yet drastically-

modified the Afj;(liation Agreement and demand:; [hat the University accept its revised version.! 

mnae Association argues this Court made the following changes, among others: 

deleted a provision requiring an annual audit of the Association's 
books and records, as specifically required by IHL Policy;2 

tsee Email from Gore to Mayo (November 30, 2007), including Redlined Affiliation 
Agree ent (Ex. "A" to Motion for Stay of Judgment Pending Appeal). For the Court's 
conve ience, a copy of the original Affiliation Agreement is attached as Ex. "B" to the Motion. 

2 See IHL Policy § 301.0806 (Ex. "C" to Motion for Stay of Judgment). 

Appendix. "A" 
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ii) deleted provIsIOns pennitting the University to audit the 
Association's expenditure of any University funds provided to the 
Association and requiring an annual report specifying how University 
resources were used and the benefits to the University from thi~use; 

iii) deleted a provision prohibiting the use of the Univers~' s names, 
symbols and logos after tennination, as provided by ijiL Policy; 

iv) deleted provIsIOns prohibiting the Alumnae ssociation from 
applying for 50J(c)(3) status and engaging in nd raising activities 
in competition with the University's Found ion and from entering 
transactions that create liability for the U . ersity; 

v) added a provision making the Alumn¥ Association the University's 
exclusive affiliated alumni group; 

vi) deleted a provision clarifying tblit the Alumnae Association has no 
legal entitlement to Universi 

vii) added a provision requiri the University to grant "in good faith" 
any reasonable request m (Ie by the Alumnae Association for an IHL 
employee to hold a vo 'ng position on the Association's Board, in 
direct violation ofIH Policy; 

viii) deleted a pro 
conflict-of-inl 

ix) deleted I1Dtb~9{ 

x) 

'~r Association to have a 
equired by IHL Policy; 

-ruination process "be 
i!1l1ed1~ieve representation that reflects 

i"; and 

I yeats, tne goal of the Alumnae Association's leaders is clear. They 

the University (use of the University's facilities, employees, 

er public resources) without any accountability and without 

niversity may tenninate the relationship with the Alumnae Association, even if 

the Alumnae Askociation leaders interfere with and undennine University operations and try to 

2 
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I . 
control the management and leadership of the University. Such goals and desires turn on its head 

the concept of serving as the University's "affiliated entity" - - - thytlfil cannot wag the dog. 

The relationship between the Alumnae Association I¢ership and the University is broken 

and unhealthy. Until the appeal is finally resolved, thi¢lationship will not improve. Instead, the 

Alumnae Association leaders will continue to intetiere with University operations and undermine 

the University's administration. In the m lme, a group of alumni dedicated to supporting the 

University's mission and priorities (an<jlnot their personal priorities) will not have the ability to 

formally associate with the UniversiJSr, resulting in a chilling effect on these alumni and continued 

harm to the University. This c;.tfurt should stay the relief granted in the Opinion and Judgment 

pending completion of the a 

BACKGROUND 

On February l,t007, the University gave the Alumnae Association its notice of termination 

of the Affiliation A!!Ieement pursuant to Section 7.2: "This Agreement may be terminated by either 

60 days written notice.1 rie Alumnae Association instituted this action against 

r individual capacityfn}1~007' to prevent the University from terminating 

its aft\"&'tidil.IDr. Limberv6oveflthi!6:urt to dismiss the Complaint for lack of jurisdiction, failure 

to join n~Jsary parties, ~d :n:tess. The Alumnae Association failed to obtain any relief, and 

.L~~·iation enfn l~1 2, 2007, after expiration of the contractually-required sixty-day 

~af 

(" ~ fT'he Alumnae A'Si6ciation amended its complaint on April 4, 2007, to name as defendants 

V DJifnbert (in her official capacity), the University, and the IHL Board of Trustees. Defendants 

filed b. Second Motion to Dismiss, asserting lack of jurisdiction and mootness. 

3 
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This Court tried this matter on May 8,2007 and June 5,2007. The parties submitted trial 

briefs on July 29, 2007. Among other things, the Alumnae Association requested.-that this Court 

mandate Dr. Limbert, the University and the IHL Board "uphold the existing"and valid affiliation 

agreement between the Association and the University, dated October 2)(2006", and "operate under 

the affiliation agreement in good faith for the duration of the agrpment ... ". 3 

In its Opinion and Judgment, this Court determinedAhat Dr. Limbert "showed an intent to 

control the [Alumnae] Association and deprive it of itffree will" with her "refusal to approve the 

By-Laws" as presented by the Alumnae Associatioft in January 2007.4 Thus, this Court concluded, 

Dr. Limbert acted in bad faith when she terminated the Affiliation Agreement between the University 

and the Alumnae Association "over the B'y-Laws". Further, this Court held that "the primary 

motivating factor behind Dr. Limbert's disaffiliation with the Association were the actions ... of the 

various members and/or officers ofUie Association that p~rtained to the so-called 'criticism' of Dr. 

Limbert and her administratioi.1 This Court ruled that Dr. Limbert terminated the Affiliation 

Agreement "for constitutio 

ion mandati ~'j)r. Limbert uphold the existing and 
liation a t between the Association and the 

Uni 'e ty, dated tob 5, 2006, and that Dr. Limbert operate 
n e affiliatiO~greem nt in good faith for the durati0n of the 
gre ent is re y rd and entered. Since the actions of Dr. /L~ rt in te~~:~~g he agreement were in bad faith, actions taken 

by er to fo&ll~w alumnae association and enter into a new 

.t\!.l1pmae Association'.w'Post-Trial Brief, p. 25 (July 23, 2007) (Ex. "0" to Motion 
ent) . 

4 See O/inion and Judgment, p.ll (October I, 2007) (Ex. "E" to Motion for Stay of 
Judgment) . 
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affiliation agreement were also in bad faith. Therefore, Dr. Limbert 
and IHL are mandated to rescind any affiliation agreements made by 
Dr. Limbert with any other alumni group .... 

After release of this Court's Opinion and Judgment, the Alumnae Assocuruon did not ask this 

Court to alter or amend its ruling (mandating that Defendants "uphgld the valid and existing 

affiliation agreement") to modify the terms of the Agreement. Nowfiowever, apparently no longer 

satisfied, the Alumnae Association contends that this Court r¢gically amended the Agreement in 

numerous ways.s The Alumnae Association seeks to dragrlitically redefine its relationship with the 

University, using terms that conflict with the IHL Pp'licy which establishes the conditions under 

which the University may affiliate with an outsid,i entity, such as the Alumnae Association. If the 

Alumnae Association had initially insisted up¢ such terms, the University would never have signed 

the Agreement, and the IHL Board wouldAever have appro,ved it. 

To be clear, the Universi ctive relationship with the Alumnae 

This group has demonstrated its true colors on countless 

occasions, most recently witl\ "'-""'" _WTnR the affiliation agreement and force 

solving the appeal expeditiously. Until that 

process ends, this Cou 

Appellate Resolution 

or grant of an appeal from such judgment." An application for 

5 See Email,from Gore to Mayo (November 30,2007), including Redlined Affiliation 
Agreement (Ex. "PI" to Motion for Stay of Judgment). 
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a stay "must ordinarily be made in the first instance to the trial court."6 The court should grant a stay 

if the applicant shows: (i) a likelihood of success on the merits of the appeal, (ii) irreparl!ble injury 

absent a stay, (iii) no substantial harm to other interested persons, and (iv) n~arm to the public 

interest.1 As detailed below, Defendants meet and exceed each ofthe ~uirements for a stay. This 

Court should suspend the effect of the Opinion and Judgment ding appeal. 

1. Defendants will succeed on merits of apn/aL 

As discussed below in detail, Defendants havp1l strong likelihood of succeeding on the merits 

of their appeal. However, an applicant for po~trial stay "need not always show a 'probability' of 

success on the merits; instead, the movanyfleed only present a substantial case on the merits when 

a serious legal question is involved show that the balance of the equities weighs heavily in favor 

of granting the stay."s Defe!)d'afts have certainly presented a "substantial case on the merits". 

Moreover, this appeal in(olv% a "serious legal questionr, as this Court has granted extraordinary 

V-T- rffi~al in a matter that involves issues of 

l'tmi.w6f jurisdiction of this State's courts. 

the requirements for a stay of judgment. 

A.\!NQ'Q. R. APP. P. 8(b)(f): 

S. R. ClY. P. 62 cmt. This Court may also weigh "other relevant considerations" 
g its decision concerning Defendants' request to stay judgment. Id. 

S Zrnold v. Garlock, Inc., 278 F.3d 426, 439 (5th Cir. 2001) (citing Ruiz v. Estelle, 650 
F.2d 55[565 (5th Cir. Unit A 1981 ». In Ruiz, the court held that, "[iJf a movant were required 

case to show that the appeal would probably be successful, the Rule would not require as 
prior presentation to the district judge whose order is being appealed." 650 F .2d at 565. 

6 
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a. "Separation of Powers" doctrine violated 

One of the most fundamental principles of government in this State%s that no branch of 

government "shall exercise any power properly belonging to either of j(e others.,,9 In furtherance 

of this principle, Mississippi courts are required to "afford greqt"deference to an administrative 

agency's construction of its own rules and regulatiolls an9A!Je statutes under which it operates."'O 

An administrative decision "must be upheld unless it yso plainly erroneous or so inconsistent with 

either the underlying regulation or statute as to pe arbitrary, capricious, an abuse of discretion or 

otherwise not in accordance with law." 11 

The Mississippi Constitution v' the IHL Board with sole authority for administration of 

Mississippi's public institutiqns ofJ;tigher learning. 12 While the IHL Board is, strictly speaking, a 

part of the executive branrP of ~vemment, the Missilf,>ippi Supreme Court has held that its status 

as a "constitutionally-c~ejltejl state agency" entitle) iJ: to "operate with a considerable amount of 

of position" and that, whlkitiS "not an island, ... it is a pretty good 

(6 
10 Smith v. Univ. ofMiss.-;-797 So. 2d 956, 960 (Miss. 2001) (emphasis added). 

'd. of Trustees of Inst. of Higher Learning v. Sullivan, 763 F. Supp. 178, 184 (S.D. 
9r1) (quoted in Tower Loan of Miss., Inc. v. Miss. State Tax Comm 'n, 662 So. 2d 1077, 

ss. 1995». 

2 MISS. CONST., Art. VIII, § 213-A. 

13 Van Slyke v. Bd. of Trustees of Institutions of Higher Learning, 613 So. 2d 872, 877 
(Miss/1993). 
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Pursuant to this constitutional authority, the IHL Board has delegated to the institutional 

executive officers the primary responsibility for ongoing management of their respective 

institutions. 14 The IHL Board has also specifically delegated to the institutional executive officers 

the responsibility to consider affiliation with private support groups and the obligation to fontialize 

that relationship in a written agreement with those groups. IS 

In its Opinion and in violation of the separation of powers doctriny,'this Court expressly 

rejected the IHL Board's construction of its own rules and regulatiod's in favor of its own. The 

Court, citing IHL Board Policy § 301.0806 for the propositUm that affiliated entities must be 

"independent", rejected the IHL Board's interpretation of ;Kat term and adopted a definition giving 

the Alumnae Association unfettered "free will" eve;{while existing as an affiliated entity of the 

University pursuant to written agreement. Then.,d"espite the IHL Board's approval of Dr. Limbert's 

decision to explore a relationship w~ dif(j/fent alumni associPtion and ultimately to affiliate with 

the new Alumni Association, this .K::ow;fsubstituted its intergi-etation of IHL Policy to require that 

the IHL Board must disa 

mnaeJAssociation, as a nonprofit corporation, have a 

~LRolicy § 301.0801. (ExJ"F" to Motion for Stay of Judgment). 

Policy § 301.0806 (Ex. "c" to Motion for Stay of Judgment). 

16 Mis . Code Ann. § 79-11-231 (1) and (2); see also City of Picayune v. Southern Reg 'I \J~ Corp., 916 S . 2d 510, 523 (Miss. 2005) ("It is well settled that the directors of a corporation are 
charged wit the duty of managing it affairs .... "). There is no corresponding requirement for a 

8 
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I : the role of corporate directors, the IHL Board adopted a policy recognizing and preserving the 

"independence" of affiliated entities. Specifically, the IHL Board prohibited IHL emj>l6yees from 

serving as voting members of an affiliated entity's board of directors. 17 

On the other hand, to ensure that these entities supported the ¢ssions of the respective 

universities, the IHL Policy made clear that these groups (such as tj)t Alumnae Association) would 

give up some elements of total autonomy - - - after all, 1)te IHL Board was establishing the 

parameters for "affiliation" agreements which, by de1}lfition, suggest some relinquishment of 

independence for those entities choosing to affiliate ynth a university. For example, the IHL Board 

instructed institutional executive officers (such p Dr. Limbert) (i) to require affiliated entities to 

maintain financial records according to recqSnized principles and to subject these records to an 

annual audit to be provided to the instttUtion, (ii) to prohibit those entities from paying any 

compensation to institutional executivp officers without IHL Board approval, (iii) to require the 

affiliated entities to submit an mpensation otherwise paid to institutional 

employees, (iv) to adopt apr. d accounting for gifts and grants through the 

affiliated entities, and (v) ntities adopt a conflict of interest policy. 
~ 

At trial, Dr. TI\<\{l1~ ssioner, confirmed the IHL Board's general 

composition of affiliated entities' boards of directors) • 

. Meredith, the IHL Board delegated implementation of 

ecific officers. See Miss. Code Ann. § 79-11-271. 

J "~ d 
17 .J:;;' IHL Ii Y § 301.0806 (Ex. "C" to Motion for Stay of Judgment). Ironically, this 

provision (~opt b e IHL Bo a to insure "independence") is one of the terms of the 
emen that the Alumnae Association seeks to modify so that IHL employees may 

serve as voting me of its Board of Directors. See Redlined Affiliation Agreement (Ex. "A" 
, to Motion for Stay of udgment). 

9 
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the policy to the institutional executive officers. In other words, provided the voting directors were 

not IHL employees and the affiliation agreements contained the basic requirements stated in the 

Policy, the IHL Board deferred to the various institutional executive officers to decide the degree of 

independence necessary for entering relationships with the different affiliated entitielJ,(foundations, 

alumni associations, etc.). 

In its Opinion, this Court imposed a definition of the phrase "ind<;(endent" that has nothing 

to do with affiliated entities, IHL policies, or higher education as a ~ole. The decision upon which 

the Court relies contrasts the relative independence of charitagl{: trusts and charitable corporations: 

a charitable trust is governed in all aspects by the intention~fits settlor, and a charitable corporation 

carries out its charitable purpose with relative autonolJ& (derived from the corporation's charter, by-

law and state statutes). 18 Nothing in the decision ¢ggests that the IHL Board lacks the authority, as 

part of managing Mississippi's public univer~¢es, to require a private entity to include in its by-laws 

certain limitations on its "free will" as dition of o9,taining the privilege of affiliation. To reach 
I 

its conclusion, this Court must iAAlor, 'eedom available to an entity such as the 

IHL employee 

'ers. However, the language requested by the University 

18 City of pIcayune, 916 So. 2d at 523. 

10 
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I ' did not violate IHL Policy as nothing about the Alumnae Association members' election of officers 

detracted from the Board of Directors' ability to remove any officer with or witho41 cause, as 

provided by law.19 Thus, the Board of Directors maintained the ultimate power;6 change officers 

if it did not approve of the officers elected by the members. 

In the face of undisputed evidence of the IHL Board's intend¢" construction and application 

of "independent" as applied to the relationship between univer¢ies and their affiliated entities, this 

Court improperly substituted its own interpretation of the . In the process, this Court has granted 

"free will" to the Alumnae Association while simultaneously requiring the University to maintain 

an "official" relationship with an organizatio "ose leaders have actively undermined University 

operations and attempted to control the this Court's Opinion assumed that 

an affiliation with Mississippi's publi ". Instead, it is a privilege that can be 

ees, such as Dr. Limbert. The Court's 

L Board has given the universities' institutional 

policy, this Court determined that "it is logical that IHL 

any decisl¢n to dlsaffiliate."'o This Court's disagreement with the logic or 

adequate basis for disregarding it. Again, the Court has 

ent for that of the IHL Board on a matter of higher education policy. 

, 

and Judgment, p.9 n.7 (Ex. "E" to Motion for Stay of Judgment). 

11 
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In any event, the Affiliation Agreement provided that "either party" had the ability to 

terminate upon sixty days written notice. The IHL Board approved the AgreemeJ)!, along with the 

termination provision, and delegated its administration to Dr. Limbert, on ~alfof the University. 

To conclude that IHL Board approval was required for the University)6' terminate would necessarily 

impose the same requirement upon the Alumnae Association ifjfhad chosen to end the relationship. 

This conclusion flies in the face of the plain language of tJ;!€ contract and of the IHL Board's policy 

regarding affiliation agreements. This Court' s refus~ to defer to the IHL Board with respect to the 

construction and administration of its own poligres violates the separation of powers doctrine and 

constitutes reversible error. 

h. 

According to this Court's a mandatory, non-discretionary legal 

duty to approve the bylaws sub la1!ion, and Defendants are compelled 

rt found that this duty springs from 

~Laws," which "showed an intent to control the 

Association and taking away its independence.,,21 Yet, there is no 

imposed upon Dr. Limbert. 

rt lias articulated a four-part test to determine whether a court 

uire a public official to carry out a ministerial duty: 

(}::f the petition must be prought by the officers or persons authorized 
'ring the suit; (2}tliere must appear a clear right in petitioner to 

e relief sought; (3) there must exist a legal duty on the part ofthe 

\ 
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defendant to do the thing which the petitioner seeks to compel; and 
(4) there must be an absence of another remedy at law.22 

While Mississippi courts "have the power to hear claims that public uft'fcials have violated 

their mandatory, non-discretionary duties of office", 23 they may not foJ;e6 executive branch officials 

to exercise their discretion to bring about a particular result}P" The most important factor with 

respect to whether a particular duty is discretionary or nj.i6isterial is whether the duty is "one which 

has been positively imposed by law and its perfo .ce required at a time and in a manner or upon 

conditions which are specifically designated"tlle duty to perform under the conditions specified not 

being dependent upon the officer's judg¢ent or discretion.,,25 Under this standard, this Court erred 

in ruling that Dr. Limbert had a mi¢sterial duty to approve the by-laws. 

With mandamus petitiofs, this Court must follo)'l a doctrine of "non-judicial interference": 

.ct~us, a court 
official] to perform its 

S6; or prohibit it by way of 
ry aqthority in some respect; use 

est, 929 So. ~d 2~!i\ 302 (Miss. 2006! CeilingEd. ofEduc. of Forrest 
0.2d 890, 892 (MISb. 1968» (emphasIs added). 

23 Fordi~e v. 1/homas, 649 So.2d 835, 840 (Miss. 1995) (citing Poyner v. Gilmore, 158 
22, 923 (M~935». 

24 USPClofMiss .. Inc. v. State of Miss. ex rei McGowan, 688 So.2d 783, 789 (Miss. 
97) (holding that no action would lie against the Governor for his exercise of "mere 

iscretionary functions"). 

25 Fordice 649 So.2d at 840 (Miss. 1995) (citing Poyner, 158 So. at 923). 

13 
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of an extraordinary writ, however, cannot be extended to actually 
telling the [official] what action to take.26 

Nothing supports the conclusion that the Alumnae Association had 

bylaws approved by Dr. Limbert or to retain its status as an affiliat¢ntity. In its First Amended 

Complaint, the Alumnae Association properly recognized th~tandard by which Dr. Limbert was 

to exercise her judgment in reviewing the proposed byl~. The bylaws were to be "consistent with 

the mission and priorities of the University, this I/Cffiliation] Agreement, and lliL Policy.'>27 The 

Alumnae Association alleged that the byla~ were consistent and that, therefore, Dr. Limbert's 

rejection was improper.28 

te that the responsibility pf setting the mission and priorities 

-';.)o7'",d falls squarely within the fdiscretionary function of the official 

or the commission" that /s ofotected by the doctrine of non/judicial interference.29 In holding that 

1~ to ).apnft" 64..he proposed bylaws, this Court 

'i...imbeft ---usurping responsibility for 

I!fl~rmining that the Alumnae Association's bylaws were 

26 In re Wilbourn;-S'90 So. 2d 1381, 1385 (Miss. 1991) (quoting Hinds County 
ratic Committee v. Muirhead, 259 So. 2d 692, 695 (Miss. 1972» (emphasis added). 

27 First Am. Compl., ~ 30 (April 5, 2007) (quoting Affiliation Agreement, ~ 2.17) (Ex. 
to Motion for Stay of Judgment). 

28 Id., ~31. 

29 In re Wilbourn, 590 So. 2d at 1385. 
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Furthennore, the University had no legal duty to maintain an affiliation withJlfe Alumnae 

Association, particularly in the light of the disruptive activity in which its lea, had continuously 

engaged. IHL Board policy makes clear that the Board and its designee. 

not powerless to exercise their discretion to monitor the extentflhich the priorities of the State's 

universities are followed by officially sanctioned support g;r'oups: 

While the Board of Trustees cannot trol or direct individuals or 
private organizations, it has the fun thority to control the activities 
of its agents and agencies in their lationships with such individuals 
or organizations.30 

In fact, this Court specifically found thflVDr. Limbert has the right to exercise her judgment in 

terminating the affiliation agree, t. . . .',31 Preventing the University from exercising that 

discretion again violated the "j1#cial non-interventiop." principle. 

'11 have potentially far/reaching adverse effects on the administration 

of Mississippi' s puv~" ,WI" ~<;;1 V ,1111'" ~ring an affiliated entity to operate in a 

its affiliated university while carrying the banner 

soon upon the discretion of Dr. Limbert (the University's chief 

d the autho~ rf( ~he ~HL Board (the constitutionally-created state agency 

higher edl}Catirn) ~sntutes clear legal error. 

art for bad faith finding 

aed that Dr. Limbert acted in bad faith when she tenninated the Affiliation 

ent between the Univetsity and the Alumnae Association because she "showed an intent to 

30 IHL Policy § 301.0806, Board of Trustees Authority (Ex. "C" to Motion for Stay of 
Jidgment). 

31 Opinion and Judgment, at 9 (Ex. "E" to Motion for Stay of Judgment). 
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control the Association and deprive it if its free will, thereby taking away its independence. ,,)2 This 

finding is in error, as the Alumnae Association maintained its independence through its Board of 

Directors, as previously discussed. In addition, the finding is insufficient, as a matter oflaw, to 

support the conclusion that Dr. Limbert's actions constituted bad faith. 

The Mississippi Supreme Court has defined "good faith" as "the faithfulness of a 

purpose between two parties, a purpose which is consistent with justified expectaf 

party. The breach of good faith is bad faith characterized by some conduct ch violates standards 

of decency, fairness or reasonableness.")) Furthermore, "[b lad faith ./ requires a showing of more 

than bad judgment or negligence; rather, 'bad faith' implies so;z(e conscious wrongdoing 'because 

of dishonest purpose or moral obliquity. ",)4 Most impo¢n,tly, the Supreme Court has held that a 

defendant did not breach the implied covenantfo j!6od faith and fair dealing when it "took only 

those actions which were duly aut/lOr; e contract. ,,)5 

.'w.ith\Ff>st;ec!-tQ the continuation of its 

affiliation with the Univ",..Jil\v\ 

ritten notice, without any requirement of 

"just cause" or "fa~!i't,.,.1 , ejther party could terminate the Affiliation 

and Judgment, p.ll (Ex. "E" to Motion for Stay of Judgment. 

~) ~ v. Murry, 609 So. 2d 1257, 1272 (Miss. 1992) (quoting RESTATEMENT 

(SECOND) 7c~NTRACTS § 205, 100 (1979)) (emphasis added). 

)4 ""niv. olS. Miss. v. Williams, 891 So. 2d 160, 170-71 (Miss. 2004). 

35 GMAC v. Bayman, 732 So. 2d 262, 269 (Miss. 1999). 
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Agreement "at will".36 Far from the "conscious wrongdoing" that characterizes a bad faith claim, 

Dr. Limbert merely used her judgment to exercise the University's express contractual right 

terminate the agreement. Because her actions were "duly authorized by the contract", she cOUld not 

have acted in bad faith as a matter oflaw. 

Even ifthe University could not terminate the contract "at will" (whic. 

was entitled (if not obligated) to exercise her judgment in reviewing tj(e Alumnae Association's 

proposed bylaws to ensure they were consistent with the mission aqKpriorities of the University and 

the IHL Board. In addition, despite a contractual obligation 16 "use its resources for the sole and 

express purpose of advancing the University's missio!Jl' and "to support the University",l7 the 

Alumnae Association leaders made false allegation§h.gainst University administrators, interfered 

with University business and undermined i~nistration, and attempted to control management 

and leadership of the University and 10 re For any and all of these reasons, Dr. 

~ responsibilities and the history of 

misconduct by the Alumnae not, as a matter oflaw, an act of "dishonest 

purpose or moral obliqui~ " 

36·See, e.g., - r , Miss, Wiley ~tate Univ" 873 So. 2d 970, 986 (Miss. 2004) (holding 
that, absent ntr t ex ssly providingtP contrary, employee may be discharged "at employer's 
will for good son, b reason, or no reason at all, excepting only reasons independently 
declared legally imp issible."); Coburn Supply Co. v. Kohler Co., 342 F.3d 372,374-75 (5th 

Cir. 2003) (holding, der Texas law, party not required to demonstrate cause before terminating 
"at-will, non-exclu ve relationship" and may do so "for a good reason, a bad reason, or no 
reason at all"); H bard Chevrolet Co. v, Gen. Motors Corp., 873 F.2d 873, 876-78 (5th Cir. 
\989) (refusing to apply "good faith and fair dealing" to at-will termination provision under 
Michigan law). 

37 See Affiliation Agreement, pp. \-2 (Ex. "B" to Motion for Stay of Judgment). 
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Finally, Dr. Limbert, as the President of the University, reports to and takes direction from 

the lliL Board. In this case, Dr. Meredith has explained the lliL Board's policy concerning affiliated 

entities and the manner in which the IHL Board expected the institutional executive officers to 

implement that policy. There is no dispute that Dr. Limbert complied with the directions of her 

superiors (the lliL Board) when reviewing the proposed bylaws and using her discretion to terminate 

the Affiliation Agreement. The support from the lliL Board (as expressed in its Press Re1ease3~'and 

its subsequent approval of the affiliation with the new Alumni Association) clearlydemonsttites that 

Dr. Limbert acted in a manner consistent with lliL policy. The Court's disagreemenvWith the lliL 

Board's policy and implementation of that policy does not support a findin 

Limbert when her conduct complied with the lliL Board's directions. 

d. Improper application of c, 

Agreement were based 0- " 

concluded that Dr. Limbe 

a democracy, one 

and 

's to Alumnae Association 
/ 

rt's actions in terminating the Affiliation 

mpermiss 'hle grounds. ,,39 Specifically, the Court 

tion's right to free speech, holding that "in 

).ni_ih'ilained speech.'>4O This conclusion was 

L Press Release (~. 15, 2007) (Ex. "H" to Motion for Stay of Judgment). 

39 orlnion and Judgment, p.13 (Ex. "E" to Motion for Stay of Judgment) . 
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neither party offered legal support or factual argument regarding such a claim in the post-trial briefs. 

The Court's digression into a discussion of free speech, which the Court claims was "rai~ by 

[Plaintiff] in trial", is apparently based on an offhand remark by one of the Alumnae Ass'ociation's 

attorneys, without the benefit of a cause of action to support the comment. 

According to the Mississippi Supreme Court, trial courts may only J!];((nt such relief "which 

the original bill justifies and which is established by the main facts of ~e case, so long as the relief 

granted 'will not cause surprise or prejudice to the defendant. ",41 fo this case, the original bill does 

not justify relief granted for any alleged constitutional "free SjJ'eech" violation,"2 and such relief has 

undoubtedly caused surprise and unfair prejudice to Def¥dants, who hap no opportunity to respond 

to any such claim prior to the issuance of this Co 

respects as if they had been raised in the plea, 

of the parties .... " The Alumnae 

rd does not reflect, that Defendants 

:pends on whether the parties 
ed by the pleadings entered the 

C<ff~ at ~ If a party fails to objict because he does not recognize 
thb signific nce of the evidence introduced, however, he cannot be 

to ha e consented impliedly to the trial of the unpleaded issues 
t by it. Of course, his inability to comprehend the 

ign~;f.nce of the evidence must be reasonable in the circumstances 
ed. For example, implied consent is not found where evidence 
ced is relevant to a pleaded issue and the nonobjecting party 

41 "'rowelv. Crowe, 641 So. 2d 1100, 1004 (Miss. 1994). 

Amended Complaint (Ex. "G" to Motion for Stay ofJudgment). 
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has no notice that the evidence is intended to raise a new unpleaded 
issue into the case.43 

Defendants did not (and could not have) recognized that a constitutional claim was raised by 

the Alumnae Association, when the only discussion concerning "free speech" rial(ts was an off-

handed comment by legal counsel. Even the Alumnae Association d' 

theory as legitimate, as it failed to briefthe issue after trial. Thus, th~ committed procedural 

error when it sua sponte rendered its decision based oJf an y'nIfti~ed constitutional theory, 

Moreover, the Court's legal conclusion that D •. violated the Alumnae Association's 

First Amendment rights is erroneous as a The "speech" this Court finds 

constitutionally protected was inconsistent .e legitimate pedagogical and administrative 

messages the University sought to convey,. 'Court found, as a matter off act, that "Dr. Limbert 

was motivated by a well-grounded ~ / that an independent group of alumnae were trying to 

undermine her administration."44 se it is clear that the Alumnae Association's leaders were 

'rities of the University on behalf of an officially-sanctioned 

ctions in terminating the Affiliation Agreement with the Alumnae 

GoVemme~ties, while they do not possess constitutional rights, have the inherent 

power to conttjJl the <;t'intent of their expression, as well as the message that is conveyed by those 

eaking for them. The United States Supreme Court has held that, "when the 

~~, it may make content-based choices" about the messages disseminated by its 

itJley v, Ferguson, 638 So. 2d 1295, 1300 (Miss, 1994). 

inion and Judgment, p.12 (Ex. "E" to Motion for Stay of Judgment). 
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associates.45 Furthennore, when an ann of the State designates "private entitiCl§Ao convey a 

governmental message, it may take legitimate and appropriate steps to ensuryihat its message is 

neither garbled nor distorted by the grantee.',",6 As one court has puylf, "[ s limply because the 

government opens its mouth to speak does not give every outsjOe individual or group a First 

Amendment right to play ventriloquist.,,47 The individual mt'mbers of the Alumnae Association 

certainly have a constitutionally-protected right to voice t1yti'r opinions about perceived shortcomings 

on the part of the University's administration. Howtjier, the University has the corresponding right 

to withdraw its seal 0/ approval from such stat¢Ients when the University concludes that it is the 

Alumnae Association doing the talking. 

Attaching "free speech" rightsfto an alumni association affiliation creates a myriad of 

problems. For example, the At,fllijlfion Agreement pennits the Alumnae Association to use the 

Univ. o/Va., 515 U.S. 819, 834 (U.S. 1995) 
:ermines the conten e ed tion it provides, it is the University 

JL.Jntrm;tted the gov ent to regulate the content of what is or is not 
e i enlists private entities to convey its own message."). 

-rotj'£cas1ng System, Inc. v. Democratic Nat 'I Committee, 412 
art, -lymncurring) ("The purpose of the First Amendment is 

nd!hing in the guarantee precludes the government from 
tha~f its agents.") (quoting THOMAS EMERSON, THE SYSTEM 

(1970»; Muir v. Ala. Educ. Television Comm 'n, 688 F.2d 1033, 

owns v. Los Angeles Unified Sch. Dist., 228 F.3d 1003, 1013 (9th CiT. 2000) ("We 
that when a public high school is the speaker, its control of its own speech is not 

subjectfio the constraints of constitutional safeguards and forum analysis, but instead is measured 
by pra/tical considerations applicable to any individual's choice of how to convey oneself: 

other things, content, timing, and purpose."). 

21 
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i . University's names, symbols, trademarks, logos, and service marks.4s This Court's ruling would 

literally permit the "MUW" Alumnae Association to engage in "free speech" on a variety Qf"matters 

of public interest (e.g., elections, abortion, school prayer) which are either at ffilds with the 

University's position or a matter on which the University chooses to remain si\.ellt. However, as an 

officially-sanctioned affiliated entity bearing the University's name, the AIJlfnnaeAssociation would 

obviously lead many to perceive its voice as the University's voice. 

The Court has confused the First Amendment right to frj'edom of speech with the privilege 

of being an officially-sanctioned affiliated entity. The ....court has cited no authority for the 

proposition that the Alumnae Association has a constitUtional right to remain affiliated with the 

University. One federal court considering similar ii;ues has held that "the First Amendment does 

not require colleges to fund or recognize al 

impede the associational rights of its alumnYwhen it deC\ines~o recognize aP alumni group.,,49 

Defendants have done nothing to 11fevent AI ~ from freely voicing 

their opinions about the University' { adminis ther, the termlnationlof the Affiliation 

Agreement simply reflected the itt imprimatur on statements 

inconsistent with its own messlW:e or its dtfsirel\o re: irst Amendment may prohibit 

governmental bodies from not require the government to 

"C,g ,,,, Defendants deprived the Alumnae 

otlOn for Stay of Judgment). 

49 A~ IfIc Comm. of Baruch Black & Hispanic Alumni Ass 'n v. Bernard M. Baruch 
College, 72/. Supp. 522, 523 (S.D.N.Y. 1989). 
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e. Improper disaffiliation of new Alumni Association 

The Alumnae Association never alIeged that actions surrounding the formation of the new 

Alumni Association or Dr. Limbert's execution of an Affiliation Agreement with the Alumni 

Association were in bad faith. so None the less, this Court ordered DefendantsAo rescind the 

Affiliation Agreement with the new Alumni Association, executed by Dr. Lim¥rt for the University 

on March 27,2007, because "actions taken by [Dr. Limbert] to form a nevi' alumnae association and 

enter into a new affiliation agreement were also in bad faith."sl No eyf'dence supports the conclusion 

that Dr. Limbert's discussions with representatives of the new 

in bad faith, and the Court abused its discretion with this. 

Furthermore, this Court did not cite, and }fo party has identified, any reason why the 

University cannot affiliate with more than one l¢up of alumni. To the contrary, IHL Board policy 

does not limit the universities to a single affi)(ated relationship, and the undisputed testimony of Dr. 

Meredith showed that Mississippi uni#Sities regularly conduct business with multiple affiliated 

entities. Similarly, the IHL Boar4 h¢l the responsiqility to accept or reject the agreement between 

. Association, u~ng the judgment derived from its constitutional 

authority to manage an~ql c uilfrersities. This Court improperly compelled 

discretit7~ about a particular result, namely termination ofthe 

i ASsoc~otl' jnilaterallY determining that the University should only 

~qlnni grotW, ~s'\surt improperly supplanted Defendants' discretion with its 

so FirSl1'Amended Complmnt (Ex. "G" to Motion for Stay of Judgment). 

'mion and Order, p.13 (Ex. "E" to Motion for Stay of Judgment). 
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own preference for the University's affiliated relationships - - - a violation of the separation of 

powers doctrine. 

2. Defendants will suffer irreparable injury in absence of a stay. 

The Court's own findings establish that the Alumnae Association's leaders 

"remove [the president] and/or manage the university" and to "undermine [I. 

administration" by disrupting University operations. 52 Since the Court mand~ed that the University 

recognize the Alumnae Association as an officially-sanctioned affiliat¢ntity, nothing has occurred 

to suggest that these leaders' conduct will change. To the cofoary, the Alumnae Association 

leadership has become emboldened to continue its assault o;fthe University by demanding that the 

University consent to modifications to the Affiliation ~eement in direct violation of IHL Policy. 

It is difficult to imagine a more clear-cut case ¢' irreparable injury, as the Court has already 

determined that many of the Alumnae Associaj{on's actions as an affiliated entity were injurious to 

the University. 

n(luct by the AhJmnae Association leaders, the University 

affiliated with a new Alumni As rs displayed a willingness to respect and 

I~Slty\ artS, the IHL Board. This new Alumni 

Association has not t!QI.~n tfilLl'actions the c0rl ¢tributes to the Alumnae Association. The IHL 

rsity's deMterminate the Affiliation Agreement and approved 

~lumni ASSf\~) Absent a stay, the University will have no viable 

n and Judgment, pp. 8 and 12 (Ex. "E" to Motion for Stay of Judgment). 
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! ' alumni support group and, if successful on appeal, will have to re-start the process of affiliating with 

an organization that supports the mission and priorities of the University and the IHL Board. 53 

In addition, the Opinion raises serious questions concerning the accreditation of the public 

institutions governed by the IHL Board. Each of the public institutions in Mississippi are members 

ofthe Southern Association of Colleges and Schools, commonly referred to as SACS.Ahe SACS 

Commission on Colleges is the recognized regional accreditation body for coll~es in the eleven 

southern states, including Mississippi. As observed by Dr. Meredith, the 9Pinion puts at risk the 

accreditation of Mississippi's public institutions of higher learning 

governance and administration and external influence. 54 In other yfords, the Opinion decreases the 

ability of Mississippi's universities to control their mission a;ld priorities and increases the ability 

of officially-sanctioned affiliated entities to interfere wit1~miversity operations. 

Defendants will suffer irreparable harm in th¢ibsence of a stay. 

3. No substantial harm will be doneAo other interested persons . 

. -the outcome of this litigation are the Alumnae 

ivlng its written notice oftermination more 

than ten months ago, the Alu an active Mississippi corporation, held 

regular business meeth'gs, ani 

Association cannot s 

r Dr. Claudia A. Limbert (December 12, 2007) (Ex. "I" to Motion for 

54 See Affidj!Vit of Thomas C. Meredith, Ed.D. (December II, 2007) (Ex. "J" to Motion 
for Stay of Judgm¢'nt). 
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On the other hand, the new Alumni Association has just begun operations after months of 

hard work by its organizers. The new Association is in the middle of a membership drive and 

not yet had time to establish itself as a viable organization. Without a stay, this Court's martdates 

will seriously disrupt the new Association's fledgling operations and make it very difficult for the 

new Association to resume operations once Defendants prevail on their appeal. ~is potential harm 

to the new Association is aggravated by the fact that it was never a party t~the instant action and did 

not have the opportunity to defend its interests before the Court's S'frder stripping its affiliation. 

4. Stay will not harm public interest. 

A stay of this Court's rulings pending appeal wiII.,not harm the public interest. The public 

is best served by private entities which actually suppOlfthe mission and priorities of their respective 

affiliated public universities - - - rather than entiti¥ which continually seek to undermine and wrest 

control from the public servants appointed by.the IHL board to administer those institutions. 

In fact, public interest weighs y< fay6r of a stay, ~us allowing the IHL Board to administer 

the operations of Mississippi's in the Mississippi Constitution, applicable 

statutes, and the policies of thq'IHIj Board. ~ cf:ourt's ruling has, in effect, eliminated the 

University's authority t<1\;psWje tlftt its affilia;~titressuPPort the mission and priorities of the 

University and the IHL, ~d\Wil)'requirlth~iversity to withstand further attacks on its autonomy 

0l/t~c7-sa~c:ane~ group. The ruling could have a far-reaching impact 

'"rlli~ J.d ""," ... ti~, '.drnl' •• thci, ""lity (Md d""'oJ In wml< 

d the\~ to maintain a sufficient degree of institutional autonomy to 

--~Ir-.r(---tl~~f(------. \ .~ 
V l:vit of Renee N. Flynt (December 12, 2007) (Ex. "K" to Motion for Stay of 
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meet appropriate accreditation standards. The uncertainty created by this Court's mandates could 

cause substantial harm to all of the State's universities. 

5. Defendants are not required to post bond. 

As agencies and/or agents of the State of Mississippi, Defendants are exempt !J:<lm any 

requirement ofa bond pending appeal under MISS. R. CN. P. 62(f) and MISS. CODE.,KNN. § 11-51-

101. Therefore, if this Court grants Defendants' Motion, relief should issue i 

CONCLUSION 

Defendants have presented a substantial case on the merits wjdl respect to their appeal of this 

Court's Opinion and Judgment. Because this appeal involves s¢ous legal questions and the equities 

weigh in favor of injunctive relief, this Court should j£ay the effect of its mandates pending 

resolution of Defendants' appeal. Maintenance offoe status quo will not harm the Alumnae 

Association, which has continued to function (ani engage in protracted litigation) since receiving 

its notice of termination more than ten mOll 

its judgment pending completion of 

THIS, the ~ay 

\ r 
J\ 

g~. Defendants request this COUIt immediately stay 

DR. CLAUDIA A. LIMBERT, PRESIDENT; 
MISSISSIPPI UNIVERSITY FOR WOMEN; and 
MISSISSIPPI BOARD OF TRUSTEES OF STATE 
INSTITUTIONS OF HI(]HER LEARNING 

27 

A YO, JR: (MB WJ{;S492) 
. WATKINS, JR. ~MB NO. 102348) 

YS FOR DEFENDANTS/APPELLANTS 



: 

OF COUNSEL: 

MAyo MALLETfE PLLC 

5 University Office Park 
2094 Old Taylor Road 
Post Office Box 1456 
Oxford, Mississippi 38655 

i 

Telephone: (662) 236-0055 
Facsimile: (662) 236-0035 

~ 

) 

David Sanders, Esquire 
MITCHELL, McNurr & SAMS, P.A. 
Post Office Box 1366 
Columbus, Mississippi 39703 
Telephone: (662) 328-23 
Facsimile: (662) 328-&<h5 

// 
M 
) 

28 



I 

, 

, . 

, 

I . 

---
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! FILE COP 
IN THE CHANCERY COURT OF LOWNDES COUNTY, MISSISSIPPI 

~ l E 
MISSISSIPPI UNIVERSITY FOR WOMEN 

ALUMNAE ASSOCIATION f 
v. ~ D NO.2007-0220-C 

JAN 2 8 2008 
CLAUDIA A. LIMBERT, individually and in 
her official capacity; MISSISSIPPL,J. ~ 71~ 
UNIVERSITY FOR WOMEN; and BOAR9"'T'" F IChahCetV Clerk 
OF TRUSTEES OF MISSISSIPPI STATE 
INSTITUTIONS OF HIGHER LEARNING DEFENDANTS 

MISSISSIPPI UNIVERSITY FOR WOMEN COUNTER-CLAIMANT 

v. 

MISSISSIPPI UNIVERSITY FOR WO 
ALUMNAE ASSOCIATION 

Rather than have the 4JiIuW$. 

COUNTER-DEFENDANT 

ORT OF DEFENDANTS' RESPONSE 
's MOTION TO ENFORCE JUDGMENT 

:rs apparently want W's world turned upside down. 

sociation serve and support the mission of the University as 

ers insist that the University serve and 

d conflict of interest policy). These leaders long ago lost 

r role in the life of the University and have again crossed the line 

,~ AlV~ement anXterf~ence. 
/ / N~w, under the guiseof a "Motion to Enforce Judgment", the Alumnae Association is, in 

/ "-
rea ty, asking this Court to alter and amend its Opinion and Judgment.' Specifically, the Alumnae 

'See MRCP 59. 
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Association wants this Court to strike numerous provisions in the Affiliation Agreement and in effect 

to restructure the relationship between the University and the Alumnae Association - - - despite this 

Court's explicit command that the parties abide by the "existing and valid" Affiliation Agreement 

and despite express provisions ofIHL Board Policy, which the Association ignores. At tjrtlleast, the 

conduct of the Alumnae Association leaders makes clear that their goal was/and is to exert 

significant control of the University free from any obligation to otherwise sundOrt its administration. 

If this Court will not permit the University to sever its rel¢,"onship with the Alumnae 

Association despite its leaders' disruptive actions, this Court"should, at the least, require the 

Alumnae Association to fulfill its contractual obligations an9"reject the Association's request to re-

write the terms of its relationship with the Universi Alternatively, if this Court accepts the 

Alumnae Association's contention that the AffiliatW'n Agreement "is not a valid contract" without 

the drastic revisions it demands,2 the Court sho"d'd declare the Affiliat,ion Agreement null and void, 

ending the relationship between the Alu 

representatives were t and leadership of the University and to 

remove Dr. Claudi! rther found thatthe Association's criticisms 

.g with the administration of university business".4 

·efin Support of Motion to Enforce Judgment, p.1 I (December 18, 2007) . 

. • on and Final Judgment, p. 8 (Ex. "A" to PI. 's Motion to Enforce Judgment) . 

. 4 n.2, 5, 12 and 13. 

2 



i 

~ 
) 

Finally, the Court concluded that Dr. Limbert had the right to exercise her judgment in terminating 

the written Affiliation Agreement between the Association and the University.s 

After discussing the problems that arose between the University and Alumnae Associatio 

leaders concerning the Association's proposed bylaws, the Court determined that Dr. Limbettacted 

in bad faith by her "refusal to approve the By-Laws" and her "action in terminating 

over the By-Laws". Ultimately, this Court granted the following relief: 

An injunction mandating that Dr. Limbert uphold the e . ting and 
valid affiliation agreement between the Associa· n and the 
University, dated October 25, 2006, and that Dr. bert operate 
under the affiliation agreement in good faith fur e duration of the 
Agreement is hereby ordered and entered .... 

Within a few days after this Court issued its Opiniol)MdJudgment, the Alumnae Association 

indicated that it would soon provide its Bylaws to the Ufiiversity,6 apparCft\tlyin a form different than 

the version represented to this Court at tria e Association as .acceptable.' In addition, the 

Association identified one provision of the A it unilaterally deemed invalid. S 

Later, the Association changed i~ 'wi\l4J)h1 provisions of the Affiliation 

Agreement were no longer acceptabJ, fumAti 
, :Q! J 

ot required modifications to the Affiliation 

sId. at p. 9. I ~/ 
6See Email from HuJey to Mayo (Oc ober 10, 2007) (Ex. "A" to Defendants' Response 

to Motion to Enforce Jud2ilent). 

ompretta to Mayo with attached proposed Bylaws (January 29, 2007) 
(marked as Trial Exhibij"P-7") (Ex. "B" to Defendants' Response to Motion to Enforce 
Judgment). 

SSee Email 
to Motion to Enforl 

m Hussey to Mayo (October 10,2007) (Ex. "A" to Defendants' Response 
Judgment). 

3 
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Agreement was a prerequisite to addressing any other issues.9 For weeks, the University awllited 

delivery of the Bylaws and the Association's modified affiliation agreement. 

Eventually, the Association provided to the University a proposed seyof Bylaws and a 

Constitution totally different from the Bylaws presented to the University il}J'anuary 2007 and to the 

Court at trial. 10 In addition, the Association forwarded to the jd'niversity a new affiliation 

agreement. II According to the Alumnae Association, this tour;f s Opinion "supports each of the 

changes in the 'redline' version" of the affiliation a 

The Alumnae Association now interprets thi$ C})6rt's Opinion and Judgment as drastically 

revising the Affiliation Agreement entered ~efJniversity on October 26, 2006. Based on a 

severabilityprovision13 that provides for ~vatUthe balance of the Agreement if any provisions 

are declared "invalid or non-enforcOO.ble"J thWAssociation suggests that this Court in fact silently 

struck numerous provisions, resulting in a VJew affiliation agreement. In the process, the Alumnae 

9See Email from 
to Motion to Enforce Jud 

ayo (November 15, 2007) (Ex. "C" to Defendants' Response 
t'The affiliation agreement is the contractual cornerstone of the 

*~e University. Until we can reach an agreement on the changes 
. ment, it is unwise to attempt to address issues that mayor may not 

eement. "). 

IOSee Email 4"om GlJre to Mayo with attached proposed bylaws and constitution 
(November.J9~007)t(Ex.I'D" to Defendants' Response to Motion to Enforce Judgment). 

30,2007) 
IlIUAFQm (jore to Mayo with attached "redline" affiliation agreement (November 
H"~endants' Response to Motion to Enforce Judgment). 

13See AffiliatjPn Agreement, § 8.6 (Ex. "K" to PI.'s Motion to Enforce Judgment). 
"-._-
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Association ignores another provision expressly requiring "mutual assent" for any amendment to th, 

Affiliation Agreement. 14 

As an initial matter, the Alumnae Association's position as to the effect of 

Opinion and Judgment contradicts the relief requested by the Association and thyfelief granted by 

this Court. The Association never asked this Court to amend the Affilooion Agreement or to 

renegotiate this fundamental document establishing its relationship ~th the University. To the 

contrary, the Association specifically asked this Court to mandat¢1ts continued enforcement. IS 

The changes now demanded for the first time by the 1lfunnae Association go to the heart of 

the relationship between the University and the Associati/n and violate numerous provisions of the 

IHL. Policy that govern Mississippi's public universi!les' relationships with affiliated entities. For 

example, the Alumnae Association argues that ~ Court's Opinion and Judgment resulted in the 

following changes to the Affiliation Agree 

i) 

ii) 

deleted a provision reqqfri11i an annual audit of the Association's 
books and records, as sD/x:~cally requir4y\IHL Policy;16 

versity to audit the 
ruWnJli~ity funds provided to the 

ort specifYing how University 
. tqthe University from this use; 
I 

14Id. at § 7.3. 

lion tequested that this Court mandate Dr. Limbert, the 
''uphold the~ting and valid affiliation agreement between the 

i"*ersfty, dated October 25, 2006", and "operate under the affiliation 
e duration of the agreement ... ". See Pl.'s Post-Trial Brief, p. 25 

I%e ASSOciat~. 0 has apparently conceded that this particular demanded modification 
violates IHL Policy. Se Pl.'s Brief in Support of Response to Defendants' Motion for Stay of 
Judgment Pending Ap eal, pp. 19-20 (January 14, 2008). 

\ 
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iii) 

iv) 

v) 

vi) 

" 

) 
~-"'l 

deleted a provision prohibiting the use of the University's names, 
symbols and logos after tennination, as provided by IHL Policy; 

deleted provisions prohibiting the Alumnae Association from 
applying for SOl(c)(3) status and engaging in fund raising acti~~ 
in competition with the University's Foundation and from ¢ering 
transactions that create liability for the University; 

added a provision making the Alumnae Association 
exclusive affiliated alumni group; 

deleted a provision clarifying that the Al 
legal entitlement to University funding, p 

:ae Association has no 

vii) added a provision requiring the U;;;"V ity to grant "in good faith" 
any reasonable request made by the umnae Association for an IHL 
employee to hold a voting positi on the Association's Board, in 
direct violation of IHL Polity; ; 

viii) 

ix) 

x) 

that the Alumnae Association now wants this Court 

xercised its "free will" when it negotiated and signed 

ent, while represented by the Mike Moore Law Finn. If the Association no 

nefit of its bargain, this Court should accept the Association's recommendation 

Agreement invalid, thus ending its relationship with the University. 

6 
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I Not only is the Association wrong substantively, the Alumnae Association's requested post-

trial relief is also procedurally barred. MRCP 59( e) allows a party ten days to request that a court 

./ 

alter or amend ajudgment. The Association never made any such request, this Court should not 

pennit the Alumnae Association to do so at this late date, more th¢ 90 days after entry of the 

Opinion and Judgment while this matter is pending on appeal. 

Alumnae Association's Mis06nduct 

Attempting to mask its true goal of re-writin, .e Affiliation Agreement, the Alumnae 

Association continues with the same misconduct ci in its Opinion and Judgment, 

i.e., "unmerited" ad hominem attacks on Dr. Lim\fert, undennining,bfUniversity administration and 

efforts to manage the University. The bpcfess claims in the ./.ssociation's Brief in Support of 

Motion to Enforce Judgment are prime{exfonples of the Associlition's unchanged modus operandi. 

1. 

a memberofits Board of Directors 

'ovided the University with infonnation 

Dr. Betcher to the PIE Counci1." 

its m\nd and decided that Dr. Betcher was not a member of 

its Board. I icated that Dr. Gary Bouse, who serves as President of the 

Fo 18 As Dr. Bouse is a member of the PIE Council, the 

i 
"See ciliJIftive Emails (Ex. "F" to Defendants' Response to Motion to Enforce 

Judgment). 

18Id. 
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Association's Board is represented on the Council}9 The University does not unsJerstand the 
.-// 

Association's confusion on this situation. Regardless, this is an example -<)(the Association 

attempting to micro manage University operations. 

2. Association Member/Alumni List 

The Association's request for information from the 01)tce of Alumni Relations has changed 

over time. Initially, the Association wanted a list of its members. As communicated to the 

Association, the University understands that, at one tjrne, the Association's bylaws required annual 

contributions to the University's Foundation as,a prerequisite fur active membership status.20 In 

cooperation with the University's Foundatiq6, 21 the Office of Alumni Relations has previously 

provided such a list of Association memllis who had made these annual contributions. However, 

as the University understood that t)ts;/#ssociation had or. was changing its bylaws, the University 

"'l..-t th" th, "'-,ci," •• 00_ i •• ~ m=~"""M ond ontori •. 

The Association basi noWchanged its req~ seeking a list of all University alumni . 

. estion, all aIM Uot members of the Association. Moreover, 

the University does no 

request and use info 

maintain a &urre~of alumni. Periodically, the University will 

'om the FOU~ (w ch does maintain such a database) about the 

University'S ~m\ll!!X 

19See Affidavjl of Dr. Gary A. Bouse, ~ 9 (January 18, 2008) (Ex. "G" to Defendants' 
Response to Motionfto Enforce Judgment). 

21The f]4{jversity's Foundation is a separate legal entity with its own independent Board of 
Directors.Jd. at ~ 4. 
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As the University has indicated to the Alumnae Association, the University has an alumni 

directory prepared in 2002 that is available for sale. In addition, the University is in the process of 

creating a new alumni directory, which will be completed and available for purchase shortly.22 

3. Foundation Accounts 

As it did at trial, the Alumnae Association refuses to accept certain uncontroverted truths 

about the various accounts mentioned by the Association in its BPl'ef. 

First, neither the University nor the Association owns the funds held in these various 

accounts. The accounts are owned and maintained bythc;.{Jniversity's Foundation. Certain persons 

serve as account managers for the accounts, but, ulti,¢.ately, the funds are spent in accordance with 

Foundation procedure.23 

Second, Dr. Limbert has no sign. 

While she did create one of the funds (St, 

houses the University's Offi 

accounts and does not 

statement tha 

22Id. at ~ 8 

23Id. at ~ 6 

or other authority over the spending of these funds. 

or the benefit of a state-owned building that 

N' .... '" "'''cP"e account manager and does not 

Imbert has never taken funds from these 

Just as the Association's President has 

of stealing property,24 the Association's 

another example of its leaders' malicious 

24See PI.'s 9Pposition to Counter-Claimant University's Motion for Preliminary 
Injunction, p.9 (May 7,2007) ("Limbert wrongfully seized property and funds belonging to [the 
Association], and has not returned the stolen property and funds to the Association .... "). 

9 
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Third, contrary to the Association's suggestion in its Brief,2s this Court did not address these 

accounts at any point in its Opinion and Judgment. Nor could it do so. The Foundation is not-and 

never has been a party to these proceedings. While the Association did subpoena Y<5lumes of 

documents from the Foundation at great expense to the Foundation (for which Association has 

failed to reimburse the Foundation), the Association never used any of thi:M'nformation at trial. 

In sum, if the Association has any issues concerning any acsxfunts at the Foundation, the 

Association should take up those issues with the Foundation. /lbe University does not own or 

control those funds, as made clear at trial. 

4. Alumni Association26 

Since this Court's ruling on October I, the.lJniversity has not provided any support to the 

Alumni Association.27 The University is 

conducted and has not been invited 

represented the Alumni Associatio 

ctober I, the University has not 

ifl official Ii lal~ association. In early October, 

2"rhe Alurnnae,Ats ciation's continuediise of the phrase "Dr. Limbert's appointed" to 
identifY the Alumni As'sJ~ ation reflects a disregard for the undisputed facts and a disdain for the 
thousands ofMUW al . who have chosen to avoid participation in the Alumnae Association's 
organization. Dr. Lim ert appointed a single person (Andrea Overby, an alumna of the 
University) to lead a mrnittee of Ms. Overby's choosing to study and make recommendations 
to the University co cerning development of a positive relationship with its affiliated alumni 
association. Fro there, many MUW alumni volunteered their time and energy to address and 
resolve the prob ms created by the Alumnae Association leaders. 

27 See B,6use Affidavit, ~ 5 (Ex. "G" to Defendants' Response to Motion to Enforce 
Judgment). 
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hand, as reflected by the emails,28 the University has coordinated several meetings and events for the 

Alumnae Association, including an on-campus meeting of its Board of Directors in October. 

The Association is correct that the IHL Board has not taken formal action to rellcind the 

affiliation agreement. First, there is no need for formal action in the light of the CowfS Opinion and 

Judgment, which the University has fully honored. 

Second, as reflected in the emails the Alumnae Association pfovided to the Court, the 

University, Dr. Limbert and the IHL Board have attempted in good''faith to resolve the issues with 

the Alumnae Association in a manner which would includei'merger or joinder of the Alumnae 

Association and the Alumni Association. UnexDectlilfllv. the Alumnae Association ceased 

discussions with the University and the IHL Board on"November 12. Then, after weeks of requests 

from the University, the Alumnae Association fin#\y provided thP University with its version of the 

"existing and valid" affiliation agreement. or reasons ll'e(1)yo1S9l1SSed, the University, Dr. 

Limbert and the IHL Board immediately~ this Court '~the judgment, which motion is still 

pending before this Court. '\V / JV 
. tion with which the University has 

maintained any dealings sin, ae Association. 

5. 

conducted a s lbertland the University. Once again, the misconduct 

's leaders reflects the diffic-mties encountered by the University in attempting to 

have a meaningful reljdionship with this organization. 

28See n.30, infra. 
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Following the Opinion and Judgment as Defendants considered pursuing an appeal, the 

parties agreed that all communications between the parties should flow through legal counsel to 

ensure effective communication and to avoid misunderstandings. Ultimately, Defendants did pursue 

their appeal, so the limitations on direct contacts remained in place and will remain in place during 

the pendency of the appeal.29 

Contrary to the Association's suggestion, however, ~e of this has created any hardship. 

TIle Association has made numerous requests for assis~ or information from the University. 

Typically, the University has either approved direct corct with the appropriate person on canlpUS 

or has provided the requested information. Bywayo~xample, the University has quicldyresponded 

to numerous requests forwarded by the Alurnnae,Association, it\cluding those requests made a part 

of the Association's Motion to Enforce.30 

The only problems have arise; from the Association's legal 

counsel to the University's al ected in their "8, Ms. Hussey and Ms. Gore suggested 

f t2iem were J6.enlbers of the Association and that all of them 

fanytype dil\lcflxwith the University.31 The Association's legal 

ed to llmit dire&t cont . s made even more. necessary by the fact that 
socia . on and as one of its two legal counsel. Ms. 

ithout notice'iwitch ts between lawyer and client. See Email 
.ched letter from Gore 0 Bouse (November 30, 2007) (Ex. "H" to 

otion to Enforce Ju gment). 

'Emails (Ex. "I" to Defendants' Response to Motion to Enforce 

31See col!Yefive Emails (Ex. "J" to Defendants' Response to Motion to Enforce 
Judgment). 

12 



counsel knew this was false and knew that such a misrepresentation would simply,A:reate more 

confusion and dissension among the University's alumni. 

As mentioned by the Alumnae Association, Defendants did suggest1n October that certain 

non-lawyer representatives meet to discuss settlement. This b e necessary as it was quite 

apparent that the Association's legal counsel had no desire to a<;l1ieve a resolution. Unfortunately, 

after a couple of preliminary meetings, the Alumnae AssojlIation's leaders ended the process and 

refused to permit the Association's President, Susan P,ickett, to have further discussions with Dr. 

Limbert.32 The holding of such settlement discussjOns is not "highly irregular" but the abrupt and 

unexplained cessation of such discussions certljiltIy is. 

eLUSION 

The Alumnae Association does ubt want to support the mission of the University as an 

"affiliated entity" normally would. 19S¢ad, the Alumnae Association wants to get rid of Dr. Limbert 

and take control of the UniversilJ\...~jnanage for its purposes. This Court does not have to take any 

should declare the 

it - - - for better <lr worse - - - is in full force and effect now. 

should stay the judgment pending 

., matter to the Mis~,iippi Supreme Court. Alternatively, this Court 

Aw_~ void, u wgg"''' by th,AI ..... ' ",,,,,,,,lion 

.~ { 
32See collq6tive Emails (Ex. "K" to Defendants' Response to Motion to Enforce 

Judgmem)· 
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THIS, the 21" day of January, 2008. 

OF COUNSEL: 
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STATEMENT OF ISSUES 

THE COMMISSION'S RULING WAS APPROPRIATE, DID APPLY THE 
CORRECT LEGAL STANDARD, AND WAS SUPPORTED BY A 
PREPONDERANCE OF THE EVIDENCE. 

THE RULING OF THE COMMISSION CORRECTLY APPLIED THE LAW IN 
REGARDS TO REQUIRING THE EMPLOYERS TO OBTAIN WORKERS' 
COMPENSATION INSURANCE COVERAGE PRIOR TO THE TIME THAT THE 
CLAIMANT SUFFERED AN ON THE JOB INJURY. 

3. THE RULING OF THE COMMISSION WAS CORRECT IN RULING THAT THE 
CLAIMANT DID NOT WAIVE HIS RIGHTS TO WORKERS' COMPENSATION 
BENEFITS BY ACCEPTANCE OF BENEFITS PAID UNDER AN AIG POLICY 
AND FURTHER THAT THE EMPLOYERS ARE NOT ENTITLED TO A CREDIT 
FOR PAYMENTS MADE UNDER THIS POLICY. 
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STATEMENT OF THE CASE 

This case deals with whether or not the job related injury suffered by the 

Claimant, George Lee Dukes, falls within the ambit of the Workers' Compensation Act 

(hereinafter referred to as the Act). The Claimant asserts that it does, but the appellants, 

the employers herein, argue that they did not fall within the requirements of the Act at 

such time as the Claimant was injured. 

The Claimant was injured on July 16, 2003. He subsequently filed his motion to 

controvert, and on May 11, 2006, the AU rendered an Order finding that the Claimant's 

injury did fall within the act and awarded the Claimant benefits. The employers filed an 

appeal to the full commission. On November 9, 2006, the full commission affirmed the 

ruling of the ALl (R.E. 1,2) 

Thereafter, the employers filed an appeal to the Circuit Court of Newton County. 

On June 29, 2007, the Circuit Court affirmed the full Commission. (R.E. 3) 

George Dukes and Joe Jordan were employed by Kevin and Roy White in the 

latter part of June, 2003, as saw hands in their logging operation. They were paid $90.00 

per day. It should be noted that the Claimant had worked for Hickory Timber Company 

which had gone out of business in December, 2002. Hickory Timber had been owned by 

Roy White's wife but was managed by Roy White.( Tr. 17,18,19,20,28,31,32,33). 

Thereafter, Roy White decided to go back into the logging business. In late June, 

2003, he hired the Claimant and six other men as his work force. The logging operation 

started in earnest in the last week of June, 2003. The Whites regularly employed two saw 

hands, a skidder operator, a mechanic, two truck drivers, and a foreman. 

(Tr. 22,23,25,26,28,29,32,35, 36, 51,52,53,54, 116, 117, 118, 119, 128, 129, 130) 

2 



! j 

I' 
For reasons best known unto themselves, the Whites wrote payroll checks on June 

27,2003, but paid their employees in cash for the weeks ending July 4 and July 11,2003 

Although the claimants worked three (3) days during the week ending July 18, only one 

payroll check was written for one (I) member of the whole logging crew and that check 

was payable to Joe Jordan. George Dukes was not paid for almost a year. (Tr. 62, 96, 97). 

On July 16,2003, the Claimant and Joe Jordan were severely injured while in the 

process of felling a tree. As the tree fell, another tree behind them fell upon them. No 

determination was ever made why this tree fell upon them.( Tr. 120) 

The Claimant suffered a humeral fracture and an inferior subluxation. Since the 

accident he has had difficulty with finger grip and numbness over the left small finger. 

(See Dr. Robert Tiel's letter to Dr. Lon Alexander dated July 18,2004, R.E. 4) 

After his injury, the Claimant discovered that the Whites did not have workers' 

compensation insurance. However, the Whites had taken out a disability policy for their 

employees which did pay a few weeks of disability payments to Dukes. On the benefits 

schedule page, Roy White gave the information that he had seven (7) employees as of 

June 24, 2003.( Tr. 60,61) (R.E. 5) 

The Whites did eventually obtain workers' compensation insurance on July 28, 

2003. However, this coverage did not provide any benefits to Jordan or Dukes. (Tr. 89) 

The Whites did file a motion to bifurcate after March 29, 2005. At the hearing on 

i . April 4, 2005, their attorney said" It was my, suppose a suggestion - it was in the form of 

I 
I . a motion, but it was my suggestion to the Commission to do it that simply to - to clarify 

! 
the record and separate the record as to what portion of the hearing addressed which 

I . 
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issue." The Administrative Law Judge overruled the motion and proceeded to trial. But 

no harm accrued to the Whites. (Tr. 12, 13, 14 ) 

At the hearing it became painfully apparent that the Whites kept poor records and 

paid by cash. During discovery the Appellee requested copies of all documents which 

would reflect how much had been paid to Jordan and Dukes. Roy White testified that he 

did have a time book which would reflect days and hours worked by his employees, but 

he had not looked for it and did not produce it. (Tr. 48, 49) 

1 
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SUMMARY OF THE ARGUMENT 

I. 

Pursuant to § 71-3-5, Miss. Code Ann., 1972 as amended, employers fall within 

the ambit of the Mississippi Workers Compensation Act if the employer: 

'" have in service five (5) or more workmen or 
operatives regularly in the same business or in or 
about the same establishment under any contract of 
hire, express or implied. 

The Mississippi Supreme Court in Jackson v. Fly, 65 So.2d 782, 784-785 (Miss. 

1952) defined the meaning of "regularly employed" as: 

.... all employment in the usual course of trade, 
business, profession or occupation of the employers, 
the question whether the number of men employed 
is such as to bring the employer within the act is to 
be determined by the character of the work in which 
they are employed, however brief or long, and not 
by the character of the employment, whether 
regular, casual, occasional, periodical, or otherwise, 
so long as they are hired to do work in the common 
or usual business ofthe employer. 

In the case at bar the employers had seven (7) "regularly employed" workmen. 

Therefore, the employers fell within the Act. 

2. 

This is a workers' compensation case--not a criminal case nor a divorce action 

based upon a charge of uncondoned adultery. The appropriate standard of proof is by a 

preponderance of the evidence--not beyond a reasonable doubt nor by clear and 

convincing evidence. Further, doubtful claims should be resolved in favor of 

compensation, so as to fulfill the beneficial purpose of statutory law. 

5 
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3. 

Pursuant to § 71-3-7, Miss. Code Ann. 1972, compensation shall be payable for 

the disability of an employee from injury arising out of and in the course of his 

employment, and every employer who falls within the Act is liable for and shall secure 

the compensation payable to the employee. Further, an employer's liability under the Act 

is not affected by his failure to obtain insurance. 

4. 

The Commission was not in error when it ruled that certain occupational accident 

benefits were not creditable as payments made "in lieu of compensation." Further, the 

Commission did not err when it ruled that the Claimant did not make an election of his 

remedy by accepting benefits payable under an accident policy. 

i 
I . 

I 
I 
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ARGUMENT 

STANDARD OF REVIEW 

An appellate court must defer to an administrative agency's findings of fact if there is 

even a quantum of creditable evidence which supports the agency's decision. Hale vs. Ruleville 

Health Care Center, 687 So.2d 1221, 1224 (Miss. 1997). " This highly deferential standard of 

review essentially means that this Court and the circuit courts will not overturn a Commission 

decision unless said decision was arbitrary and capricious." Id. at 1225; Georgia Pacific 

Corporation vs. Taplin, 586 So.2d 823 (Miss. 1991). 

The Mississippi Supreme Court has held: 

We do not sit as triers of fact; that is done by the 
Commission. When we review the facts on appeal, it is not 
with an eye toward determining how we would resolve the 
factual issues were we the triers of fact; rather, our function 
is to determine whether there is substantial and creditable 
evidence to support the factual determination by the 
commiSSIOn. 

South Central Bell Telephone Co. vs Aden, 474 So.2d 584, 588 (Miss. 1985). Stated 

differently, this court may reverse the Commission's order only if it finds that order clearly 

erroneous and contrary to the overwhelming weight of evidence. Myles v. Rockwell Int'l.,_ 445 

So. 2d 528, 536 (Miss. 1983) (citing Masonite Corp. v. Fields, 229 Miss. 524, 91 So. 2d 282 

(Miss. 1956)); Riverside of Marks v. Russell, 324 So.2d 759, 762 (Miss. 1975). Appellate courts 

may not simply reweigh the evidence and substitute its decision for that of the Commission. 

Indeed, this court has a duty to defer to the Commission when its decision can be supported. 

Fought v. Stewart C. Irby Co., 523 So. 2d 314, 317(Miss. 1988). 
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ISSUES 

ISSUE NO. 1 

THE COMMISSION'S RULING WAS APPROPRIATE, DID 
APPLY THE CORRECT LEGAL STANDARD, AND WAS 

SUPPORTED BY A PREPONDERANCE OF THE EVIDENCE 

A. 
PREPONDERANCE OF THE EVIDENCE VERSUS 

CLEAR AND CONVINCING PROOF 

The employers are attempting to require Dukes to prove his case, not by a 

preponderance of the evidence, but by clear and convincing proof. This is not a quasi- criminal 

case. § 71-3-83, Miss. Code Ann., 1972, is not the controlling statute in this case. It plays no part 

in this case. § 71-3-83 is a penal statute that places a monetary fine and up to a year injail upon 

an employer for failure to secure the payment of compensation to an injured claimant. The 

claimant is not attempting to have the employers fined nor incarcerated. Even if the claimant 

desired to do so, he could not in this case. In order to avail himself of §71-3-83, the claimant 

would have to employ the services of the criminal courts of Newton County, Mississippi. There, 

the employers would be entitled to mount a defense and be tried by ajury of their peers. 

B. 

APPROPRIATE STANDARD OF PROOF 

The appropriate standard of proof in this case is by a preponderance of the evidence. "To 

establish entitlement to benefits under workers' compensation, the claimant bears the burden of 

proving by a preponderance of the evidence each element of the claim of disability." See: Bryan 

Foods, Inc. v. White, 913 So. 2d 1003, 1008 (Miss. App. 2005); Hedge v. Leggett & Platt, Inc., 

641 So. 2d 9,13 (Miss. 1994). 
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Further, "[D]oubtful claims should be resolved in favor of compensation, so as to fulfill 

the beneficial purpose of statutory law". See: Sharpe v. Choctaw Electronics Enterprises, 767 

So. 2d 1002, 1006 (Miss.2000); Frito-Lay, Inc. v. Leatherwood, 908 So. 2d 175, 180 ( Miss. 

App.2005); Miller Transps., Inc. v. Guthrie, 554 So. 2d. 917, 918 (Miss. 1989); Walker v. 

Delta Steel Bldgs. and Builders, 878 So. 2d. 113, reh. den., cert. den., 878 So. 2d. 66 ( Miss. 

App. 2003); Peco Foods of Mississippi v. Keyes ,820 So. 2d 775( Miss. App. 2002). 

c. 

CASE LAW DISTINGUISHED 

It should be noted in two earlier cases involving employers who fell within the Act but 

who violated § 71-3-83, the Supreme Court did not state that the claimants had to prove that their 

claim fell within the Act beyond a reasonable doubt or by clear and convincing proof. In 

Pascagoula Crab Company v. Holbrooks, 94 So. 2d 233, 234 (Miss. 1957), the Court had the 

perfect opportunity to state that the claimant was laboring under an heightened standard of proof. 

But it did not. In Jackson v. Fly, 60 So. 2d 782 (Miss. 1952) the Court looked with disfavor upon 

the employer and said: 

... The object of the statute is to shift the burden resulting from the 
accidents of our intense industrial activities from the employer to 
the general public. It is humane in its purpose, and its scope should 
be enlarged rather than restricted. Its provisions should be liberally 
construed, so as to include all services that can be reasonably said 
to come within them. pg. 786 . 

The cases cited by the employers are not applicable to the case at bar. The employers 

first cite McFadden v. Miss. State Bd. of Medical Licensure, 735 So. 2d 145 (Miss. 1999). 

McFadden deals with a quasi-criminal situation whereby a physician is charged with prescribing 

pain narcotics to drug abusers without appropriate reason or control. The Court held that since 
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the licensure statutes and regulations at issue were penal in nature, then the Board was required 

to prove its case by clear and convincing evidence. (pg. 152). 

In the case at bar, Dukes is only trying to obtain his rightful benefits. He is not 

attempting to penalize monetarily the employers nor is he trying to put them in jail. Simply put, 

this action is a civil action as opposed to a criminal or quasi-criminal action. 

The employers reliance upon Miss. Transp. Com'n v. Dewease, 691 So. 2d 1007 (Miss. 

1997) is misplaced. Dewease dealt with the narrow issue of whether or not penalties would be 

imposed for the untimely payment of medical benefits. It did not deal with the issue of whether 

or not the employer fell within the Act. But the Court did say: 

... Workers Compensation claims, and the laws that govern them, 
are to be construed broadly and liberally in favor of the claimant. 
(at pg. 1016) 

Finally, the employers rely upon Delcharnps, Inc., v. Baygents, 578 So. 2d 620 (Miss. 

1991). But this reliance is misplaced as well. Baygents deals with the imposition of the twenty 

percent (20%) penalty on unpaid disability installments as allowed pursuant to § 71-3-37 (6). 

The Court did not say that the issue of whether an employer falls within the Act should be 

strictly construed nor did it say that the claimant has to prove that the employer falls within the 

Act by anything more than a preponderance of the evidence. As a matter of fact, Baygents does 

not address this issue at all. 

D. 

THE COMMISSION FOLLOWED THE APPLICABLE LEGAL 
STANDARD IN REGARDS TO DETERMINING THAT THE 

EMPLOYER HAD FIVE OR MORE EMPLOYEES 
REGULARLY EMPLOYED AS REQUIRED BY § 71-3-5 
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§71-3-5, Miss. Code Ann., 1972, holds that the following employers shall fall within the 

parameters of the Act: 

Every person, firm and private corporation, including any public 
service corporation but excluding, however, all nonprofit 
charitable, fraternal, cultural, or religious corporations or 
associations, that have in service five (5) or more workmen or 
operatives regularly in the same business or in or about the same 
establishment under any contract of hire, express or implied. 

In order to prove that the employer employed five or more workmen, the Claimant must 

meet this burden by the preponderance ofthe evidence. (See Claimant's argument in subpart B). 

The employers wrongly assert that the phrase "regularly in the same business" has not 

been defined by Mississippi case law. To the contrary the phrase was very early on defined by 

the Supreme Court in Jackson v. Fly, 60 so. 2d 782 (Miss. 1952). (It should be noted that in 1952 

an employer was required to employ eight (8) employees before he fell within the Act.) The 

Court quoted with approval 58 Am. Jur., Workmen's Compensation, §87, pg. 640, as follows: 

... Under an act applicable to employers having not less than the 
specified number of workmen or operatives regularly employed, 
which defines the term 'regularly' as meaning all employments in 
the usual course of trade, business, profession or occupation of the 
employers, the question whether the number of men employed is 
such as to bring the employer within the act is to be determined by 
the character of the work in which they are employed, however 
brief or long, and not by the character of the employment, whether 
regular, casual, occasional, periodical, or otherwise, so long as they 
were hired to do work in the common or usual business of the 
employer. pg. 784-785. 

In further definition of the word "regularly" the Court quoted Larson's Workmen's 

Compensation Law, Vol. 1, § 52.20, pg. 769: 

...Since the practical effect of the numerical boundary is normally 
to determine whether compensation insurance is compulsory, an 
employer cannot be allowed to oscillate between coverage and 
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exemption as his labor force exceeds or falls below the minimum 
from day to day. Therefore, if an employer has once regularly 
employed enough men to come under the act, he remains there 
even when the number employed temporarily falls below the 
minimum .... 

* * * * * 

.... The word 'regularly' is not synonymous with constantly or 
continuously. The work may be intermittent and yet regular. Men 
may be regularly but not continuously employed... The word 
"regular" is used in the act as an antonym of the word "casual" 
and, when an employee is regular, or "regularly employed," he is 
not casual...pg 785 

The Court then ruled that the employer, although he never had more than seven 

employees working at any time, did fall within the Act because he did "regularly" employ more 

than eight employees in his work. pg 785 . 

..fly was explicitly followed in Mosley v. Jones, 80 So. 2d 819,821 (Miss. 1955), and 

Falco Lime v. Mayor of Vicksburg, 836 So. 2d 711 (Miss. 2002). 

In the case at bar, the employers had employed seven (7) workmen in late June, 2003. 

These seven (7) men were regularly employed in the logging operation through the date of the 

accident, and all seven (7) men were actually on the job when this horrific accident occurred. 

(Tr.28,3l,32,33,35,5l,52,57,58,61,85) 

Based upon the testimony of the employers, they faU within the Act. 

E. 

THE WEIGHT OF EVIDENCE DID VERIFY 
THAT FIVE OR MORE WORKMEN WERE 

REGULARLY EMPLOYED BY THE EMPLOYERS 

The claimant would incorporate his earlier arguments in regards to the faUacy of the 

employers' arguments that the claimant must prove by clear and convincing evidence that the 
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Employers regularly employed five (5) or more employees, The Employers' arguments are not 

sound in the law nor in the evidence, 

From an evidentiary standpoint, the claimants would refer this Commission to Roy 

White's testimony at page 28 ofthe transcript: 

Well, I hired Mr, Dukes, and I hired Mr. Jordan; 
and I hired a couple of truck drivers, I think it was 
Tony Buckley and Mr, Avis Gibbs, I believe was 
driving the trucks, 

**** 
I had Mr. Dawkins out there as a foreman and also 
Mr. Albert Johnson, and they were kind of working 
as co-foremen when I first went back in the 
business", 

Kevin White testified as follows on page 85: 

Q, All right Mr. White, do you have personal 
knowledge of which employees worked on a day to 
day basis in that last month (sic) of June? 

A 1- of course, I know that Joe and George did, 
Albert Johnson, Don Dawkins, I don't remember 
Earlee for sure during that time, but he was out 
there on in through July, I know, and, of course, 
Arvis Gibbs and Tony Buckley drove, you know, 
our trucks, 

In regards to payment records, it is clear that the Whites paid their employees with 

checks in June, 2003, The Claimant testified that he was paid in cash for the work performed for 

the first two weeks of July, 2004, (Tr. 117, 118, 131), It is interesting that Dukes' testimony was 

uncontradicted by the Whites, Roy White said that it was possible that he paid his employees in 

cash, (Tr, 59) Kevin White stated that he knew that his employees worked during the month of 

July, 2003, admitted that only one (I) paycheck was written in July, but he could not explain 
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how the other employees were paid during the rest of the month. (Tr. 95, 96). It should be noted 

that the Whites' bank statements reflected that only one (I) payroll check was written during the 

entire month of July, 2003, and that check was made payable to Joe Jordan. None of the other 

employees received a check even though the Whites admitted that the crew was working in July. 

(Tr.50, 52, 53, 54, 55, 80, 92, 93). It would seem logical that if the Whites did not pay by check 

then they paid in cash. There was also a good deal of contradictory testimony in regards to how 

many days were worked during the first two (2) weeks of July by the logging crew. George 

Dukes testified that the crew worked nine (9) days the first two (2) weeks and the first two and a 

half ( 2Y,) days the week in which he was injured. (Tr. 115, 116, 117, 118). 

Interestingly, Roy White testified that he had a time book which would reflect the 

number of hours and days worked by his employees. However, he not only did not produce the 

purported time book but stated that he had not even looked for it. It would be logical to assume 

that the time book was not produced because its contents would have been adverse to the Whites' 

position (Tr. 48, 49, 50). Furthermore, on December 23, 2003, the Claimant served his First 

Request for Production of Documents upon the Whites. Request to Produce No.6 asked them to 

produce all payroll and attendance records for the Claimant. The employers never produced nor 

gave any indication that any time book or books existed in regards to the Claimant. It can only 

be assumed that this information would have been contrary to the Whites' other testimony. (R.E. 

6). 

For the Whites to now complain that the claimant did not prove his case is contrary to 

the notion of fair play in light of the Whites' failure to produce relevant and material documents 

which would have been of aid to the Commission in deciding this case. 
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ISSUE II 

THE RULING OF THE COMMISSON CORRECTLY 
APPLIED THE LAW IN REGARDS TO REQUIRING THE 
EMPLOYERS TO OBTAIN WORKERS' COMPENSATION 

INSURANCE COVERAGE PRIOR TO THE TIME 
THAT THE CLAIMANT SUFFERED AN ON THE JOB INJURY. 

The appellee objects to this issue being raised at this late date. Impossibility to obtain 

workers' compensation coverage was not raised as an affirmative defense in the answer to the 

petition to controvert. (R.E.7, 8, 9) Neither Roy White nor Kevin White ever testified that it had 

been impossible to obtain workers' compensation coverage. The thrust of their testimony was 

that they were not subject to the Act and, therefore, not required to obtain coverage. 

The only testimony about this particular matter is to be found on pages 86 and 87 of the 

transcript. Kevin White testified that they, the employers, had not even attempted to get worker's 

compensation before late July, 2003, which was after the Claimant was injured. They had not 

talked to anyone about procuring coverage. Therefore, it would seem that the employers' 

argument that they could not obtain coverage is meritless in view of the fact that they did not 

attempt to get coverage at all until after the Claimant and Joe Jordan were injured. However, they 

were able to get coverage when they did apply for it. As a matter of fact, the employers obtained 

coverage on July 28, 2003, twelve days after the accident.(Tr. 88) 

From a close reading of Kevin White's testimony, it is clear that the employers did not 

obtain coverage until twelve days after the accident because of a decision made on their part to 

limit the expenses of their logging operation--not because of the impossibility of obtaining 

coverage. (Tr. 89) 

The argument ofthe appellants runs counter to the requirements of the Act. § 71-3-7, 

Miss. Code Ann., 1972 as amend., states as follows: 
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Compensation shall be payable for disability or death of an 
employee from injury or occupational disease arising out of and in 
the course of employment, without regards to fault as to the cause 
of the injury or occupational disease ... 

* * * * * 
Every employer to whom this chapter applies shall be liable for 
and shall secure the payment to his employees of the compensation 
payable under its provisions. 

Based upon this statute there is no waiting period, no grace period, allowable to the 

employer. If the employer falls within the Act and an employee is injured in the course of his 

employment, then the employer shall be liable for the payment of compensation to and for the 

benefit of the employee. Further, the Mississippi Supreme Court in Dawson's Dependents v. 

Delta W. Exploration Co., 245 Miss. 335,147 So. 2d 485 (1962) held that an employer's liability 

under the Act is not affected by his failure to obtain insurance. 

ISSUE III 

THE RULING OF THE COMMISSION WAS CORRECT IN 
RULING THAT THE CLAIMANT DID NOT WAIVE HIS RIGHTS 

TO WORKERS' COMPENSATION BENEFITS BY ACCEPTANCE 
OF BENEFITS PAID UNDER AN AIG POLICY AND FURTHER 
THAT THE EMPLOYERS ARE NOT ENTITLED TO A CREDIT 

FOR PAYMENTS MADE UNDER THIS POLICY 

A. 

SHOULD LINDEN LUMBER COMPANY HAVE 
BEEN DISMISSED FROM THE CASE 

The Claimant takes no position in regards to whether or not Linden Lumber should have 

been dismissed from the case. The Claimant looks to Roy White and Kevin White for 

satisfaction of his workers' compensation benefits. 
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B. 

DID THE CLAIMANT WAIVE HIS RIGHTS TO WORKERS' 
COMPENSATION BENEFITS WHEN HE WAS PAID 

BENEFITS UNDER AN ACCIDENT POLICY 

In regards to the issue of whether the claimant waived his rights to workers' 

compensation benefits, the claimant denies that the payment of certain medical bills and a few 

disability payments by the AIG policy terminated his rights to benefits pursuant to the Act. The 

argument of the employers flies in the face of long established precedent in Mississippi. See: 

Riddell v. Cagle, 227 Miss. 305, 85 So. 2d 926 (1956). In Miss Workers' Compensation, Dunn 

3,d Ed., §24, we find the following language. 

Non-waiver by acceptance of either benefits. The 
exclusiveness of the Act is also applied when the 
beneficiaries elect to claim compensation, and in such 
event liability is imposed without reference to other forms 
of insurance benefits which may have been secured, in lieu 
of compensation insurance, by the employer for the benefit 
of the employee or his dependants. Thus, liability under the 
Act is not discharged, in whole or in part, by the payment 
and acceptance of the proceeds of a life and accident policy 
taken out by the employer for the benefit of the employee 
and his dependents and such payment may not be 
considered as an advance payment of compensation. 

The mere fact that the Claimant received certain benefits does not take this case from 

within the Act. If it did, then every employer who has procured disability policies and accident 

policies for their employees would immediately terminate them for fear that payment and 

acceptance of benefits would destroy the exclusivity ofthe Act. 

c. 

ARE THE EMPLOYERS ENTITLED TO A CREDIT FOR 
BENEFITS PAID UNDER THE AIG POLICY 

The employers also argue that they are entitled to credit for any payments made pursuant 
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to the AIG policy. Although the employers argue that these benefits were paid in lieu of workers' 

compensation benefits, and should be credited accordingly, the policy in question is not, by its 

own terms, a workers compensation policy. Instead, this policy specifically provides that the 

benefits provided thereunder are not in lieu of workers' compensation benefits, but are instead 

separate benefits payable outside the applicable workers' compensation law. Even the employer 

admits this was a "non-compensation common law insurance po licy." 

In Sawyer v. Dependents of Head, 510 So.2d 472 (Miss. 1987), an uninsured employer 

was sued in tort, and also under the Workers' Compensation Law, by the dependants of a 

deceased employee, and was allowed to take credit against his workers' compensation liability 

for certain common law liability payments paid on his behalf. The Court reasoned that, under 

Miss. Code Ann. §7l-3-71, (rev. 2000), any common law recovery obtained by a claimant 

should be credited against the claimant's workers' compensation recovery, whether the common 

law recovery arises from a claim made against a third party, or against the employer itself. 510 

So. 2d at 476-480. There is no issue here arising under § 71-3-71, and no separate common law 

liability claim has been filed against the Employers. 

In the case at bar, the uninsured employers did not pay benefits to the Claimant as the 

result of a common law liability claim filed against them. Instead, the claimant received 

payments under the terms of a non-workers' compensation occupational accident insurance 

policy. In Riddell v. Cagle'S Estate, 85 So.2d. 926 (Miss. 1956), the dependants of a deceased 

worker filed a claim for workers' compensation benefits against the employer who "neither 

secured insurance to cover his [workers' compensation] liability nor became a self insurer." 85 

So.2d at 926. Instead, the employer secured an accidental death insurance policy, and upon the 

death of his employee, this policy paid the widow $5,000,00. When the widow and children were 
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awarded workers' compensation benefits, the employer sought credit for the accidental death 

benefits paid under the aforementioned policy. 85 So. 2d at 96. 

The Court denied the employer credit for these payments, and stated: 

The Commission did not approve Riddell's 
unorthodox method of protecting himself against 
liability for workmen's compensation benefits; and 
obviously would not have done so if it had been 
called on for that purpose. The policy did not 
purport to pay workmen's compensation benefits. 

* * * * * 
The appellant's act in purchasing the $5,000 policy 
on the life of Cagel did not release him from 
liability to Cagle's widow and dependents for such 
benefits as they are entitled to under the Workmen's 
Compensation Act. 

85 So.2d at 927. 

This decision was later upheld in Hedgepth v. Fair, 418 So. 2d. 814 (Miss. 1982), a 

similar case where an uninsured employer sought credit for $5,000.00 in life insurance benefits 

which had been secured by the employer and which were paid to the dependants of an employee 

killed on the job. As in the present case, the employer contended that "because he had voluntarily 

purchased the policy, the payment of [proceeds by the] insurance company constituted an 

advanced payment of compensation within the purview" of the Workers' Compensation Law, 

and should be credited against the employer's worker's compensation accordingly. 418 So.2d at 

815. 

The court rejected this claim because the employer "was neither a self· insurer nor 

otherwise within the act" which, in tum, belies its claim that benefits paid under a policy of 

insurance completely separate from and outside of the Workers' Compensation Law should be 

considered an advance payment of workers' compensation benefits, or a payment in lieu of 

workers' compensation benefits. 418 So. 2d at 815·816. 
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The upshot of these cases is that an employer subject to the Workers' Compensation Law 

may not evade the requirements thereof, and once caught, excuse their or mitigate their actions 

by offering completely unrelated insurance policies or proceeds as a substitute for proper 

workers' compensation insurance or approved self insurance. Otherwise, employers would feel 

perfectly free to evade the Workers' Compensation Law, knowing that if a cheaper insurance 

alternative could be found, this would be sufficient to discharge their workers' compensation 

liability. 

Employers may provide other disability or accident related benefits which are, as III 

Western Electric, Inc. v. Ferguson, 371 So .2d. 864 (Miss. 1979, "complementary to the 

compensation act."; but, they cannot evade the requirements of this Act and try to substitute a 

non-workers' compensation insurance policy in the place of acceptable workers' compensation 

insurance. 

CONCLUSION 

The Claimant suffered a severe injury on July 16,2003, while in the course and scope of 

his employment. The employers had at least seven workmen regularly employed in their business 

at the time of the accident. For reasons best known unto themselves, they failed to have 

workmen's compensation insurance. They were under a clear legal duty to have the claimant 

covered by workers' compensation insurance. The record is clear that they simply failed to 

procure the insurance. From a close review of the employer's testimony it is obvious that they 

failed to procure the coverage because they simply did not want to incur the added expense. If 

the employers did not want to run the risk of personal liability, then they should not have started 

their work activities until they had procured the insurance coverage. 
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The employers have done all within their power to avoid their duties and responsibilities 

under the law in this matter. More than four years have elapsed since the claimant was injured. It 

is high time for the employers to step up to the plate and shoulder their moral and legal 

responsibilities. 

Respectfully Submitted, 
GEORGE LEE DUKES, Ap. 

~ 
BY: THOMA 
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