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ARGUMENT

This Court should reverse the judgment of the Chancery Court of Forrest County
finding that the tax deed of Betty Reed was defective for improper statutory notice by the
Chancery Clerk. Florimonte argues correctly that the statute strictly construes the
statutory notice requirements in favor of the landowner. However, Florimonte ignores
that there is no prescribed formula for the clerk’s affidavit.

None.

Florimonte also fails to address the fine point of law that the affidavit of the clerk
was not impeached, and dismisses the casc law that affirmatively states to controvert
such an affidavit. Florimonte also erroneously describes Reed's argument in connection
with Viking Investments, LLC v. Addison Body Shop, as well as misstating the ruling in
that matter. 931 So. 2d 679 (Miss. 2006). Viking stands for the proposition that when the
landowner is not served with both personal service and by mail, the Chancery Clerk is
required to make a diligent search and file the appropriate affidavit. Id. At 683 (110).

Viking does not stand for the proposition that landowners need be personally
served; nor does it stand for the proposition that an affidavit under Miss. Code Ann.
27-43-3 an affidavit must take a particular form. The statute is silent on the form of the
affidavit; the case law is clear that an affidavit that purports to describe a diligent search
must be taken at its face value, unless it is duly impeached. Rush v. Wallace Rentals,
LLC, 837 So.2d 191 (Miss 2003). In Rush the Chancery Clerk used a form affidavit
which had errors in construction, but sufficed to meet the requirements of the statute,

even though the affidavit was partially false. Rush, 837 So. 2d 199-200 (1125-7).



In Roach v. Goebel, the court found that a Chancery Clerk’s office did not
perform a due and diligent search where the Clerk that signed the affidavit stated on the
record that she did not perform the due diligent search, repudiating the affidavit itself.
856 So0.2d 711 (Miss. Ct. App 2003). “As noted earlier, there was an affidavit from Ms.
Ladner in which it was claimed that Ms. Ladner personally examined the phone
directories, land records and tax rolls. However, this affidavit was repudiated by Ms.
Ladner at Trial.” Id. at 715 (125). Further, in that case the Court found that, based on
proof presented by the Defendant, “had the land and tax records been searched as alleged
in Ms. Ladner’s affidavit, a diligent search should have indicated that on March 31, 1995,
Trussell filed an application for homestead exemption.” Id. at 716 (126). To controvert
an affidavit by the Clerk, Mississippi has required some sort of affirmative proof that a
due and diligent search did not occur. This evidence has generally taken the form of
proof that the Chancery Clerk should have found the land owner and had done the search.

Florimonte produced no such evidence,



CONCLUSION
There is no repudiation of the Clerk's affidavit; there is no evidence that the Clerk
did not conduct a due and diligent search; there is no authority to suppor{ Florimonte's
argument that he was entitled to perfect notice, or that the Clerk's affidavit had to take a
particular form to comply with statute. Florimonte received the benefit of the doubt
when the law clearly demanded ratification of a properly vested tax deed. This Court's
duty is to correct the error of law of the Chancery Court of Forrest County, and reverse

and render the judgment of that Court.
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