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I .  

STATEMENT OF THE CASE 

THIS Appeal invo lves  the  f a i l u r e  o f  the  County Court Judge o f  

Rankin County, M i s s i s s i p p i  t o  recuse h i m s e l f  pursuant t o  Rule 16A- 

Motion For Recusal o f  Judges o f  t h e  M i s s i s s i p p i  Rules o f  C i v i l  Procedures. 

The case was t r a n s f e r r e d  t o  the  County Court Judge o f  Rankin County, Miss- 

i s s i p p i  by t h e  Chancery Court o f  Rankin County, M i s s i s s i p p i  t o  serve as 

a  "specia l  Chancery Court Judge" and i s  governed by t h e  Uniform Rules o f  

Chancery Court P rac t i ce  adopted A p r i l  4, 2002. See a l so  M.R.A.P. 48B and 

M.R.A.P. 21. 

C o l l i n s  vs. D i x i e  Transport,  Inc .  543 So2d 160 (miss. 1989) 
holds t h a t  due process requ i res  t h a t  judge who i s  q u a l i f i e d  t o  p res ide  
a t  t r i a l  o r  o the r  proceeding must be s u f f i c i e n t l y  neu t ra l  and f r e e  o f  
d i s p o s i t i o n  t o  be ab le  t o  render a  f a i r  decis ion.  U.S.C.A, Const. Amend 14. 

It i s  essen t i a l  p a r t  o f  procedural  due process t h a t  a  p a r t y  t o  

a  s u i t  may i n t e r r o g a t e  t h e  witnesses upon whose evidence the  decree i s  

based. U.S.C.A. Const. Amend 14 Pu l l i am vs. Chandler, 872 So2d. 752, Miss 

App. 2004. 

This  case i s  so unsual t h a t  t h e r e  are  no cases repor ted  i n  t h e  

M iss i ss ipp i  D iges t  o f  D i s q u a l i f i c a t i o n  t o  a c t  sec t i on  48 t i t l e d  rev iew 

by judge o f  h i s  own dec is ion  except Brent vs. State. 929 So2d. 923 (Miss. 

App. ZOOS), rehearing, and c e r t i o r a r i  denied 929 So2d 923. 

I n  t h i s  case the  the  judge f a i l e d  t o  recuse h imse l f  where p r i o r  t o  

s e l e c t i o n  as C i r c u i t  Court Judge he served as County Court Judge and had 

prev ious ly  issued several warrants t h a t  l e d  t o  defendant 's a r r e s t  and i n d i c t -  



ment. The Defendant was brought be fore  t h e  judge i n  h i s  capac i ty  as 

C i r c u i t  Court Judge on the  v a l i d i t y  o f  t h e  war ran t  s igned by t h e  same 

judge w h i l e  serv ing  as County Cour t  Judge. So t h e  judge was asked t o  

rev iew h i s  former r u l i n g  on the  issuance o f  t h e  warrant  which he had 

p rev ious l y  signed w h i l e  serv ing  as County Cour t  Judge. The M i s s i s s i p p i  

Supreme Court  h e l d  t h a t  t h i s  was a  v i o l a t i o n  o f  t h e  Code o f  J u d i c i a l  

Conduct, Cannon 3 (e ) .  

The e r r o r  i nvo l ved  on t h i s  appeal goes back t o  t he  Order t r ans -  

f e r r i n g  t h i s  case t o  t he  County Court  o f  Rankin County, M iss i ss ipp i .  

Chancel lor Tommy Zebert  on h i s  own mot ion pursuant  t o  Sec t ion  9-9-23 (Ex."A1') 

M i s s i s s i p p i  Code o f  1972 t r a n s f e r r e d  t h e  case t o  t he  County Cour t  o f  

Rankin County, M i s s i s s i p p i  due t o  t h e  f a c t  t h a t  he had p rev ious l y  repre-  

sented one o f  &he Defendants i n  t h i s  case; However, t he  Chancel lor  s p e c i f i c a l l y  

provided, " the  j u r i s d i c t i o n  au thor ized  under t h e  fo rego ing  p rov i so  s h a l l  

cease upon denying o r  g ran t i ng  o f  t h e  a p p l i c a t i o n "  (R-00024) Th is  s t a t u t e  

was designed t o  r e l i e v e  the Court  o f  i t s  work load, no t  t o  g e t  around t h e  

usual p r a c t i c e  o f  t he  Supreme Court  appo in t i ng  another Chancelhor where 

the re  i s  a  c o n f l i c t .  Judge Kent McDaniel s t a t e d  t h a t  Judge Tommy Zeber t  

brought t he  case t o  him because he had p r e v i o u s l y  served as t h e  City At to rney  

f o r  t he  C6ty o f  Pear l ,  M iss i ss ipp i .  There i s  no reason shown as t o  why i t  

was n o t  t r a n s f e r r e d  t o  tc o t h e r  Chancel lor  , Hon. John Grant, o f  Rankin 

County, M iss i ss ipp i .  

As w i l l  be shown t h e  County Cour t  Judge then made neumerous e r r o r s  

by i s s u i n g  f o l l o w  up Orders concerning execut ion,  se izure  o f  p r i v a t e  p ropet ty ,  



c lean ing  up o f  the  p r i v a t e  proper ty ,  assessing ad valorem taxes t o  

the  ex ten t  t h a t  he bcame an advocate and p a r t i c i p a n t  i n  t h e  same as 

w e l l  as r e q u i r i n g  t h a t  a l l  grass on t h e  p r i v a t e  proper ty  be c u t  t o  a 

c e r t a i n  height .  The Court exceeded i t ' s  a u t h o r i t y  i n  t h a t  i t  had numerous 

o the r  defendant i n  the l i t i g a t i o n  t o  p a r t i c i p a t e  i n  the  ac tua l  se izure  o f  

the  p r i v a t e  proper ty  o f  t h e  Appel lant ,  John Whit ley, Sr . ;  he had i t  

placed i n  storage and f u r t h e r  au thor ized var ious i n d i v i d u a l s  who had 

a c t u a l l y  p a r t i c i p a t e d  i n  t h e  t a k i n g  o f  t h e  Appe l lan t ' s  p r i v a t e  proper ty  

t o  then s e l l  s a i d  p r i v a t e  p rope r t y  and t o  t h e r e a f t e r  r e t a i n  a l l  monies 

der ived from t h e  sa le  o f  t h e  Appe l i an t ' s  p roper ty  t o  be kept  by them 

as t h e i r  own i n d i v i d u a l  funds; f u r t h e r ,  t he re  was no accounting requ i red  

o f  the  Court as t o  the d isposal  o f  t h e  Appe l lan t ' s  p r i v a t e  proper ty .  

The Appel lant,  John T. Whi t ley,  Sr., would r e s p e c t f u l l y  show unto  

t h e  Court an example o f  t h i s  was t h a t  among many motor veh ic les  owned by 

t h e  Appel lant ,  as we l l  as many o t h e r  items o f  value, t h e  Appel lant  owned 

a c e r t a i n  18 wheeler t r u c k  and several  t r a i l e r s  which had a value i n  excess 

o f  $90,000.00; t h i s  veh i c le  as w e l l  as many o the r  automobiles and equipment 

was removed from the  Appe l l an t ' s  p r i v a t e  proper ty  by var ious towing companies 

se lec ted  by the  C i t y  of Pearl ,  M i s s i s s i p p i ;  on the  i n s t a n t  concerning t h e  

e igh t teen  (18) wheeler and the  t r a i l e r s ,  the  towning company conducted a 

p r i v a t e  sa le  and so ld  the same f o r  l e s s  than $10,000.00; these funds were 

kept  100% by t h e  towing company which they rece ived f o r  having made a one 

t ime towing which would have been l e s s  than $500.00; these excess funds 

were never o f f e r e d  t o  the  Appel lant ;  nor  was any o f  the  sales ever accounted 

f o r  t o  the  Court; i n  every i n c i d e n t ,  t h e  towing companies and p r i v a t e  



individuals were allows t o  keep a l l  of the  proceeds derived from t h e i r  

private sa les  of the Appellant's property. The 18 wheeler truck and 

t r a i l e r  was a s ingle  incident;  there  was over m e  hundred (100) auto- 

mobiles removed by the Defendant from the Appellant's private property 

under one or  several Orders issued by the  County Court Judge. Every 

Defendant, took the same action,  of taking the  private property of t he  

Appellant, s e l l i ng  the  same fo r  a considerable amount over and above t h e i r  

towing charges, and thereaf te r  converting a l l  of the proceeds from the  

s a l e  t o  t h e i r  own individual use. Many items of the Appellant's pr ivate  

property was merely thrown i n  Waste Management containdEirs and was then 

haulded to  the  land f i e l d  f o r  the  City of Pearl ,  Mississippi; many of 

the  employees and other individuals who par t ic ipa te  in the  taking of the  

private property of the  Appellant and placing the  same i n  the  dumpsters, 

did thereaf ter  go t o  the  City of Pearl Land f i l l ,  and get  these items out 

of the  dumpsters and place the items in t h e i r  individual automobiles and 

thereaf ter  considered the  same t o  be t h e i r  individual property due t o  the  

f a c t  t ha t  they had gotten the  same from the garbage dumpster. Items which 

were placed i n  the dumpsters were such things as tools ,  jacks, shop equipment, 

lawn mowers, a i r  compressors, new t i r e s ,  and other equipment used in the  

automobile industry. 

On several occasions, some of the  individuals who had purchased 

some of the  vehicles from some of the  towing companies thereaf te r  offered 

t o  s e l l  the item back t o  the  Appellant, John Whitley, Sr. f o r  the money 

which they had purchased the  vehicles for.  The property of the  Appellant, 



John Whit ley, Sr. which was placed i n  t h e  garbarage dumpsters owned 

by Waste Management o f  M i s s i s s i p p i  was taken t o  t h e  City o f  Pearl ,  Miss- 

i s s i p p i  Land F i l l ;  t h e  Appel lant,  John Whi t ley,  S r .  made every e f f o r t  

poss ib le  t o  have Waste Management take the  dumpster t o  h i s  p r i v a t e  farm 

o f  90 acress o r  more l oca ted  i n  c lose  p r o x i m i t y  t o  t h e  land f i l l ,  and 

agreed t o  pay t o  have t h e  dumpster t ranspor ted  t o  h i s  p r i v a t e  proper ty ;  

as a r e s u l t  o f  the  City o f  Pearl ,  M i s s i s s i p p i  and i t ' s  agents, the  City 

o f  Pearl  denied a l l  eequest by t h e  Appe l lan t  t o  move t h e  dumpster and 

even denied t h e  Waste Management o f  M i s s i s s i p p i  t h e i r  own request t o  

move sa id  dumpster. 

Further,  under t h e  County Cour t ' s  Order, t h e  Appel lant ,  Jbhn T. 

Whit ley, Sr . ,  was denied t h e  r i g h t  t o  p lace  any p rope r t y  o f  any d e s c r i p t i o n  

which had been p rev ious l y  removed f rom h i s  p r i v a t e  proper ty  back on t h e  

same p r i v a t e  proper ty .  ( The proper ty  which the  i tems had been removed 

c o n s i s t  o f  approximately 27 acress o f  fenced i n  wood land) .  

The Seizure o f  o the r  p r i v a t e  p rope r t y  inc luded a l l  o f  #he i tems 

which were plaeed i n  t h e  dumpsters owned by Waste Management o f  M i s s i s s i p p i ,  

cons i s t i ng  o f  new t i k e s ,  generators, t o o l s ,  compressors, a i t  hammers, jacks  

o f  var ious desc r ip t i on ,  t o o l s  chest  f u l l  o f  hand t o o l s ,  e l e c t r i c a l  p a r t s  

cables, canvases o f  var ious  sizes, t i e  down, ra tches  wrenches, t r u c k  and 

automobile par ts ,  generators, t ransmissions , motors, wheels, t r a i l e r s  

lawn mowers, t r a c t o r s ,  and farm equipment, hay bay le rs ,  washing machines, 

r e f r i g e r a t o r s ,  stoves, d r i n k  boxes and var ious s igns used i n  h i s  t r u c k i n g  

business. 



To make th ings  worst, when t h e  Defendants were removing t h e  

p r i v a t e  proper ty  o f  the  Appel lant  from h i s  own land, t h e  C i t y  o f  Pearl ,  

M iss i ss ipp i  a l lowed various i n d i v i d u a l s  from t h e  general p u b l i c  t o  

j u s t  come on t o  h i s  p r i v a t e  proper ty ,  t ake  var ious items o f  h i s  p r i v a t e  

proper ty ,  p lace  t h e  same i n t o  t h e i r  veh i c les  and al lowed them t o  d r i v e  

o f f ;  there  was no accounting o r  i nven to ry  taken o f  the  Appe l l an t ' s  

p roper ty  and the re  was no i nven to ry  made o f  t h e  same, a l l  o f  t h i s  was 

done pursuant t o  one o f  Judge McDaniel 's subsequent Order o f  enforcement; 

and even so, t h e r e  should have been an i nven to ry  made and some type o f  

accounting requ i red  by the government and any o f  i t ' s  agents a c t i n g  under 

the  C i t y  o f  Pearl ,  M iss i ss ipp i  orders and i n s t r u c t i o n ,  i n c l u d i n g  t h e  f a l u r e  

o f  t h e  City o f  Pearl ,  M iss i ss ipp i  t o  p r o t e c t  and preserve any and a l l  

i tems belonging t o  the  Appel lant  which was removed o r  taken a t  any t ime 

w i thout  the  owner's permission. 

A c a r e f u l  reading o f  the  Cour t ' s  Order r e f l e c t s  t h a t  t h e  County 

Court Judge acted beyond h i s  a u t h o r i t y  which had been assigned t o  him as 

a  spec ia l  Chancel l o r .  

ASSIGNMENT OF ERROR NUMBER ONE 

The County Court o f  Rankin County, M iss i ss ipp i  denied the  Appel lant  

h i s  r i g h t s  t o  due process when he issued an Order Dismissing the  Defendant's 

from the  l i t i g a t i o n ,  p r i o r  t o  an e v i d e n t i a r y  hearing o f  t h e  cause. 



It i s  esen t i a l  t h a t  a  t r i a l  judge must base h i s  f i n d i n g s  upon 

t h e  evidence and test imony presented i n  a  t r i a l  o f  a  cause and no t  upon 

h i s  personal knowledge o f  t h e  case. City o f  Jackson vs. &, 234 Miss. 

502, 106 So2d 892 (1958). 

"It i s  indeed an essen t i a l  p a r t  o f  procedure due process t h a t  a  

p a r t y  may i n te roga te  the  witnesses upon whose evidence the  decree i s  based." 

Wisdom vs. S tega l l ,  219 Miss 776, 70 So2d 43 (1954) and f u r t h e r  discussed 

i n  P u l l i a n  vs. Chandler, 872 SoZd 752 (Miss. App. 2004). 

I n  t h i s  case John Whit ley, Sr. has l o s t  a l l  o f  h i s  p r i v a t e l y  owned 

and personal p roper ty  t h a t  was taken and seized by the  var ious towing 

companies and unknown i n d i v i d u a l  o f f  the  p u b l i c  s t r e e t .  To top  a l l  o f  t h i s  

o f f  several o f  the towing companies (defendants) are now seeking t o  recover  

var ious  towing and storage charges i n  excess o f  f i f t y  thousand ($50,000.00) 

Do l l a r ;  a l l  o f  which was i n c u r r e d  as a  r e s u l t  o f  them having a c t i n g  under 

t h e  Judge's Ordr and i n s t r u c t i o n s  from t h e  C i t y  o f  Pearl ,  M i s s i s s i p p i  

t o  take the  p r i v a t e  p rope r t y  of t h e  Appe l lan t  from h i s  own p r i v a t e  proper ty ;  

t he re  was no i nven to ry  taken o r  accounting o f  the  same fu rn ishdd o r  requi red;  

and on top  o f  t h i s  the  Defendant converted a l l  o f  t h e  Appe l lan t ' s  p r i v a t e  

proper ty  t o  t h e i r  own i n d i v i d u a l  use and f o r  t h e i r  own source o f  income 

w i thou t  any accounting f o r  t o  the  Court , t h e  'ppel lant o r  t o  anyone: a l l  

w i thou t  due process; and t h e  same i s  p r o h i b i t e d  by the  C o n s t i t u t i o n  o f  t h e  

Sta te  o f  M iss i ss ipp i  o r  t h e  C o n s t i t u t i o n  o f  the  Uni ted States o f  America, 

Amendment I V .  which reads as fo l lows:  



UNITED STATES CONSTITUTION 

AMENDMENT X I V  

Sect ion 1: " A l l  persons born o r  n a t u r a l i z e d  i n  t h e  Uni ted States 

and sub jec t  t o  the  j u r i s d i c t i o n  thereof ,  a re  c i t i z e n s  o f  t h e  Un i ted  States 

and o f  the  s t a t e  wherein they res ide.  No Sta te  s h a l l  make o r  enforce any 

law which s h a l l  abr idge the  p r i v i l e g e s  o r  immunit ies o f  c i t i z e n s  o f  t h e  

Un i ted  States; nor  s h a l l  any S ta te  depr ive  any person o f  l i f e ,  l i b e r t y ,  

or; n o r  deny t o  any person w i t h i n  i t s  

j u r i s d i c t i o n  t h e  equal p r o t e c t i o n  o f  t h e  laws." (emphasis added) 

MISSISSIPPI STATE CONSTITUTION 

ARTIDLE I4  

"No person s h a l l  be depr ived o f  l i f e ,  l i b e r t y ,  o r  p roper ty  except 

by due process o f  law." 



ASSIGNMENT OF ERROR NUMBER TWO 

The County Court Judge should have recused himself. Due Process 

requires tha t  a judge tha t  i s  otherwise qual i f ied to  preside a t  a t r i a l  

must be suf f ic ien t ly  neutral t o  render a f a i r  and impartial decision. 

U.S.C.A. Const. Amen. 14).  

In the case of Collins vs. Dixie Transport, Inc. 543 So2d 160 

(Miss. 1989) which involves the enforcement of an of fe r  of settlement, the 

Judge bacame involved in the Agreement Settlement which was previously 

disputed by the par t ies .  The Court i n  no cer ta in  terms held tha t  the Judge 

should have recused himself in order t h a t  the consti tutional r igh ts  of the 

par t ies  could be protected. In stead the Judge found tha t  there was a 

settlement and order in e f fec t  and o rde r i t  t o  be enforced; i n  t h i s  case 

the judge was making a ruling on his own order previously entered i n  another 

case. 

From para. 111 page 166: 

"No man may serve as judge of his  own cause. Dr. Bonham's Case, 
8 Co.Rep. 114a, 118a, 77 Eng. Rep. 646, 652 (c .P .  1610; 
Murchinson, 349 U.S. 133, 136, 75 S.Ct. 623, 625, 99 L.Ed. 942, 
946 (1955). We doubt a more powerful principle may be found i n  
law.-we have labeled i t  "the ancient f i r s t  pr incipje  of jus t ice"  
(emphasis added) Bell vs, City of Bay St .  Louis, 467 So2d 657, 
662 (Miss 1985).. The pr inciple 's  power extends beyond the case 
of the judge-liyigant t o  t ha t  of the judge-witness, t o  the case 
where the judge- jidges his own c red ib i l i t y  as a player in  the 
events whose trurh i s  sought.' 



ASSIGNMENT OF ERROR NUMBER THREE 

The County Court Judge should have recused himself since the  

judge t h a t  issued the Order seizing the  private property of the Appellant 

cannot be the  same judge reviewing the  pr io r  order. 

The County Court Judge was acting as a Special Chancery Court 

Judge i n  issuing the Order t o  clean u p  the  Appellant 's l o t  and remove 

the private items of property from the Appellant's lo t .  In t h i s  case 

the Judge, Kent McDaniel issued the  Order t o  clean up  the  l o t ,  and then 

Kent McDaniel acting as the County Court Judge, was asked t o  review his  

own pr ior  Order and determine i t ' s  va l i d i t y  in the appel lant ' s  s u i t  f o r  

damages. 

The County Court Judge was f i r s t  appointed t o  serve as the Special 

Chancery Court Judge by Chancellor Tommy Zebert, and once the  hearing was 

held and the r e l i e f  was granted and the  Order of the Chancery Court in  

accordance w i t h  the Rules which the  Chancery Court Ordered and fo r  h i s  

appointment t o  serve as said Special Chancellor; then when the  Appellant, 

John Whitley, Sr., f i l e d  a separate s u i t  f o r  damages f o r  the wrongful taking, 

conversion and destruction of his  pr ivate  property; i t  i s  crysta l  c lea r  

t ha t  the same judge cannot review his  own pr ior  Order i f  Consti tutionally 

challanged and by the standards s e t  by the pr io r  case laws i n  the S ta te  of 

Mississippi. 

This i s  the exact same s i tua t ion  which occurred in the case o f  

Brent vs. Sta te .  929 So2d 952, page 955, where Judge Delaughter was asked 



t o  rev iew a  war ran t  f o r  a r r e s t  he had p r e v i o u s l y  issued as a  County 

Court Judge a f t e r  he became a  C i r c u i t  Court  Judge;the Court  s a i d  t h a t  t h e  

i s s u i n g  Judge and the  t r i a l  Judge cou ld  n o t  be t h e  same. Th is  would be 

l i k e  a  member o f  t he  Supreme Court pass ing judgment on a  case where 

he served as t h e  t r i a l  judge. It i s  ext remely essen t i a l  t h a t  t h e  rev iew ing  

judge must be d i f f e r e n t .  The Court  i n  Bren t  sa id :  page 955- 

" Here t h e  i s s u i n g  and rev iewing  judges a re  one and t h e  
same. The problem created by t h i s  scenar io  i s  p a t e n t l y  
obvious. Not on l y  migh t  a  reasonable person harbor  doubts 
about t he  i m p a r t i a l i t y  o f  t h e  judge i n  t he  s i t u a t i o n ,  we 
f i n d  t h a t  any reasonable person should have such doubts. 
The t r i a l  judge committed man i fes t  e r r o r  i n  f a i l i n g  t o  
recuse h imse l f ,  desp i t e  h i s  s u b j e c t i v e  pronunciat ions 
t h a t  he he ld  no b ias  aga ins t  Brent. According t o  t h e  
o b j e c t i v e  "reasonable person" t e s t  es tab l i shed by Miss- 
i s s i p p i  precedent, we must reverse  t h i s  case and remand i t  f o r  
t r i a l  w i t h  a  new judge." 

ASSIGNMENT OF ERROR NUMBER FOUR 

Judge Kent McCaniel e r ro red  i n  r e f c s i n g  t o  recuse h imse l f ,  then 

g ran t i ng  t h e  automatic i n t e r l o c u t o r y  appeal w i t h i n  t he  14 days under MRCP 

48-8; and then entered an Order d ismiss ing  t h e  Defendants on t h e i r  Mot ion 

t o  be dismissed from the  l i t i g a t i o n .  



I n  the  case now before t h i s  Court, Judge Kent McDaniel denied 

t h e  Appe l lan t ' s  Motion t o  recuse h imsel f ,  and then granted the  Defendant5 

Motion To Dismiss the case aga ins t  each o f  t h e  Defendants; t h i s  i n  e f f e c t  

denied the  appe l lan ts '  r i g h t  t o  appeal which i s  prov ided by the  r u l e s  

i t s e l f .  The Court must have thought t h a t  i t  would save t ime s ince a  

new Chancery Court Judge had r e c e n t l y  been e lec ted  t o  rep lace Judge Tommy 

Zebert, who has p rev ious l y  had a  c o n f l i c t  due t o  t h e  f a c t  t h a t  he had 

p rev ious l y  represented the  City o f  Pearl ,  M i s s i s s i p p i  one o f  the  Defendants. 

The newely e lec ted  Chancery Court  Judge, Dan F a i r l y ,  would n o t  have had 

such a  c o n f l i c t  o f  i n t e r e s t  and cou ld  have heard t h e  Appe l lan t ' s  case. 

We can f i n d  no precedent f o r  such even i n  Rankin County, M iss i ss ipp i .  

The e r r o r  committed here are  numerous and are  s e l f  ev ident ;  t h i s  case must 

be sent  back t o  the  Chancery Court o f  Rankin County, M iss i ss ipp i  where 

i t  was o r i g i n a l l y  f i l e d  f o r  a  new beginning e s p e c i a l l y  i n  a  Court o f  Equi ty  

and due t o  the  e q u i t y  requested by the  Appe l lan t  and t h e  nature o f  t h e  

case i t s e l f .  

CONCLUSION 

One important  f a c t o r  which must be brought t o  t h i s  Court 's  a t t e n t i o n ,  

i s  the  fac t ,  t h a t  Rankin County Chancery Court has two Chancellors, and 

i t  should be the  b e t t e r  wisdom o f  t h e  cour t ,  t h a t  i f  one chance l lo r  has a  

c o n f l i c t ,  t h a t  t h e  Chancel lor would simply swap a  case w i t h  the  o the r  Chancel lor 

o r  merely j u s t  l e t  the  C lerk  reass ign  the  case. This works extremely we l l  

i n  Hinds County Chancery Court where the re  are  f o u r  chance l lo r  and where 

f o r  many years t h a t  I s a t  on t h e  bench and t o  my personal knowledge no 

case was ever assigned t o  t h e  County Court Judge o f  Hinds County, M iss i ss ipp i  

t o  serve as a  Special  Chancellor. 



The M i s s i s s i p p i  laws does n o t  have any s t a t u t e  which gives 

the  a u t h o r i t y  t o  a Chancellor t o  s e l e c t  a judge o f  h i s  choice; t h a t  

a u t h o r i t y  i s  vested i n  the M i s s i s s i p p i  Supreme Court where a Chancel lor 

o r  C i r c u i t  Court Judge recuse themselves. I t  i s  a must and i t  must be t h i s  

way t o  avoid t h e  judge t o  which the  case i s  assigned being in f luenced by 

t h e  assigning judge; the  M iss i ss ipp i  Supreme Court should never ass ign 

a case t o  another Judge i n  t h e  same county because i t would amount t o  

passing t h e  buck i n  unpopular cases. 

There are  prov is ions  where i f  t h e  Chancel lor needs help i n  s o r t i n g  

ou t  the issues and f a c t s  o f  a case; the  Court i s  empowere t o  s e l e c t  a j u r y  

whose v e r d i c t  would be advisory only.  

The bas is  argument o f  the  Appe l lan t  i s  t o  seek honest and f a i r  

dea l ing  before t h e  Court. The law requ i res  t h i s  and j u s t i c e  demands t h e  

same i n  a l l  cases under our system o f  j u s t i c e .  The Appel lant  ask f o r  no more 

nor  no less. 

Impar t i a l ,  p r i o r  knowledge o f  t h e  f a c t s  o f  a case, r u l i n g  o f  a 

judge on h i s  own p r i o r  judgments, a r e  n o t  merely words t o  mention, b u t  a re  

f a c t s  and circumstances which must be d e a l t  w i t h  under our  system o f  govern- 

ment and our  system o f  j u s t i c e  demands t h a t  every case be p rope r l y  attended 

t o  i n  such a manner t h a t  on l y  j u s t i c e  would be prov ided t o  a l l  pa r t i es ;  And 

most and n o t  l e a s t ,  t h e  Appel lant  would be prov ided w i t h  an oppor tun i t y  t o  

present evidence, examine witnesses and then a joudge cou ld  make a f a i r  and 

i m p a r t i a l  dec i s ion  based on the  f a c t s  and evidence presented a t  t h e  t r i a l  

o f  t h e  cause. I n  the  case now before  t h e  Court, t h e  Appel lant  was denied 

a l l  o f  these r i g h t s  espec ia l l y  the  f a c t  t h a t  he dismissed the  Defendants 

i n  t h e  case even before  having g iven t h e  Appel lant  a chance t o  present  h i s  

case. 



Not only does the  Appellant reques t  t h a t  t h i s  Court shoilld 

reverse and remand t h i s  case t o  the Chancery Court of Rankin County, 

Mississippi; Jus t ice  i t s e l f  c a l l  out loudly, t h a t  jus t ice  can only be 

served by t h i s  Court acting and making such a decision. 

The case can be remanded t o  the  Chancery Court of Rankin County, 

Mississippi; i f  the  new Chancellor a t  t h a t  time recuse himself f o r  any 

reason, then under the provisions of t h i s  Court's authority,  a Special 

Chancellor could be appointed from another ju r i sd ic t ion ,  who would not 

have the  appearance of impropriety or  a Chancellor who would not be influenced 

by local po l i t i ca l  pol ic ies ,  or  the  appearance thereof. 

Just ice  demands fa i r iness  t o  a l l  par t ies .  A 

I W.O. "CHEF' DIWRD 
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Power o f  County Court Judge 

M i s s i s s i p p i  Code 9-9-23 

"The County judge s h a l l  have power t o  i ssue w r i t s ,  and t o  t r y  
matters, o f  habeas corpus on a p p l i c a t i o n  t o  him the re fo r ,  o r  when 
made re tu rnab le  before him by a  super io r  judge. He s h a l l  a l s o  
have t h e  power t o  o rder  t h e  issuance o f  w r i t s  o f  c e r t i o r a r i ,  
supersedeas, attachments, and o t h e r  remedial w r i t s  i n  a l l  cases 
pending i n ,  o r  w i t h i n  the  j u r i s d i c t i o n  o f ,  h i s  cour t .  He s h a l l  
have t h e  a u t h o r i t y  t o  i ssue search warrants i n  h i s  county r e t u r n -  
ab le  t o  h i s  own c o u r t  o r  t o  any c o u r t  o f  a  j u s t i c e  o f  t h e  peace 
w i t h i n  h i s  county i n  t h e  same manner as i s  prov ided by law f o r  
t h e  issuance o f  search warrants by j u s t i c e  o f  t h e  peace. I n  a l l  
cases pending i n ,  o r  w i t h i n  t h e  j u r i s d i c t i o n  o f ,  h i s  cour t ,  he 
s h a l l  have, i n  term time, and i n  vacat ion, t h e  power t o  order,  
do o r  determine t o  the  same e x t e n t  and i n  t h e  same manner as a  
j u s t i c e  o f  t h e  peace o r  a  c i r c u i t  judge o r  a  chance l lo r  cou ld  
do i n  term t ime o r  i n  vacat ion  i n  such cases. But he s h a l l  n o t  
have o r i g i n a l  power t o  i ssue  w r i t s  o f  i n j u n c t i o n ,  o r  o the r  remedial 
w r i t s  i n  e q u i t y  o r  i n  law except i n  those cases hereinabbve 
s p e c i f i e d  as being w i t h i n  h i s  j u r i s d i c t i o n :  Provided, however, t h a t  
when any judge o r  chance l lo r  au thor ized t o  issue such w r i t s  o f  
i n j u n c t i o n ,  o r  any o the r  e q u i t a b l e  o r  l e g a l  remedial w r i t s  here- 
inabove reserved, s h a l l  so d i r e c t  i n  w r i t i n g  t h e  hear ing o f  
a p p l i c a t i o n  t h e r e f o r  may be by him r e f e r r e d  t o  t h e  county judge, 
i n  which event the  s a i d  d t r e c t i o n  o f  t h e  super io r  judge s h a l l  
ves t  i n  t h e  same county judge a l l  a u t h o r i t y  t o  take such a c t i o n  
on such a p p l i c a t i o n  as t h e  s a i d  super io r  judge cou ld  have taken 
under t h e  r i a h t  and t h e  law. had t h e  s a i d  a ~ o l i c a t i o n  been a t  a l l  
t imes be fo re l t he  s a i d  super io r  judge. The j u r i s d i c t i o n  au thor ized 
under t h e  foregoing p rov i so  s h a l l  cease upon the  denying o r  g ran t i ng  
o f  the  app l lca t ion . "  (emphasis added) 

E x h i b i t  "A"  


