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Helenteen Carter Johnson

whose address is unknown afier

diligent search & inquiry

Lenwood Echols, Sr.
7615 8. Calument Ave
Chicago, IL 60619

Robert E. Shannon
5044 5, St. Lawrence
Chicago, IL 60615

Rosemary Rouse
944 Eagt 72hd Street
Chicago, IL 60619

La Joyce Eason
4929 5. St. Lawrence
Chicago, IL 60615

Evelyn Johnson i
8618 S. Colfax
Chicago, IL 60617

Jennette Jackson
9510 Stockbridge -
Richmond, VA 23228

Andree Dixon

4405Bramblewood Lane, Apt 3613

Richmond, VA

Natasha Collins

whose address is unknown afier

diligent search and inquiry-

Elmira Wooten
2815 Yellow Dog Road
Senatobia, MS 38668 |

Bobbie Threat Sheilds
18961 Rosemont
Detroit, MI 48219

Eugene Threat
1476 Boxwood
Memphis, TN 38108

Robert Threat, Jr.
1476 Boxwood
Memphis, TN 38108

Jefirey Threat
3525 Kaller
Memphis, TN 38122

3261 Egypt Central Road
Memphis, TN 38128

Joseph Echols, Ir.
3182 Ridge Creek Cove
Memphis, TN 38128

Stanley Echols
3981 Plymouth Ave.
Memphis, TN 38128

Betty Echols Shemill
1802 Coventry
Memphis, TN 38127

Marvella Echols
1842 Coventry

‘Memphis, TN 38127

Chester B. Echols
4089 Talisman
Memphis, TN 38127

Victor Echols Robinson
1842 Coventry Drive
Memphis, TN 38127

Richard Echols
3684 Hazelwood
Memphis, TN 38122

Lucy Echols
71 Neah Echols Drive
Philipp, MS

Narvell Echols
71 or 91 Noah Echols Drive

Philipp, Ms

Cynthia Stewart
71 Noah Echols Drive
Philipp, MS

William Echols
10335 Emerald
Chicago, I, 60628

Levi Echols
704 Vance Avenue
Memphis, TN 38126

Shirley Echols Battle
8746 S. Princeton
Chicago, IL 60620

*

il

Beulah Echols Alexander
9115 Lomtmis
Chicago, IL 60620

Beatrice Echols Harden -
7540 S, Emeraid.
Chicago, IL. 60620

Joyce Echols Cathey
225 Colonial Brive
Garland, TX

Phebia Echols Dash
2327 Charring Cross
Grand Rapid M1, 49546

Felecia Carter
3626 Glynwood Lane
Hazelcrest, IL 60429

Vivian Carter Brisco -
4265 Sweet Flag Loop
Southaven, MS 38671

Theodora McSwine
1721 Mansard
Griffith, IN 46319

Jewel Thompson
7370 Hyannis Court
Riverside, CA 92506
Clifton Carter

8350 S. LaSalle
Chicago, IL. 60620

Lester Carter
3626 Glynwood Lane
Hazelcrest, IL 60429

Eugene Carter
7244 S, Carmpenter
Chicago, IL,

Fred L. Carter
7370 Hyannis Court
Riverside, CA 92506

Danielle Tripp

29650 Vacation Drive
Cayon Lake, CA 92587
Jacqueline L. Carter
2720 A Woodcrest Drive
Augusta, GA 36909

Karen Ekuban
1315 Westmont Court



Kath.lecn Parker
8309 Aspen Place
Oklahoma City, OK 73132

Michael Carter
742 Brookwood Dr_ive
Oklahoma City, OK 73138

Bemice Martin
14516 Muskegam
Bumham, IL 60633

Franshell Martin
7251 S. Shore Drive Apt. 16
Chicago, IL 60649

Robbin Branson

3515 8. Cottage Grove Ave.
Apt. 1010

Chicago, IL 60653

Tyrone Jones
3711 W.. Hope Ave.
Milwaukee, WI 53216

Reginald Smith
3531 Wild Timothy Road
Naperville, IL 60564

William Jones
$038 S. Dobson
Chicago, IL. 60419

James Smith, Ir,

6852 S. South Shore Drive
Unit 2

Chicago, IL 60649

Terrance B, Smith
4334 N. Wolcott Ave 1*
Chicago, IL 60613

Ruby White .
995 Palmer Road
Memphis, TN 38116

Moses Cathey, Sr.
3206 Salter Road
Memphis, TN 38102

Thelma Davis
2024 Mississippi Street
Gary, IN 46407

Bobbie J, Thomton
2065 Ponnel Road
Memphis, TN 38116

Robert J. Cathey Sr.
16347 S. Wood
Markham, 1L 60426

Marion O. Holly
2404 Bridgeport Drive
Memphis, TN 38114

Josephine C. Boyce
1328 Colbert Cove
Collierville, TN 38017

Charles A. Cathey, Sr.
1030 W. 109% Street
Chicago, IT. 60643

Catherine Green
322 W. Franklin Street
Tupelo, MS 38804

John E. Cathey
303 Bay Orchard Cove

" Cordova, TN 38018

Sharon Harley
1123 Centre Parkway #2
Lexington, KY 40517

Tara Cathey
16523 S. Hanrore
Markham, IL 60426

Darrell Cathey Sr.
21236 Sophia Drive
Matteson, IL 60443

Camielle Cathey
19460 Glenwod Drive
Chicago Heights, IL 60411

Monica Greenwood
16523 Honore
Markham, IL 60426

Roosevelt Cathey ITI
1123 Centre Parkway #2
Lexington, KY 40517

Darrell Cathey Sr.
21235 Sophia Drive
Matteson, IL. 60443

Derrick Cathey, Sr.
5244 Sawgrass Drive
Richton Park, IL 60471

Diondred Cathey
2124 Mharr: Vallau T ana

Biily Ray Cathey, Jr.
21035 Herbert Street

- Murphysboro, IL 62966

Cameron Cathey
820 Cory Drive Apt4
Inglewood, CA 50302

Michael Cathey
414 W._ Gilmore
Senatobia, MS 38668

Deran Cathey
205 Shaker Drive
Senatobia, MS 38668

Anthony Cathey
5 Sieldcrest Drive
West Ampton, NJ 08060

Blyde Alexander
7729 5. Sanagmon Street
Chicago, IT, 60620

" Orlando Davis

4327 Windard Drive
Memphis, TN

Doris Smith

3516 Braycrest

- Memphis, TN 38128

Tommy E. Davis
5988 Highway 4 West
Holly Springs, MS 38632

7 Gwendolyn Davis Bynum

4494 Faronia Road
Memphis, TN 38116

Alena Little

979 Alcy Road
Memphis, TN 38106

Jurley D. Watson
5309 Beechwood Forest Drive
Lithonia, GA 33033

Timothy J. Davis
935 Aiken Road
Senatobia, MS 38668

Sarah L. Towns
15727 Appoline
Detroit, MI 48227

Keith Davis
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Teresa Hibbler
1395 Shadowood Drive
Marietta, GA 30066

Carlton Davis
181 Sullivan Dnive
Memphis, TN 38109

Jennnita Morgan
652 Leavert
Memphis, TN 38127

David Threat
1476 Boxwood
Memphis, TN 38108 -

Gregbzy Echols -
3834 Gopher Ridge Cove
Memphis, TN 38135

Sarah Carter- whose post office and
street address are unknown affer

diligent search and inquiry

Geneva Carter - whose post office and
street address are unknown after

diligent search and inquiry

James Carter - whose post office and
street address are unknown after
diligent search and inquiry

Curtis Carter - whose post office and
strest address are unknown after
diligent séarch and inquiry

3. The names of addresses of the known Defendants are as follows:

Philista Collins
2505 Grasspond Road
Hernando, MS 38632

Loyce McMahon
4051 Sunset Road
Nesbit, MS 38651

StevenD. Jones
2715 Cherry Road # 357
Memphis, TN 38118

Bruce Jones
602 Malone Road
Hernando, MS 38632

Tamera Jones
7103 Flower Lane # H
Madison, WI 53717

Fallon Jones
507 North Port Drive #4
Madison, IL 53704

Yakena J ones
4051 Sunset Road
Nesbit, MS 38651

Keith Cole
1767 S. Craft Road
Hemando, MS 38632

Carolyn Young
1651 S. Millard Ave.
Chicago, [ 60623

Charlotte Cole
1765 S. Craft
Hemando, MS 38671

McArthur Cole
260 Pueblo Drive
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Angela Cole
1765 S. Craft Road
Hemando, MS 38632

Rosie Allen
606 Tenth Street
Ferriday, LA 71334

Raymond Myles
" 9226 S. Bennett Avenue
Chicago, IL. 60617

Ralph Myles
1321 N. Mason
Chicago, IL. 60651

Daniel Myles
9226 S. Bennett Avenue
Chicago, IL 60617

Leonard Myles
302 Nelson Court
Champaign, I 61820

Vemell M. Tibbs
18615 Amlin Cirlce

Country Club Hills, IL 61478

Elaine M. Hinton
1180 Broward Drive
Marietta, GA 30066

William Myles
1000 W 18" Unit IN
Broadview, IL 60155

Ruby L. Powcil
5750 W. Erie
Chicago, IL 60644

Wayne Myles
1321 N. Mason

v sn s

Daisy Myles
1090 Smart Road -
Como, MS 38619

Opear Myles
2850 W. Walnut St.#1
Chicago, IL 60612

Gwendolyn Cox -
3262 W, Washington Blvd.
Chicago, 1L 60624

Patricia Bibbs
SI58 W, Wabansia
Chicago, IL 60639

Joyce Donald
16135 8. Wood Street
Markham, I 60426

Willie Doris Thomas
16144 8. Wood Street
Markham, II. 60426

Mark Myles, Jr.
2850 W. Walnut Street #2
Chicago, I, 60612

Mary Myles

2850 W. Walnut Street #2
Chicago, IL, 60612

Luke Myles, Sr.

16957 S. Page Avenne
Hazel Crest, IL 60429

Opal Johnson
2809 Meadowlark Drive
Mesquite, TX 75149

Matthew Myles, Sr.
501 Fitch Roacll
Chicago Heights, IL 60411



Mary Myles Newsom -
171 Powers Road
Coldwater, MS

Bobbie Williams Howard
4501 Edmondson
Indianapolis, IN 46226

Odell Wooden

4948 Knolton Road
Indianapolis, IN 46223
Jessie Wooden -+ -
3204 N, New Jersey
Indianapolis, IN 46205

Ruby Jordan
3405 Guilford Ave.
Indianapolis, IN 46205

Margaret Wooden Hubbard
2031 Coil
Indianapolis, IN 46260

Carrie Wooden Hill
4030 Comelius Avenue
Indianapolis, IN 46208

Lillie Wooden Barlow
4948 Knolton Road
Indianapolis, IN 46228

Frank Carl Wooden, Sr.
9114 Bristol
Indianapolis, 1IN 46268

Rosa Wooden
1135 Pomander Place
Indianapolis, IIN 46208

Columbus Wooden
3655 N. Ceniral Avenue
Indianapolis, IN 46205

Annie Baynes
4030 Comelius Avenue
Indianapolis, IN 46208

Corine Turnley -
3401 W 58" Street
- Indianapolis, IN 46228

Cordie Harper
4914 Polk
Chicago, IL 60644

Al Quin Moten
1716 N. LaTrobe Ave.

Roosevelt Eason
15516 Murray Hill
Detroit, Michigan 48227

Alma Colling Watkins
3161 N. College Ave
Indianapolis, IN 46205

Elizabeth Bush Glascoe
2241 N. Kenwood Ave
Indianapolis, IN 46208

Wilina Brawley Hillman

938 East Haven
Kokomo, IN 46901

Darrell Woodard
646 Pickus Court
Waukegan, IL 60085

-David Woodard
- 8721 8. Constance
Chicago, IL 60617

_ Bryan Woodard

88721 S. Constance
Chjc_:ago, IL 60617

Alphonzo Woodard
1712 E. 87" Place
Chicago, IL 60617

‘Lillian Bolden

7100 Cutter Hill
Memphis, TN 38141

Geraldine James

524 W. 118Y Street

Los Angeles, CA 90043

quba.ra Tuarner
200 E. Turner R #1103
Palmdale, CA 93550

Georgia Watson
5955 Swaying Pine
Memphis, TN 38115

Saleem El Amin
524 W. 118 Street
Los Angeles, CA 90043

Larry Woodard
1463 South Avenue
Memphis, TN 38016

Sharon Green

-1308 Pecan Grove Drive

Diamond Bar, CA 91765

Calvin Woodard
406 Grevillea #12
Inglewocd, CA 90301

Artie Rue Henry
2937 Barron Street
Memphis, TN 38114

Hazel D. Gordon
15631 State Sireet
South Holland, IL. 60473

Randolph E. Mannings
8826.5 Cregier Ave
Chicago, IL 60617

Delores Sconyers
8726 5. Constance Ave,
Chicago, IL 60617

Lois L Clinkscales
8827 8. Cregier Ave.
Chicago, IL- - .

Norma Freeman
3432 Alsuda Court
Indianapolis, IN 64205

Anita Bronaugh
P.O. Box 40556
Indianapolis, IN 46240

Eugenia Grissom
8446 Romanway Drive
Dallas, TX 75249

Michael Anderson
4265 Devon Drive
Indianapolis, IN 46205

Carol Jones
4431 Winthrop Avenue
Indianapolis, IN 46205

Vicky Bailey

3101 New Mexico Ave NW
# 249

Washington, D.C. 20016

Aaron Jones
2005 Grass Pond Road
Hernando, MS 38632



Delvert Cole
601 Delaware Street Apt 5
Gary, IN 46402

Melvin Williams
7055 Eastover Blvd
Olive Branch, MS 38654

Kary Cole
14919 S. Normandie Ave.
Gardena, CA 90247

Martha Jones
12538 S. Indiana Ave.
Chicago, IL 60628

Clintine Jones

12538 8. Indiana Ave,
Chicago, IL 60623
Marquita Jones

3072 E. 79 Street
Chicago, IL 60649

Jacqueline Jones
3070 E. 79" Street
Chicago, IL 60649

Robert Kevin Jones
12538 S. Indiana Ave.
Chicago, II. 60628

Jane Jones Allen
3 West Garfield Blvd
Chicago, IL 60627

Annette Jones
9613 5. Luella Ave.
Chicago, IL 60617

Mariiyn Jones Oliver
8206 5. Jeffrey Blvd,
Chicago, IL. 60617

Kathryn Cole Davis
1298 Thyatira-Tyro Road
Senatobia, MS 38668

Rodney Aaron Jones
2005 Grass Pond Road
Hernando, MS 38632

Addielean Colé Bowen
1994 Grass Pond Road
Hemando, MS 38632

Joseph Cole
46034 Allen Parkwav East

Tmogene McIntyre Cole
3214 Chatkstone Drive

Rowlett, TX 75088-2910

Sheryl Cole Dudley
3214 Chalkstone Drive
Rowlett, TX 75088

Perry Cole

. 130 Burlingame

Detroit, MI 48203

Jacqueline Cole
23401 Church Strest

~ Oak Park, MI 48237

-Rose Matilda Cole
P.O. Box 3884
Carbondale, IL 62901

John Earl Smith
157 Jefferson Ave.
Amityville, NY 11701

Darlene M, Smith
157 Jefferson Ave.
Amityville, NY 11701

Jacqueline D. Smith
157 Jefferson Ave.
Amityville, NY 11701

Myra L. Smith
65 Parkway Ave.
Amityville, NY 11701

Debra Smith Lomax
219 Shephard
Brooklyn, NY 11208

Rosalind D. Smith .
3063 Lone Tree Point
Douglasville, GA 30135

Ruth Ann Cole
3280 River Valley Lane
Memphis, TN 38119-8093

Georgia Cole _
100 Lake Hills Drive

Steger, IL 60475

Carlos Cole
8543 Acapulco Way
Stockton, CA 95210

Sheila Co]e—Dcmu'ngs-
6125 Pirate Point Court
Elk Grove, CA 96758

Pamela Cole Stovall
5931 Pershing
Stockton, CA 95207
Elise Cole Rogers
100 Lake Hills Drive
Steger, IL 60475

Earl Lynn Cole
20527 Biltmore
Detroit, MI 48325

Bertha Cole Anderson
528 Watson Road
Murphyboro, IL 62901

Grady O. Cole
44003 Dahlia Street
Lancaster, CA 93535

Andrew Cole
9110 Royal Crest Ln,
Richmond, TX 77469

Blanche Cole
1425 Taylor Street, Apt. 7
Memphis, TN 38106

Verledo Cole Thompson Est.
¢/o Hon. Joel P. Walker
P.0.Box 276

Hernando, MS 38632

Amie Osborne, Esq.

UAW Legal Services Plans
The Angeline Holt Estate
36129 E. Michigan

Wayne, MI 48184

The Estate of Isaac Cathey
Laurence S. Cathey, Executor
¢/o John Jameson, Attorney
342 S. Harvey Street
Plymouth, M1 48170-1606

Magnolia Lawson
944 East 72™ Street
Chicago, IL 60619

MecPhail & Associates, Inc.
P.O. Box 676
Grenada, MS 38902-0676



Lenwood Cathey
8801 Audley Circle
Raleigh, NC 27615

Laurence S. Cathey
3695 Piedmonte Drive
Qakland Township, MI 48306

Clay B. Cathey
7717 Meadowside Cove
Memphis, TN 38125

Jerome Cathey
1909 Quaiiridge
Raleigh, NC 27609

Alvin Holt
36129 E. Michigan
Wayne, MI 48184

Phillip W. Holt
3624 Monterrey Circle
The Colony, TX 75056

Angela Holt
4924 Birkdale
Comimerce, MI 48382

Nathaniel Carter
14826 S. Ashland
Harvey, IL 60426

Eunis Carter
8005 §. Green
Chicago, IL 60620

Joshua Carter
12124 S. Parnell
Chicago, I 60628

Nell Jackson
9802 S, Claremont
Chicago, IL 60643

Cleophes Carter
4446 W, 189st
Country Club Hill, II. 604

Eloyce Sturghill
4024 W 177st
Couniry Club Hills, IL 60:

Willie Carter
325 S. Wheat Field
Matteson, I 60443

Earlean Myles
1790 S. Parkway
Memphis, TN



So certified this the% day of December, 2007.

PR

FREDRICK B. CLARK
ATTORNEY FOR APPELLANT
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II.

STATEMENT OF ISSUES

WHETHER THE CHANCELLOR ERRED IN RULING THAT THE ENTIRE
PROPERTY SHOULD BE PARTITIONED BY SALE WHERE 124 ACRES OF THE
156 ACRES TRACK WAS OWNED BY A SMALL NUMBER OF HEIRS AND ONE
CORPORATION AND THERE WAS NO SHOWING THAT THE LAND COULD
NOT BE PARTITIONED IN KIND.

WHETHER THE CHANCELLOR ERRED IN ORDERING A PARTITION BY SALE
AND APPROVING AN OFFER OF ACONTRACT TO PURCHASE THE PROPERTY
WHERE THE HEIRS TO THE ESTATE NEVER ACCEPTED THE OFFER AND
NEVER SIGNED A CONTRACT AND ORDERED THAT THE PROPERTY BE SOLD

TO THE COTENANT MAKING THE OFFER.



STATEMENT OF THE CASE

This case started in May 2001 when Mérgaree Barringer, Deloris Ghant, Magelene
Archie and LaFrance Douglass filed suit in the Chancery Court of Desoto County, seeking
to Quiet and Confirm Title and For Partition of Land that had been owned by their
grandfather, University Cathey and their step grandmother Mary Etta Cathey. Various
motions were filed from May 2001 until August 22, 2005. However, all motions and
orders entered by the Court during that time are void because the initial compliant did
not list all of the heirs known to complainants and did not affirmatively allege that a
diligent search and inquiry had been made for all heirs of University Cathey. Further,
 many of the known heirs were not personally served and the publication of process was
also defective. In March 2006, Complainants filed an Amended Complaint and obtained
.proper service on the heirs of University Cathey. The complaint requested that the
~ property be partitioned by sale and that the property be ordered sold to McPhail and
Associates under a purported Contract.

Some of the Defendants filed an Answer alleging that complainants were not
entitled to a partition by sale but that the property should by partitioned in kind. The
- Defendants further denied that the purported Contract of McPhail and Associates should
be approved by the Court.

After hearing the trail Court entered an order requiring that the entire track of land

be sold to McPhail and Associates under his purported contract. Defendants disagree.



STATEMENT OF FACTS

In September 1969, University Cathey died intestate, leaving as his sole heirs his
wife Mary Etta Cathey and his two children Bernice Cathey and Isaac Cathey. University
Cathey owned an 80 acre tract of land that was solely in his name and owned another 80
acre tract that was owned by he and his wife as tenants in common. Together they
owned 160 acres more or less. When Mary Etta died intestate she left as her sole heirs her
brothers and sisters.

In 2001, Margaree Barringer, Deloris Ghant, Magelene Archie and LaFrance
Douglass the surviving children of Bernice Cathey filed a Complaint to Quiet and
Confirm Title and for Partition of Land in the Chancery Court of Desoto County. In their
Complaint they named themselves and about twenty other people as the heirs at law of
University Cathey. However, there were actually many more heirs, many of whom were
known to them at the time they filed their Complaint.

On January 29, 2002 the Court entered an order Quieting and Confirming Title and
Partitioning of Land in the parties ﬁamed in the Complaint. |

On October 24, 2003 a Motion to Approve Sale of Real Property was filed. As part
of that Motion, Complainants.reqﬁested that an offer to purchase the property from
McPhail and Associates be accepted. On November 18, 2003 an Order Approving Sale
of Real Property was entered approving the purchase of the property by McPhail and

Associated for $235,000.00.



On November 9, 2004 a Motion For Partition of Land By Sale and To Appoint
Chancery Clerk as Master to make sale was filed.

On November 29, 2004 an Order For Partition of Land By Sale and Appointing
Chancery Clerk as master to make sale was entered on the prior Motion. There was no
service of process on any of the heirs who were known to complainants who did not join
in the motion. Additionally, there was no publication for unknown heirs.

On February 9, 2005, Complainants filed a Motion to Amend Order Quieting and
Confirming Title. The purpose of the motion was to add other heirs who were not
included in the initial proceeding. Again there was no service of process or publication
for unknown heirs.

On May 17, 2005 Lenwood Cathey, one of the heirs of Isaac Cathey along with
other heirs of University Cathey filed a Motion to Set Aside Order Approving Sale of Real
Property and the Order For Partition of Land By Sale and Appointing Chancery Clerk as

‘master to make sale. Their motion alleged that Complainants had not stated in the
original Complaint that they had made of diligent search and inquiry to determine the
heirs at law of University Cathey and that known heirs had not been served and that

| publication had not been properly madé for unknown heirs. Further, it wés argued that
all orders previously entered were void. After hearing, and over the Objection of McPhail
and Associates the Court made a bench ruling ordering all prior orlders were void for
failure of the Plaintiffs to properly s;arve all Defendants. A written order was entered on
November 15, 2005. Subsequently, the Court entered an order on November 25, 2005

-setting aside the order it entered on November 15, 2005.

_4-



On March 8, 2006 Complainant filed an amended Complaint To (Quiet and
Confirm Title and Partition of Land. As part of their Amended Complaint it is requested
that the contract of McPhail and Associates be approved by the Court. On April 10, 2006,
Defendants filed an answer denying that Complainants were entitle to any of the relief
requested.

After trial of this matter, the Chancellor entered an order requiring that thé entire
property be sold to McPhail and Associates and approving to contract of McPhail and

Associates to purchase the property. It is from this order that Defendants appeal.



11.

SUMMARY OF ARGUMENT
THE CHANCELLOR SHOULD NOT HAVE ORDERED A PARTITION BY SALE
WHEN THERE WAS NO CREDIBLE EVIDENCE THE PROPERTY COULD NOT

BE PETITIONED IN KIND.

THE CHANCELLOR SHOULD NOT HAVE APPROVED THE PURPORTED
CONTRACT OF MCPHAIL AND ASSOCIATES WHERE THE OFFER WAS NEVER
SIGNED BY ANY OF THE COTENANTS AND THE CHANCELLOR'S FINDING
THAT A MAJORITY OF THE COTENANTS APPROVED THE OFFER IS

INACCURATE.



ARGUMENT

L.
THE CHANCELLOR COMMITTED REVERSIBLE ERR BY ORDERING THAT THE

PROPERTY COULD NOT BE PARTITIONED IN KIND WHERE THERE WAS NO
EVIDENCE SUPPORTING THAT THE PROPERTY COULD NOT BE PARTITION IN

KIND.

At the trial of this matter the parties stipulated the following facts:

1. That the two tracks of land involved total 156 acres more or less.

2. Of that total acreage Lenwood Cathey individually owned 30.34 acres or

19.33 percent.

3. Lenwood Cathey and his 2(two) siblings own 44.06 acres or 28 percent.

4. Other represented Defendants own 4.64 acres or 3 percent.

5. McPhail and Associates own 44.06 acres or 28 percent.

6. Defaulted heirs own 33.86 acres or 22 percent.

Throughout the course of this litigation, the represented defendants have
maintained that the subject property should and could be partitioned in kind rather than
by sale. As indicated above, of the 156 acres in question, represented defendants own
79.04 acres outright. McPhail and Associates owns 44.6 acres and the defaulted
defendants own 33.86 acres. The controlling statute is Miss. Code Ann. § 11-21-11 (1972)
which reads as follows:

If upon hearing, the court be of the opinion that a sale of the lands, or any part
thereof, will better promote the interest of all parties than a partition in kind, or if the
court be satisfied that an equal division cannot be made, it shall order a sale of the lands,
or such part thereof as may be deemed proper, and a division of the proceeds among the

cotenants according to their respective interests. The court may appoint a master to
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make sale, and may make all proper orders to protect the rights of the parties interested.
The court may order the sale of a part of the land and the partition in kind of the residue.

Before the court shall order a sale of the lands, the court may cause an appraisal
to be made of the property, the expense of which shall be taxed and collected as costs in
the proceedings. If the court causes an appraisal of the property to be made, then,
subsequent to the receipt and filing of the appraisal with the court, the court shall hold
in abeyance its order for sale of the lands for a period of thirty (30) days in order to allow
the parties the opportunity to reach an agreement as to a partition in kind or sale of the

lands.

The law in Mississippi is clear that as between partition by sale and partition in
kind, the law strongly favors partition in kind. Shaw v. Shaw , 603 So. 2d 207 (Miss.
1992). Where there is nothing in the record to indicate that it would be to best interest

of all of the parties to sell the property rather than partition in kind, the sale of the

property should not be ordered, Mathis v. Quick, 271 So. 2d 924 (Miss. 1973). In the
absence of evidence that a sale will better promote the interest of the parties or an equal

division in kind cannot be made, a sale should not be ordered. Dailey v. Houston, 204

Miss. 667, 151 So. 2d 919 (1963) This code section 11-21-11 affords authority for ordering
partition in kind to a cotenant desirous thereof, providing owelty if necessary, and a sale

of the remainder with division of the proceeds, Carter v. Ford, 241 Miss. 511, 130 So. 2d

852 (1961). In determining whether sale and division of pfoc:eeds should be ordered
instead of partition in kind, the cost of partition in kind, while a consideration, is not
controlling, Carter v. Ford, 241 Miss. 511, 130 So. 2d 852 (1961).

In the instant case, the burden of proof was on McPhail and Associates to prove
that its case comes under the prerequisite statutory provisions for orderings a sale as
opposed to a division in kind. McPhail totally failed to carry its burden of proof. During
the trial Wayne McPhail, owner of McPhail and Aééociates testified that he would prefer
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that the entire property be sold because he doesn’t believe it could be divided fairly.
However, it should be noted that of the 200 or so owners, McPhail is the only Co-owner
who asked that the property be sold.

McPhail’s other witness was Gene Norwood who is a real estate appraiser. Mr,
Norwood testified that it was his opinion that the property should be sold because if the
property was going to be developed into residential lots then equal division could not he
made in kind. It should be noted however, that Mr. Norwood testified regarding facts
that were not in evidence, since McPhail testified that he did know what he would do
with property if he got it. Also, Mr. Norwood never testified that the value of property
would be diminished by a division of the property in kind.

The mere statement by a co-owner that he wants the property sold and an
opportunity to buy it does not meet the burden of proof required by the statute.
Additionally, McPhail offered no proof that the sale of the property was in the best

interest of all the heirs.



ARGUMENT
IL

THE CHANCELLOR COMMITTED REVERSIBLE ERR BY ORDERING THAT THE
ENTIRE PROPERTY SHOULD BE SOLD TO MCPHAIL AND ASSOCIATES, INCUNDER
A PURPORTED CONTRACT.

A review of the trial court record shows that all proceedings prior to August 22,
2005 were void. There are two reason why those proceeding are void. First, the initial
complaint failed to allege that a diligent search and inquiry had been made for the heirs
at law of University Cathey. Secondly, the complainants did not include their deceased
brother’s children as party defendants in the case. After the initial complaint was filed,
no service of process or publication was attempted for any defendants. In Frances v.
Frances, 413 So.2d 382 (1982), the court noted that when publication of process was
resorted to in lieu of personal summons to bring their nonresident defendants the statue,
Miss. Code Ann§ 13-3-19 (1972) had to be strictly complied with. I'm sure you are asking
why is this relevant to this appeal? From the very beginning in this case the
complainants and McPhail have maintained that McPhail had a contract for the purchase
of this property and that his contract controlled disposition of this property. Such is not
the case. A review of the facts shows that McPhail submitted an offer to purchase this
property to Gene Noward, a Real Estate Agent in Hernando, MS. But a review of the offer
shows that none of the heirs of University Cathey ever signed that offer contrary to the
Chancellor’s findings. The only act that could possibly be constructed as an acceptance
of this offer was The Motion To Approve Sale of Real Property filed on October 24, 2003.

In that motion, the complainants requested the Court to approve the offer of McPhail to
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purchase the property. The Complainants are joined in that motion by some of the 20
heirs that had listed in the Original Complaint as the heirs at law of University Cathey.
As argued above that proceeding was void due to the lack of proper service of process on
all defondants. It should also be noted that the number of heirs who joined in that motion
were about 20 out of 300 heirs. A review of the Chancellor’s bench ruling on August 22,
2005 shows that he clearly ruled that these proceedings were void. Despite the Court’s
ruling, the Complainants have continued to insist that those proceedings prior to August
22, 2005 were valid. Even the Chancellor in his ruling at trial seems to indicate that the
order approving Sale of Real property is valid. The reason Complainants and McPhail
have continued to argue that is because there is nothing else that comes close to an
acceptance of the offer from McPhail and Associates. Additionally, the Complainants who
brought that motion have already sild their interest in the property to McPhail. The
original four complainants could not bind the remaining heirs since they were acting in
theif individual capacities.

In the last amended complaint, McPhail and Associates in paragraph 12 and 13
asks the trial court to ratify court .ordefs that were obtained when all of the parties were
1.10t properly part of the proceedings due to a lack of proper service. However, the
Chancellor did in fact ratify those orders by granting the relief requested in his final order.

Another reason there was never an acceptance of McPhail’s offer is because there
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was never an estate opened on University Cathey. There was never an administrator and
or adminstratrix appointed to handle his estate. Since no administrator was ever
appointed, the only way an accepténce could have been perfected was for each heir to sign
an acceptance of the offer. That never happened. However, counsel for complainants have
suggested to the court that a majority of the heirs have done so and the Chancellor in his
findings of facts made that finding. That simply is not the case.

Therefore, the Chancellor erred in approving or ratifying the offer of McPhail as a
contract with the heirs to purchase their property. If this could be done then the offer of
Lenwood Cathey, which was higher than the offer of McPhail should have been approved
by the court. |

As stated earlier, the Chancellor should have ordered a partition in kind but if the
court felt that the property of the defaulted defendants should be sold, then it should have
been ordered sold on the Courthouse steps and not to a co owner through a court ordered

private sale.
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CONCLUSION

In this case, basically two groups, Lenwood Cathey and McPhail and Associates,
own 80% of the property involved in this litigation. The property is a fectangular shape
piece of property and could easily be divided between into two parcels. The remaining
20% of the land is owned by numérous owners and could be partitioned by sale and the
proceeds divided among them. The trial judge erred by requiring that the entire property
be sold.

Additionally, the evidence in that case does not support a finding that the co-
owners ever accepted the offer of McPhail to purchase the property. Therefore, the trial
judge ordered that the entire property be sold to McPhail at, what in effect would be, a
private sale.

Accordingly, this case should be reversed and remanded to the trial court with
orders to partition in kind the properfy owned by Lenwood Cathey et. al. and McPhail

and Associates and a sale of the remaining property at public auction.
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