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SUPPLEMENT TO STATEMENT OF THE CASE
SUPPLEMENTAL AND COUNTER-STATEMENT OF FACTS

The facts relevant to the Edmonds-Healy file dispute

On May 20, 2002, George W. Healy, IV, George W. Healy, IV & Associates,' undertook
to prosecute claims by Edmonds against Edward A. Williamson, Edward A. Williamson, P.A_,
and, ultimately, Michael Miller. Affidavit of Lisa Edmonds, {7 4-6 (pp. 000002-000003,
Supplemental Record Excerpts).” Healy asserted the claims by Edmonds against Williamson in a
civil action Healy filed in the Circuit Court of Kemper County that the Circuit Clerk assigned
Cause No. 2002-CV-42. Later, Healy asserted claims against Miller in a civil action Healy filed
in the Circuit Court of Kemper County that the Circuit Clerk assigned Cause No. 2004-CV-17.
The trial court consolidated Cause No. 2002-CV-42 with Cause No. 2004-CV-17. The
consolidated action proceeds under Cause No. 2002-CV-42.

Between May 20, 2002, and September 30, 2005, Healy represented Edmonds in Cause
No. 2002-CV-42. Edmonds Affidavit § 7 (p. 000003, Supplemental Record Excerpts). During
the course of representing Edmonds in Cause No. 2002-CV-42, Healy created, and maintained, a
“case file” concerning Cause No. 2002-CV-42. Edmonds Affidavit § 8 (p. 000003, Supplemental
Record Excerpts).

More than nine months after Healy began representing Edmonds, Healy undertook to

! In this brief, Lisa Edmonds and Larry Edmonds will refer to George W. Healy, IV, and
George W. Healy, IV & Associates jointly or collectively as “Healy.”

% Hereafter, Edmonds will cite to this affidavit as “Edmonds Affidavit § __7; Exhibit I,
Affidavit of Lisa Edmonds. Hereafter, Edmonds will cite to exhibits to Edmonds Affidavit as “Exhibit
__, Edmonds Affidavit.”



represent Carolyn Williams on claims against Williamson.”

Almost three years after Healy began representing Edmonds, Healy began representing
Alonzo Washington and Janice Washington.” Healy began representing the Washingtons
sometime about February, 2005.°

Likewise, almost three years after Healy began representing Edmonds, Healy began
representing Annie Haynes. Healy began representing Haynes about March, 2005.°

During the time Healy represented both Edmonds and Williams, Healy never sought from
Edmonds permission or authority to “unify” the Edmonds file with the Williams file. More
important, during the time Healy represented both Edmonds and Williams, Edmonds never gave
Healy permission or authority to “unify” the Edmonds file with the Williams file.

During the time Healy represented both Edmonds and Washington, Healy never sought
from Edmonds permission or authority to “unify” the Edmonds file with the Washington file.
More important, during the time Healy represented both Edmonds and Washington, Edmonds

never gave Healy permission or authority to “unify” the Edmonds file with the Washington file.

* The docket in Carolyn Williams v. Edward A. Williamson, Individually, Edward A. Williamson,
P.A., and Michael Miller, Civil Action No. 4:03¢cv88, United States District Court for the Southern
Dastrict of Mississippi, Eastern Division, shows Healy filed the complaint that began the civil action on
February 13, 2003.

* In this reply memorandum, for convenience and ease-of-reference, the Edmondses will refer to
Alonzo Washington and Janice Washington jointly or collectively as “Washington.”

® The docket in Alonzo Washington and Janice Washington v. Edward A. Williamson,
Individually, Edward A. Williamson, P.A., and Michael Miller, Civil Action No. 251-05-112 CIV, Circuit
Court of Hinds County, Mississippi, shows Healy filed the complaint that began the civil action on
Febmary 11, 2005.

¢ The docket in Annie Haynes v. Edward A. Williamson, Individually, Edward A. Williamson,
P.A., and Michael Miller, Civil Action No. 3:05¢cv00186, United States District Court for the Southern

District of Mississippi, Jackson Division, shows Healy filed the complaint that began the civil action on
March 21, 2003.



During the time Healy represented both Edmonds and Haynes, Healy never sought from
Edmonds permission or authority to “unify” the Edmonds file with the Haynes file. More
important, during the time Healy represented both Edmonds and Haynes, Edmonds never gave
Healy permission or authority to “unify” the Edmonds file with the Haynes file.

On September 30, 2005, this Court heard a motion that Healy had served on September
21, 2005. In that motion, Healy sought permission from the trial court to withdraw as counsel for
Edmonds. Edmonds Affidavit § 9-10 and 12; Exhibits 2 and 3, Edmonds Affidavit (pp. 000003,
000004, 000010, and 000014, Supplemental Record Excerpts). The trial court granted Healy’s
motion and entered an order on October 6, 2005, permitting Healy to withdraw as counsel for
Edmonds. Edmonds Affidavit § 11-12; Exhibit 2, Edmonds Affidavit (pp. 000003-000004 and
000010, Supplemental Record Excerpts).

Afier October 6, 2005, Edmonds demanded that Healy deliver the original “case file” to a
designee. Edmonds Affidavit §9 13-14 (p. 000004, Supplemental Record Excerpts). Healy
refused to do so. Edmonds Affidavit § 15-16; Exhibit 4, Edmonds Affidavit (pp. 000004 and
000016, Supplemental Record Excerpts). Healy refused to do so saying that I believe that Mr.
and Mrs. Edmonds have all of the documents.” Exhibit 4, Edmonds Affidavit (p. OQOOIG,
Supplemental Record Excerpts). When refusing to deliver the original “case file,” Healy claimed
that “{[Edmonds] picked up a great majority of the documents from the Federal Court in Jackson,
Mississippi and reviewed them thoroughly before they delivered copies to this office.” Exhibit
4, Edmonds Affidavit (p. 000016, Supplemental Record Excerpts). Healy also claimed that “we
gave them access to the entire file on at least 10 occasions and they were given access to our
copy machine.” Exhibit 4, Edmonds Affidavit (p. 000016, Supplemental Record Excerpts).
Healy went on to claim “[Edmonds has] copied each and every document that [Edmonds]
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wanted.” Exhibit 4, Edmonds Affidavit (p. 000016, Supplemental Record Excerpts).  According
to Healy, Edmonds “actually spent the night over here on my sailboat on occasions and copied
whatever documents [Edmonds] wanted.” Exhibit 4, Edmonds Affidavit (p. 000016,
Supplemental Record Excerpts). Finally, Healy said, “[Edmonds has] also been given copies or
made copies themselves of all deposition transcripts.” Exhibit 4, Edmonds Affidavit (p. 000016,
Supplemental Record Excerpts).

In the face of Healy’s refusal to deliver to Edmonds property that Edmonds had a right to
receive from Healy following the termination of Healy’s representation of Edmonds, Edmonds
filed a motion seeking an order from the trial court compelling Healy to deliver the original “case
file” to Edmonds or the designee of Edmonds. After briefing and hearing, the trial court
effectively denied the motion by Edmonds. Rather than order Healy to deliver all of the original
contents of the “case file” to Edmonds, the trial court ordered Healy to allow Edmonds access to
the file to copy whatever portions of the “case file” Edmonds wanted. Edmonds would have to
pay for any copies Edmonds made. The trial court also ordered Healy to return all original

papers and property Edmonds had delivered to Healy.

LEGAL ARGUMENT

I The applicable law requires Healy to deliver to Edmonds or a designee of Edmonds
all of the original contents of the “case file”

Healy cites no statute to support his position. Healy cites no rule of professional conduct
to support his position. And Healy cites no decisional law to support his position.

Rather, to support his position, Healy relies exclusively on Ethics Opinion No. 144 of the
Mississippi State Bar.

Healy misplaces his reliance on this ethics opinion for two reasons. First, by its nature,



an ethics opinion addresses an ethics issue, as opposed to a legal issue. Second, ethics opinions
are advisory in nature, as opposed to adjudicatory in nature.

Ethics Opinion No. 144 addresses an issue of ethics and only an issue of ethics. Ethics
Opinion No. 144 itself recognizes that “{t]Jhe ownership of the specific items contained in a file is
a matter of law.”

But, this case involves a legal issue. This case raises the question whether Edmonds
owns the “case file” relating to Cause No. 2002-CV-42 and, consequently, Healy has a legal duty
to return to Edmonds all or merely part of the “case file.” Because this case raises the question
whether Edmonds owns the “case file” relating to Cause No. 2002-CV-42 and Ethics Opinion
No. 144 itself recognizes that “[tjhe ownership of the specific items contained in a file is a matter
of law,” Ethics Opinion No. 144 simply fails to address, let alone resolve, the issue in this case.

Moreover, the By-Laws of the Mississippi Bar preclude Ethics Opinion No. 144 from
addressing the legal issue before this Court. The Bylaws of the Mississippi Bar prohibit “the
Ethics Committee...{from rendering] opinions on questions of law...” ART. 9, §§ 9-12(e),
BYLAWS OF THE M158isSipPI BAR. Therefore, by its own terms, Ethics Opinion No. 144 fails to
provide any authority, let alone persuasive or controlling authority, on the legal issue before this
Court.

The Ethics Committee may only issue advisory opinions. The Mississippi Bar prohibits
its Ethics Committee from issuing ethics opinions, such as Ethics Opinion No. 144, that address
any issue invoived in pending litigation. The Bylaws of the Mississippi Bar prohibit “the Ethics
Committee...[from rendering] opinions as to the ethics or conduct of a lawyer in a matter in
which such conduct is involved in pending litigation, which may determine or substantially affect
the determination of the ethical question involved...” ART. 9, §§ 9-12(f), BYLAWS OF THE
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Mis5iS51PPt BAR.

In stark contrast to the citation by Healy of no legal authority for his position, the
Edmonds brief cited overwhelming decisional law from jurisdictions other than Mississippi that
have considered the issue of ownership of a lawyer’s “case file” in various circumstances,
including circumstances similar to those involved in this case.

“Simply put, [Edmonds] is entitled to the entire file...and...[Healy] is not entitled to
refuse to turn over that file or any portion thereof.” Matter of Kaleidoscope, Inc., 15 B.R. 232,
241 (Bankr.N.D.Ga. 1981), rev’d on other grounds, 25 B.R. 729 (N.D.Ga. 1982). “[Tlhe entire
contents of the files belong to [Edmonds),” Resolution Trust Corp. v. H—, P.C., 128 F.R.D. 647
(N.D.Tex. 1989), including those contents of the file of which Edmonds may already have a copy
and those contents of the file Healy needs in conjunction with representing clients other than
Edmonds.

Healy suggests, rather than argues that Edmonds has no right to the entire “case file”
because Healy commingled documents properly forming a part of the Edmonds “case file” with
documents Healy used on other cases for other clients having claims against Williamson similar
to the claims Healy was prosecuting for Edmonds against Williamson. Healy states that “Healy
ultimately filed four parallel lawsuits against Attorney Williamson and others on behalf of the
Edmonds and other clients. Discovery in the four cases was consolidated. The various clients
shared the cost of discovery, resulting in a single unified file in Attorney Healy’s office which
included thousands of documents pertaining to the claims of all of Attorney Healy’s clients.”
Brief of Appellee — George W. Healy, IV, p. 1 (Statement of the Case). Healy thereafter in his
brief never argues in his brief that the law treats “a single unified file,” a “commingled” file,
differently than it treats other “case files.” Healy thereafter in his brief never cites any authority
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to support the position he implies, that the law treats “a single unified file,” a “commingled™ file,
differently than it treats other “case files.”

Healy cites no authority to support the position he implies, that the law treats “a single
unified file,” a “commingled” file, differently than it treats other “case files” because no such
authority exists.

Rather, the authority that addresses “commingled” “case files” contradicts the position
Healy implied but never explicitly argued.

The court in Matter of Kaleidoscope, Inc. addressed a similar claim, saying “the Court
does not believe that when an attorney jointly represents more than one client in a transaction, the
attorney can selectively choose to remove documents from the legal files created or amassed
during that joint representation either on the grounds that the legal files are the property of
[another] of the jointly represented clients...” 15 B.R. at 244. The court continued discussing
this issue and concluded “that with regard to legal files created or amassed by an attorney during
the course of joint representation of more than one client, the entire contents of those legal files
belong jointly to the clients in question, with each having an undivided ownership interest in, and
equal right of access to, all of those files.” 15 B.R. at 244,

The circumstances in Matter of Kaleidoscope, Inc. bear striking resemblence to the
circumstances in this case. The lawyers and law firm in Matter of Kaleidoscope, Inc. initially
represented Kaleidoscope, Inc. “in the creation and implementation of a so-called ‘Stock
Redemption Agreement’...” 15 B.R. at 235. Later, the lawyers and law firm “participated, on
behalf of [Kaleidoscope, Inc., two shareholder-principals of Kaleidoscope, Inc., and a later-
formed corporation, MOA Corporation], in the negotiation, creation, implementation, and
execution of [a certain business] transaction...” 15 B.R. at 235. After Kaleidoscope, Inc. filed
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for bankruptcy protection and the trustee sought the files the law firm amassed when representing
Kaleidoscope, Inc., the law firm “offered to make substantial portions of these legal files
available to the Trustee and his counsel for inspection, but have refused to turn over the originals
of these files.” 15 B.R. at 237. Initially, the law firm “asserted, in its own right, that it has title
to all of these files, and its former client, Kaleidoscope (or the legal successor to the property
rights of Kaleidoscope, the Trustee), has no proprietary interest in these legal files.” 15 B.R. at
237. “Alternatively, [the lawyers and law firm asserted] that even if title to the legal files might
otherwise reside with the Trustee, as a factual matter [the lawyers and law firm had] co-mingled
these legal files with the legal files of its other former clients...(presumably as a result of the
joint representation of these persons, along with Kaleidoscope, in the so-called “Kaleidoscope
transaction™)...” 15 B.R. at 237. Thus, “according to [the lawyers] it is virtually impossible to
separate the “Kaleidoscope” files from the other files.” 15 B.R. at 237.

After rejecting the claim the lawyers owned the files, the court considered the
commingling claim and its effect on the obligation of the lawyers to turn over the files. In
rejecting the claim of “work product,” as a prelude to the court’s consideration of the
commingling issue, the court said, “[t]o again emphasize the simple and all-important fact in this
situation ~ an attorney is in a fiduciary relationship to his client, owing the highest duty of good
faith and diligence, and has no right or ability to unilaterally cull or strip from the files created or
amassed during his representation of that client documents which he determines the client is not
entitled to see. The client is either entitled to all of the file 6r none of it.” 15 B.R. at 244. The
court continued by saying, ‘.‘[m]oreover, the Court does not believe that when an attorney jointly
represents more than one client in a transaction, the attorney can selectively choose to remove
documents from the legal files created or amassed during that joint representation...on the
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grounds that the legal files are the property of the other of the jointly represented clients...” 15
B.R. at 244. “Rather, the Court believes that with regard to legal files created or amassed by an
attorney during the course of joint representation of more than one client, the entire contents of
those legal files belong jointly to the clients in question, with each having an undivided
ownership interest in, and equal right of access to, all of those files.” 15 B.R. at 244.

According to Healy, this case involves a joint representation of his four separate clients,
at least a joint representation on discovery of the separate claims. Healy contends that
“[dliscovery in the four cases was consolidated. The various clients shared the cost of discovery,
resulting in a single unified file in Attorney Healy’s office which included thousands of
documents pertaining to the claims of all of Attorney Healy’s clients.” Brief of Appellee —
George W. Healy, IV, p. 1 (Statement of the Case). Accepting Healy’s contention concerning
this factual matter, the entire contents of the part of the “case file” constituting the documents
produced by Williamson during discovery “belong jointly to the clients in question, with each
having an undivided ownership interest in, and equal right of access to, all of those files.” 15
B.R. at 244,

Thus, Healy must provide Edmonds with the entire contents of the part of the “case file”
constituting the documents preduced by Williamson during discovery. Edmonds acknowledges
that to permit Healy to discharge his duties to clients other than Edmonds, Healy needs to retain a
copy of the entire contents of the part of the “case file” constituting the documents produced by
Williamson during discovery.

IL. The law requires Healy to pay for any copy of the “case file,” or of any part of the

“case file,” Healy retains for his own purposes, including the purpose of discharging

obligations he owes jointly represented clients other than Edmonds

Just as Healy cited no statute to support his position concerning the issue involving the
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ownership of the “case file,” Healy cites no statute to support his position concerning this issue.
Just as Healy cited no rule of professional conduct to support his position concerning the issue
involving the ownership of the “case file,” Healy cites no rule of professional conduct to support
his position concerning this issue. And just as Healy cited no decisional law to support his
position concerning the issue involving the ownership of the “case file,” Healy cites no
decisional law to support his position concerning this issue.

Rather, to support his position concerning this issue, Healy again relies exclusively on
Ethics Opinion No. 144 of the Mississippi State Bar.

Again, Healy misplaces his reliance on this ethics opinion for the same two reasons he
misplaced his reliance on this ethics opinion to support his position concerning the issue
involving the ownership of the “case file.”

But, this issue, like the issue involving the ownership of the “case file,” is a legal 1ssue.

Succinetly stated, under the law, Healy, as opposed to Edmonds, must bear the cost of the
copies of the documents Healy retains to discharge his obligations to clients other than Edmonds.
Averill v. Cox, 45 N.H. 328, 339, 761 A.2d 1083, 1092 (N.H. 2000) (“We agree with those
jurisdictions that require the attorney to bear the expense of retaining a copy.”). Thqs, Healy
must provide Edmonds with the entire contents of the part of the “case file” constituting the

documents produced by Williamson during discovery at no cost to Edmonds.

No(Miss ABar. Reg. Number — admitted pro
hac M
John I. Muelter, LLC
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The Mississippi Bar Association - Bylaws http://www.msbar.org/bylaws. php

EY DIRECTORY © STARF Saturday, June 3rd, 2006 | 12:47 PM

ARTICLE ONE

CREATION, MEMBERSHIP
AND GOVERNMENT

Historvy
Mission & Goals
Officers & Board

1-1. Creation. The Mississippi Bar {the Bar) has been created by the State of Mississippi. These Bylaws are adopted pursuant
to authority from the State of Mississippi and are at all times subject to the Laws of the State of Mississippi. In case of any

Bytaws conflict between these Bylaws and any existing or future laws of the State of Mississippi, these Bylaws shall yield to such law.
Past Presidents
Directions to Bar Center 1-2. Membership. The Membership of the Bar is as provided by law. All persons duly admitted to practice 1aw in the State of
. Mississippi shall be members of the Bar unless such member-ship is terminated as provided by law.
JAEMEER RESOURLES o o )
1-3. Government. The Bar shall be governed by a Board of Commissioners {the Cemmissioners) and as further provided
Member Services herein.
Casemaker
CLE Seminars 1-4. Purpose. The Purpase of the Bar shall be:
Meetings

Ethics Opinions (a) to promote improvements in the administration of justice;

Professional Responsibility

Lawyers Assistance Program (b} to improve the delivery of legal services;

Publications {c) to pravide leadership in the improvement of the law;

Address Change

Membership Information (d) to increase the public’s understanding of the law and the role of the legal
Committees prafession;

Sections

Young Lawyers Division {e} to promote service to the public by members of the Bar;

County Bar Associations

MS Leqgal Orgqanizations {f) to assure the highest standards of professional competence and ethical
Bar Store conduct;

Frequent Questions
PJBLL BESDURLES
How to Cheose a Lawyer

Law You Can Use
Consumer Asssistance Program

{g) to serve as the state representative of the {egal profession;
(h} te enhance the professicnal growth of the members; and

(i) and to uphold the honer, dignity and integrity of the legal profession.

Complaint Procedure ARTICLE TWO

Guide to Leqalese

Juror's Guide MEETINGS OF THE YEAR

MS Volunteer Lawyers Project

Speakers Bureau 2-1. Annuat Meeting. The Annwal Meeting of the Bar shall be its Convention and shall be held at a time and place selected
Media Resources by the Commissioners. At the Annual Meeting the President shall report to the members of the Bar.

Frequent Questions

2-2. Special Meetings. Special Meetings of the Bar may be called at any time (a) by the President, with the concurrence of
a majority of the Commissleners, (b} by a majority of the Commissloners or (¢} by 100 members of the Bar. The call of any
Special Meeting shall state the time and place of the special meeting, and the business proposed to be transacted at such
meeting.

Law as a Career 2-3. Mid-Winter Maeating. The President, in his discretion, may call a Mid-Winter Meeting of the Bar at a time and place of
High School Mock Trial his designation. At the Mid-Winter Meeting, any business, except amendment of these Bylaws, elections, or reversal or
Lawyer In Every Mississippi nuliification of pollcy statements issued by the Bar may be transacted.

Classroom

Consequences of DUT 2-4. Notice of Meatings of the Bar. The Secretary of the Bar shall give nctice of any meeting of the Bar to all members.
Consequences of Miscondyct In Such netice shall be mailed to all members not less than 15 nor mare than 45 days prior to the beginning of the meeting, or
School such notice may be published at least one time in any official pubdication of the Bar in general circulation among its members.

Law Day Art Contest

2-5. Parliamentary Procedure. The President may prescribe time {imits for debate and no person shall be heard more than
twice on the same subject. Except as provided herein the most recent edition of Roberts Rules of Order shall govern in all
questions of Parliamentary Procedure,

Online Directory

-6. Resolutions. I t f Ci issi
Membership Directory Book 2-6 Reselutions modifying pollcy statements of the Bar previously adopted by the Beard of Commissioners

may be presented to the membershlp for approval at the Annual meeting of the Bar or at any special meeting of the Bar calted
specifically For that purpose. Subject to the requirements of Section 9-16, any such resolution shall require the vote of a

REGHIGES DoREGany majority of those members present and voting for passage,

Search the Directory

Supreme Court Orders ARTICLE THREE
Mediation Training Providers

Mediators Directory Application BOARD OF COMMISIONERS

B EAE PR T 3-1, Powers and Duties. The Commissioners shall be the executive agency of the Bar and shall have the powers and
el duties set forth in Article 3 of Chapter 3 of Title 73, Mississippi Code, 1972 {Sectlon 73-3-103 et seq.). The Commissioners:

(a) shal make such regulations, not inconsistent with law, as shall be necessary and proper for the protection of the property of
the Bar and for the preservation of goed order and the conduct of its affalrs;

0060001
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Commissicners shall elect the commissioner from the circuit court district.

4-7. Vacancies. In the event that a commissioner has been elected and certified as provided in these Bylaws and thereafter
dies, resigns or becomes unable ta serve or is no longer eligible pursuant to Section 3-2 above, the vacancy in office shatl be
filled as provided by Section 73-3-135, Mississippi Code, 1972.

ARTICLE FIVE
OFFICERS

5-1. Officers. The Officers of the Bar shall be a President, a First Vice-President/President-Elect, and a Second Vice
President.

5-2, President. The President shall preside at all meetings of the Bar and of the Commissioners. He shall have such powers
and duties as prescribed in these Bylaws or that may be conferred on him by the Commissioners.

5-3. First Vice-President/ President-Elect. The First Vice President/ President-Elect shall perform the duties of the
President upon his absence or inability o act and, in case of death of the President, the First Vice President/President Elect shalt
become President. He shall automatically become President at the beginning of the next Bar year.

5-4, Second Vice-President. The Second Vice-President shall perform the duties of the First Vice-President upon his
absence or inability to act and, in case of he death of the First Vice-President, shall become First Vice-President, but not the
President-Elect. The outgoing Prestdent of the Young Lawyers Division shall automatically become Secend Vice President at the
time the President takes office.

§-5. Secretary.

(a) A Secretary, who may be designated as Executive Director shall be elected by the Commissioners and shall hold office for
one (1) year.

(b} The Secretary shal perform the duties set forth under Section 73-3-111, Mississippi Code af 1972, Annotated, and in
addition, keep a record of all meetings of the Commissioners, and all other meetings of which a record shall be deemed
advisable by the Commissioners and shall likewise keep a record of all minutes of the Bar and of all minutes directed by it to be
kept. He shall conduct correspandence both of the Commissioners and of the Bar with the concurrence of the Executive Directar
and President.

(€} The Secretary shall collect and compile all data and infermation required by the
Commissioners, ar any committee thereof, or by the Bar in any committee thereof, relative to any investigation, study, or other
matter.

(d) The Secretary shall notify all officers of their electicn, or committee-men of their
appointment and shall keep a complete and current role of the members of the Bar which he shall compite as required by law,

(&) The Secretary shall issue notice of all meetings either of the Commissioners or of the Bar.
(F) The Secretary shall perform the duties of Treasurer.
5-6. Treasurer,

{a} The Treasurer shall coliect and receive all monies, keeping a correct account thereof and deposit the same in the name of
the Bar in such bank ar banks as may be approved by the Commissioners. He shall submit an annual report in writing of the
financial condition of the Bar, which shall previously have been approved by the Cammissioners.

{b) The Treasurer shall, as required by the Commissioners, give such security for the faithful discharge of these duties as the
Board may direct.

5-7. Executive Director.

(a} The Executive Director and such assistants as may be needed, shall be appointed annually by the Commissioners upon the
recommendation ¢f the President.

(1) The Executive Director shall be in charge of the office of the Bar; perform such duties as may be requested of him by the
President and as may pertain to this office; direct and supervise the work of his assistants; serve on all committees ex-officio;
and attend in an ex-officio capacity the meetings of the Bar Commissioners.

5-8. American Bar Asseciation Delegates. Subject to the Rules of the American Bar Association, Delegates shall be appointed
by the Board of Commissioners pravided that no Delegate shall serve more than four (4) consecutive terms. In the event an
ABA delegate is unable to attend the House of Delegates meeting, In accordance with the rules of the American Bar Association,
the President may appoint an alternate delegate to serve temporarily during the absence of said ABA delegate.

ARTICLE SIX
ELECTION OF FIRST VICE-PRESIDENT AND PRESIDENT-ELECT

6-1. Alternation of Office The office of First Vice President/President-Elect shal! be alternated among the following
districts:

District 1 shall consist of the following counties: Alcomn, Attala, Benton, Bolivar, Calhoun, Carroll, Chickasaw, Choctaw, Clay,
Coahoma, DeSoto, Grenads, Holmes, Humphreys, [ssaquena, tawamba, Kemper, Lafayette, Leake, Lee, Leflore, towndes,

Marshall, Monree, Montgomery, Neshoba, Nexubee, Okitbbeha, Panota, Pontotoc, Prentiss, Quitman, Sharkey, Sunflower,
Tallahatchie, Tate, Tippah, Tishomingo,Tunica, Unicn, Wamen, Washington, Webster, Winston, Yalobusha and Yazoo.

District 2 shall consist of the follewing counties: Hinds, Madison and Rankin.

District 3 shall conslst of the following counties: Adams, Amite, Clairborne, Clarke, Copiah, Covington, Forrest, Franklin,
George, Greene, Hancock, Harrison, Jackson, Jasper, Jefferson, Jeffersan Davis, Jones, Lamar, Lauderdale, Lawrence, Lincaln,
Newton, Marion, Pear River, Perry, Pike, Scott, Simpson, Smith, Stone, Walthall, Wayne and Wilkinson,

The First Vice President/President-Elect shall be a resident of District 1 for the term 1986-87; of District 3 for the term 1987-88;

and of District 2 for the term 1988-89. Thereafter, the First Vice President/ President Elect wil be rotated in the same erder.
For purposes of this section, the residence of the First Vice President/ President-Elect shall be either the county in which he

resides or has his principal place of business,
000003
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6-2. Nominating Committee. There shall be a Nominating Committee compased of the President, the four {4) Immediate
Past Presidents, the two (2} Immediate Past Presidents of the Young Lawyers Division, and six (6) members, twa {2} from
each district, appointed by the Board of Commissioners. The appaintments by the Commissioners shall be made on or befare
May 31. The President of the Bar shall be chairman of the Nominating Committee. Should he be unable to serve, the
committee shall elect a chairman from its membership. The President-Elect shall be an ex-officic non-voting member of the
Nominating Committee. The Nominating Committee shail meet on or before August 15 of each year and shall nominate two
(2) candidates from the appropriate District for the office of First Vice President/President-Elect with the term beginning at the
close of the next Annual Meeting of the Bar. The Nominating Committee shall immediately certify such nominations to the
Commissioners.

6-3. Nomination by Petition. Any member of the Bar not nominated by the Nominating Committee who satisfies the
requirements of Section 6-1 above, may be nominated by petition fited with the Executive Director of the Bar, signed by not
less than twenty-five (25) members of the Bar in good standing. Such petition shall be filed on or befere December 10
immediately following the gate provided for making nominations by the Nominating Committee, and such petition shall be
certified te the Commisstoners by the Executive Birector.

6-4, Publication of Nominations. The names of all persons nominated together with a brief biographical sketch, shall be
published in an official publication of the Bar or mailed to atl members of The Mississippi Bar on or before January 1.

6-5. Procedure for Election. The election of the First Vice President/ President-Elect shall be conducted by maii baltot in
accordance with Rules of Procedure as adopted by the Board of Commissioners. Only active members of the Bar in good
standing shall have the right to vote.

6-6. Rumn-off Elections. If no candidate receives a majority of the votes cast for First Vice-President/President-Elect, there
shall be a run-off election between the two persons receiving the highest number and the next highest number of votes. In this
event the Executive Director shall forthwith prepare bailots and voting envelopes for a run-off election as here and above set
forth and the same shall be mailed to the membership of the Bar not later than ten (10) days after the results of the first
balloting has been determined. The manner and method of voting and the deadline for receiving and counting votes in the
event that there is a second primary shall be in accardance with the Rules of Procedure adopted by the Board of
Commissicners.

6-7. Contest of Elections. Any nominee desiring to contest an election, shall, within five (5) days after the certification of
the person declared elected, or eligible for a second primary efection, file with the President a written petition addressed to the
Commissioners stating the basis of the complaint. Upon receipt of such petition, the President shalt call a special meeting of the
Commissioners to hear the complaint, which mesting shall be held within three (3) days from the date the petition is received
and at a time and place to be designated by the President. At this hearing, the Board shail consider any evidence in support of
the complaint. The decision of the Commissioners shall be announced within forty-eight (48) hours after the closing of the
hearing and such decision shall be final.

6-8. Death, Withdrawal, etc, of Nominee. In the event that a nominee dies, withdraws er becomes unable to serve as
First Vice President/President-Elect prior to the certification of final election and there be only one remaining nominee, such
nominee shall be declared elected. If all nominees die, withdraw or become unable to serve as First Vice
President/President-Elect prior to the certification of final election, the Nominating Committee shall immediately nominate at
least one additicnal candidate and the election shall proceed as provided in these Bylaws.

6-9. Filling of Vacancies. In the event that a First Vice President/ President-Elect has been elected and certified as
provided in these Bylaws and thereafter dies, withdraws or become unable to serve, the vacancy shall be filled as provided by
73-3-135, Mississippi Code (1972).

ARTICLE SEVEN
DIVISION

7-1. Young Lawyers Division. There shall be a Division of the Bar to be known as the Young Lawyers Diviston of The
Mississippi Bar. It shall assist the Bar in the accomplishment of its purposes and functions promote the advancement of legal
knowledge, ethics, prestige and integrity of the Bar among younger lawyers; and make reports and recommendations, as called
upon, te the Commissioners. The Young Lawyers Division shall meet at least annually in conjunction with the Annual Meeting of
the Bar.

ARTICLE EIGHT
SECTIONS

8-1 Creation and Discontinuance. The Cornmissioners may create a Section of the Bar at any time, The Commissioners
shall give notice of the creation of the Section and the purposes for which it is created to all members of the Bar at least thirty
(20) days prior to the Annual Meeting. If the Bar in its convention does not disapprove the Section, it shall come In to existence
on the first day of the manth next following the termination of the Convention. All Sections shall be respensible to the
Commissianers.

8-2, Bylaws of Sections. Each Section may adopt, amend and repeal Bylaws by a vote of 2/3 of its members present at
any meeting thereof. The Bylaws of any Section sha!l not be in conflict with these Bylaws. The initial Bylaws of each Section
shall conform to model Bylaws approved by the Board of Commissioners, and no amendment thereto shall be effective without
approval by the Board of Bar Commissioners.

8-3. Notice. The Bylaws of any Section shall provide for at least fifteen (15) days notice of any meeting of the Section and
for at least fifteen {15) days notice of any proposal to amend or repeal the Bylaws of the Section.

8-4. Meetings. Each Section shall meet at least annually in conjunction with the annual meeting of The Mississippi Bar.

8-5. Officers and Executive Committee. Each Section shall have a Chairperson and such other offices as its Bylaws
provide, Each Section shall also have an Executive Committee conslsting of the Section officers and such other members as its
Bylaws provide,

8-6. Fiscal Year. The fiscal year of each Section shall be the same as the fiscal year of The Mississippi Bar. Each Section
shall Fife with the Executive Director of the Bar within thirty (30) days after the close of its fiscal year and an accounting of the
Section's finances for the preceding fiscal year and an annual report which describes the work and activities of the Section
during the preceding fiscal year.

8-7. In General. Any member of the Bar shall be entitled to enroll in one or more Sections, No Section shall incur any
obligation in excess of funds actually available to it from its own dues and fees unkess prior approval therefore is obtained from

the Board of Commissioners.
000004
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ARTICLE NINE
COMMITTEES

9-1. Appointment. The President shall appoint the members of all committees of the Bar. As nearly as practicable, all
committee members shall be appointed for staggered terms.

9-2. Chairmen, The President shall appoint the Chainmen and Vice Chairmen of each committee, whose terms expire (a)
when their successors are appointed and {b) after the adjournment of the Annual Meeting of the Bar following such
appointment.

9-3. Standing Committees. The Standing Committees of the Bar shall be those that are specified in these Bylaws.,

9-4. Ad Hoc Committees. The President, with the consent of the Commissioners, may appeint such ad hoc committees as
the Commissioners determine to be necessary of desirable. No ad hoc committee shall be created for a period longer than twe
years.

9-5. Lay Members of Committees. Upon direction of the Commissioners the President may appoint laymen to be advisory
members of any committee. Any lay member of a committee of the Bar shall serve for such term as the Commissioners may
provide and shall have the right to vote in the deliberations of the committee if spedifically authorized by the Commissioners.

9-6. Reports of Committees. Aa annual report shall, and interim reports may, be filed by each committee with the
President and the Commissioners. The Executive Director shall furnish a copy of such reports together with this section of the
Bylaws to every committee chairman upon his appointment as chairman.

9-7. Adjustment of Terms; Filling Vacancies. The President as needed, may adjust terms of appointees to maintain
continuity and may appoint additional members for one-year terms. Failure of 8 member to attend meetings or perform
assigned and accepted duties, without reasonable excuse, shall be deemed a resignation, at the discretion of the President.
The President shall fill all vacancies for the remainder of the unexpired term.

Standing Committees

9-8. Budget and Finance Committee. (First Vice President/ President Elect, Immediate Past President and four other
members, each serving a two-year term). The Budget and Finance Committee shall prepare and present an annual budget to
the Commissioners and perfarm such other related duties as the President may assign.

8-9, Clients’ Security Fund Committee. (Six members on three-year terms, twa from each district as provided in Article
-1 of these Bylaws). The Clients’ Security Fund Committee shall agminister the Client Security Fund in accordance with the
resolution creating the same,

9-10, Committee on Professional Responsibility, (Six members on three year terms, two from each district as provided
in Article 6-1 of these Bylaws). The Committee on Professional Respensibility shall have the powers and duties provided by the
Rules of Discipline for The Mississippi Bar adopted September 7, 1983 by the Supreme Court of Mississippi and 73-3-103 et
seq., Miss. Code 1972.

9-11. Bench-Bar Liaison Committee. (Nine members, three-year terms, three from each district as provided in Article 6-1
of these Bylaws). The Court Liaison and Judicial Administration Committee shall maintain and improve relations between the Bar
and the state and federal judiciary in Mississippi; shall study and make recommendations regarding improvements in the judicial
system and shall perform such other functions as will improve the administration of justice.

9-12, Ethics Committee. (Nine members, three-year terms.) Subject to final approval of the Commissioners, the Ethics
Committee shall;

(a) formnulate and recommend standards of ethics and conduct in the practice of law as a profession and consider the Code of
Professional Responsibility of The Mississippl Bar, and recommend amendments it deems desirable;

{b) upon request, advise or assist local bar associations in their activities in respect to the Interpretation of the Code;

(<) be authorized, when consulted by any member or committee of the Bar, or a local bar association to give its informat
advisory opinion or its formal interpretive opinlon concerning proper professional conduct, but formal interpretive opinions shall
not be given until submitted to the members of the committee and approved by a matority thereof, as well as by the Board of
Commissioners.

{d) be authorized to adopt, subject to the prior approval of and subsequent alternation by the Commissioners, such riles as it
may deem desirable for the metheds and precedures to be used in expressing opinlong;

{e) not render opinlons on questions of law;

{f) nct render opinions as to the ethlcs or conduct of a lawyer in a matter in which such conduct is involved in pending litigation,
which may determine or substantially atfect the determination of the ethical question involved;

(g) as provided by 73-3-143 {2), Miss. Code 1972, advise any member of the Bar of its opinion as to whether an course of
prafessional conduct understated circumstances is or is not in violation of the Code of Professional Responsibility; and

(h) render opinions involving the ethics or the past conduct of a lawyer upon request gnly of the Complaints Committee of the
Bar or a duly constituted Complaints Committee of a iocal bar association.

All apinians of the Committee shall be adopted of authorized at a meeting of the Committee and be concurred in by at least a
majority of its members; provided that between meetings of the Committee any opinion may be adopted if it be concurred in
by at least a majority of the members, providing any non-concurring member shall have considered the opinion and shall not
specifically request the discussion of the question invelved at a meeting of the Committee. Upon adoption of the formal
interpretive oplnions In said manner and approval thereafter by the Commissioners, sald opinlons will be final and be in force
and effect. Informal advisory opinions may be overruled by subsequent formal Interpretive opinions.

9-13. Insurance {Six members, three-year terms). The Insurance Committee shall supervise all Bar sponsored insurance
programs, receive reports from the Bar agent, and report at least annually to the Cammissioners.

9-14, Lawyers and Judges Assistance Committea. (Fifteen members on three-year terms, three from each district as
provided in Article 6-1 of the Bylaws and six members from the state at large). The Lawyers and Judges Assistance Comntittee
shall provide 1} assistance to members of the legal profession who suffer from addictive behavior problems; 2) educatlon for
the Jegal profession regarding the disease of addiction, particularly as it affects professional conduct; and 3) protection to the
public served by the Bar. The Lawyers and Judges Assistance Committee shall have all powers and duties as provided by Rule
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3(g) of the Rules of Discipline for The Mississippi Bar adopted August 1988 by the Supreme Court of Mississippi.”

9-15. Public Information Committee. (Twelve members, three-year terms). The Public Information Committee shatl
maintain and develap programs and resource materials for dissemination to the public concerning the law, the legal profession
and our system of justice; shall oversee the Bar's media relations strateqy, and shall serve as the Bar's liaison with the media
covering the law, the tegal profession and our system of justice.

9-16. Resolutions Committee. (Three to five members, one-year term). The Resolutions Committee shall receive,
approve, edit or disapprove all resolutions submitted for Bar action; no resolutions may be presented to any meeting of the Bar
unless it shall first be referred 10 the Resolutions Committee at least 30 days prior to such meeting, and unless the Resolutions
Committee shall have approved the resclution, without the consent of two-thirds of the members of the Bar who are present
and voting at such meeting.

9-17. Unauthorized Practice of Law Committee. (5ix to nine members, three-year terms). The Unauthorized Practice of
Law Committee shall investigate all claims concerning the unauthorized practice of law in Mississippi. The Committee shall
make recommendations to the Board of Commissioners in regard to the authorized practice of law and shall have authority,
subject to Board ratification, to take whatever steps are needed to prevent the unauthorized practice of law in Mississippi,

9-18. Women In The Profession Committee. (Fifteen members: three members to serve for three-year terms from each
district as provided in Article 6-1 of the Bylaws of The Mississippi Bar, and six members from the state at-large to serve for
three year terms.) The goals of the Women In The Profession Committee are to (1) assess and identify a) issues related to the
status of women in the legal profession, b) barriers that may prevent women attorneys from full participation in the work,
responsibilities and rewards of the profession, ¢) quality of life issues in the profession which affect both women and men; (2)
make recommendations to the Bar for action to create solutions to problems observed by the Committee and to address issues
raised by the Committee.

ARTICLE TEN
PUBLIC STATEMENTS

10-1, Policy. No Division, Section, or Committee of The Mississippi Bar (including any governing body or member thereof}
shall assume to represent The Mississippi Bar before any legislative body, any court, or any other tribunal, or to the public
unless authorized to do so by the Board of Commissioners. No report, recommendation or any action of any such Division,
Section, or Committee of The Mississippi Bar, shall be considered as the action of The Mississippi Bar, unless and until such
report, recommendation or action has been approved by the Board of Commissioners or the General Assembly in accordance
with these Bylaws.

Any reports, recommendations, or other actions of any Divisien, Section, or any committee of The Mississippi Bar which are not
inconsistent with any policy adopted by the Board or General Assembly may be released, announced or published as the action
of such Division, Section or committee of The Mississippi Bar, provided such report, recommendation or act:

{a) is germane to the purpose of such Division, Section or Cammittee;

{b) clearly indicates that it is the action of the Division, Section, or committee only and
not the Bar if it does not in fact represent the view or action of the Bar;

{c) does not conflict with the Bylaws or the established policy of The Mississippi Bar;
and

{d) is communicated in writing to the Executive Director of The Mississippi Bar in advance of the issuvance of the public
statement if feasible, or if not feasible, as soon after the issuance of the public statement as practicable.

ARTICLE ELEVEN
AMENDMENTS
These Bylaws may be amended at any Annual Meeting of the Bar or at any special Meeting of the Bar called for that purpose by
two-thirds of those present and voting, provided that the Executive Director shall have mailed notice of the proposed

amendment to all members of the Bar, or the proposed amendment shall have been published in an official publicaticn of the
Bar in either case at least two weeks prior to the meeting at which the amendment is to be voted upon.
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DR9-102{b) (4). In addition, the "end praduct”, or in other words, what the lawyer was hired to do, is usually also considered
to belong to the client. Wisconsin Bar Bulletin, June 1970 Supplement {Meme Opinion 4-78). On the other hand, the notes and
memorandums are usually considered to belong to the lawyer and be his work product. Missouri Bar Bulletin, May £978,
informal Opinian (Jan. 6, 1978). Contrary epiniens can be found which indicate the client has no absolute right to the files.
Maryland Opinions Infermal Opinion 76-50 (March 1, 1976). This committee cencludes that the better-reasoned opinions
generally recognize that to the extent the client has a right to his file, then his file consists of the papers and property delivered
by him to the lawyer, the pleadings or other end praduct developed by the lawyer, the correspondence engaged in by the
lawyer for the benefit of the client, and the investigative reports which have been paid for by the client. San Diego Bar
Assgciation, 25 Dicta, May 1978 (Opinion 1977-3). However, the lawyer's work product is generally not considered the property
of the client, and the lawyer has no ethical obligation to deliver his work product.

V. Substitution of Counsel

Almost all Bar associations recognize that a lawyer cannot ethically keep a client from discharging him and hiring another
lawyer, Informal Opinion ABA No, 1142 (Jan. 20, 1970). Mississippi recagnizes this general Rule in its Mississippi Rules of
Professional Conduct 1.16 by implication in Subparagraph {d). However, the implication of the Rule is made specific by the
comment:

A ciient has a right to discharge a lawyer at any time, with or without cause, subject to liability for payment of the lawyer's
services.

This committee concludes that the comment was not intended to create a cendition on the right of the client to discharge the
lawyer. Accordingly, a lawyer may not ethically condition his discharge by the client on the prier payment of all fees, However,
the discharge does not terminate the client's liability for the lawyer's services. If the discharged lawyer wishes to sue for breach
of contract, he may do so. Informal Opinion ABA No. 834 {April 26, 1965). The ethical issue with regard to the discharged
lawyer's fee will uitimately be the reasonableness of the fee. M.R.P.C. 1.5.

V1. Duties of Substituting Lawyer

Ethically, the substituting lawyer should not accept a client until the client has notified the substituted lawyer of his discharge.
Informal Opinion ABA 834 (April 26, 1965). A substituting lawyer has no ethical obligation to see that the fee of the substituted
lawyer is paid. See Informal Opinion ABA 1142 (}an, 20, 1970}, followed by Maryland Opinion 76-50 {(March 1, 1976) and, te a
{imited extent, followed in Florida Gpinion 76-29 {April 26, 1977). A contrary opinion was issued by the Connecticut Bar
Association in 53 Connecticut Bar Journal 466 (1979) (Opinion 31, October 11, 1578) where the Connecticut Bar found that, in a
contingency fee arrangement, the burden was on the substituting tawyer to protect the fee of the substituted lawyer by either
entering into an express agreement prior to taking the case, or by withholding from the client sufficient funds with which to pay
the fee.

This committee concludes that, untess the substituting lawyer agrees to take over the client's obligation to the substituted
lawyer, then the substituting lawyer owes no ethical duty to the substituted lawyer.

VIL Right of Lawyer to Withdraw

Generally speaking, a lawyer has the ethical right to withdraw from representation of a client and, in some instances, is required
to do so. The area is fully covered by M.R.P.C. 1.16. In exercising the right te withdraw, the lawyer should take reasonable
steps to avoid fareseeable prejudice caused to the client by his withdrawal., EC 2-32 and DR2-110(3)(2). See also Informal
Opinion ABA No. 1455 (June 4, 1980). Although a lawyer has the right of withdrawal, a lawyer is ethically admonished to
exercise this right cautiously. Canon 44 required the lawyer to show good cause before withdrawing from representatlon of a
client once he assumed employment. That Canon also reminded lawyers that the consent or desire of the client was not always
sufficient, ang indeed, M.R.P.C. 1.16{c} reminds lawyers that they shall continue representation notwithstanding good cause if a
court requires them to do so, As stated in Canon 44, "the lawyer should not throw up the unfinished task to the detriment of his
client, except for reasons of honor or self-respact.” A lawyer has a duty to fulfill his employment gbligation. Informal Opinion
ABA No. 1461 (Nav. 11, 1980). However, in ¢ertain instances, the lawyer has an equal obligation to withdraw. DR7-10l{a){2).
In both instances, the ultimate ethical consideration is for the lawyer to take those reasonable steps necessary to avord
faoreseeable prejudice to the client.

VIIL. Spedific Inquiry

1. Although it is not a per se violation, the provision in the contract allowing the discharged tawyer to select at hls option either
$60.00 an hour or 20% of the recovery as his fee may result in an unreasonable fee in violation of M.R.P.C, 1.5. Each case will
turn on its own facts as to the unreasonableness of the fee. For legal purposes, the courts have adopted the quantism meruit
basis for compensating discharged lawyers, and the Inclusien of such a provislon in the contract would be ethically safe.

2. Although it is not a per se violation, the provision in the contract which permits the lawyer to retain the client's file, even if
the case Is pending, until all fees and costs are paid may result in a violation of M_R.P.C. 1.16(d), if retaining the file prejudices
the rights of the client.

3. The provision which denies the client the right to change lawyers untll all fees and costs are paid is a per se violation of
M.R.P.C. 1.16.

4. The provislon which requires the client to have the substituted lawyer accept the discharged lawyer's contract in writing is a
per se violation of M.R.P.C, 1.16. This provislon effectively deprives the client of the right to change lawyers. The substituted

lawyer is forced to become the surety for the client's obligations to the discharged lawyer. Such a provision will surely chill, if
not totally freeze out, the client's ability to discharge the lawyer.

In conclusion, the relationship of lawyers and their clients regarding fees is interwoven with the law and ethics. What is legal
may not be ethlcal, and the mere existence of a legal right does not entitle a lawyer to stand on that right if ethical
conskderation requires that he forego it. Informal Opinion ABA No. 1451 {Nov. 11, 1980).

<< Click here to return tg the Ethics Opinions Index

Home | More Navigation | Website design by D2 Interactive | Powered by SpotEdit content management saftware

0600009

3of 3 6/3/2006 1:49 PM



