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REPLY TO APPELLEE ' S ARGUMENT 

I. F a c t u a l  C o r r e c t i o n s  

A p p e l l e e  c o n t i n u e s  t o  assert  p r o p o s i t i o n s  t h a t  s i m p l y  

a r e  n o t  t r u e .  The Amended Compla in t  ( R .  9 )  c l e a r l y  s tates 

M i s s i s s i p p i  Comp Cho ice ,  S I F  ( h e r e i n a f t e r  "Comp c h o i c e " )  i s  

t h e  a s s i g n e e  of  S a f e t y  ~ i s k  S e r v i c e s ,  Inc .  as w e l l  as o f  

E l i e  G r i n s t e a d  and  F r a n c i n e  G r i n s t e a d  as d e t a i l e d  h e r e a f t e r .  

The  C l a r k  f i r m ' s  main argument  t u r n s  on two i n c o r r e c t  

f a c t u a l  a s s e r t i o n s :  (1) t h a t  Comp C h o i c e  is n o t  an  a s s i g n e e  

o f  S a f e t y  Risk  S e r v i c e s ,  I n c .  ( B r i e f  a t  1 7 ) ;  and  ( 2 )  t h a t  

i t s  r e p r e s e n t a t i o n  o f  Comp C h o i c e  c o n c l u d e d  w i t h  i t s  n e g l i -  

g e n c e  p e r  se  f a i l u r e  t o  t i m e l y  a p p e a l  f rom t h e  u n d e r l y i n g  

case's f i n a l  judgment on Oc tobe r  1 8 ,  2002 ( B r i e f  a t  2 4 ) .  The 

C l a r k  f i r m  a r g u e s  t h a t  b e c a u s e  Comp Cho ice  was n o t  an  as- 

s i g n e e  o f  any c l a i m ,  i t s  "new" m a l p r a c t i c e  c o m p l a i n t  was 

u n t i m e l y .  Inasmuch as t h e  o n l y  e v i d e n c e  so f a r  p r e s e n t e d  is 

Comp C h o i c e ' s  p r i n c i p a l ' s  s t a t e m e n t  i n  an  a f f i d a v i t  t h a t  it 

h o l d s  a n  a s s i g n m e n t  f rom S a f e t y  R i sk  S e r v i c e s ,  I n c . ,  t h e  

t h i r d  p a r t y  a d m i n i s t r a t o r  and  o r i g i n a l  p l a i n t i f f ,  t h e  C l a r k  

f i r m ' s  p e r s i s t e n c e  i n  a s s e r t i n g  t h e  c o n t r a r y  i s  

i n e x p l i c a b l e .  

The  Amended Compla in t  s t a tes  i n  t h e  f i r s t  p a r a g r a p h  

t h a t  Comp Choice  is a n  a s s i g n e e  o f :  "any and  a l l  i n t e r e s t  of  

[ t h e  G r i n s t e a d s l  a g a i n s t  MS Comp C h o i c e ,  S I F ,  S a f e t y  R i sk  

S e r v i c e s ,  I n c . ,  M o n t i c e l l o  F o r e s t  P r o d u c t s ,  I n c . ,  



Evans/Giordano,  I n c . ,  and  t h o s e  i n  p r i v i t y  w i t h  them and 

S a f e t y  Risk  S e r v i c e s ,  I n c . "  ( R .  9 )  The second  mention o f  

S a f e t y  Risk  S e r v i c e s  a t  t h e  end  o f  t h e  s e n t e n c e  o n l y  makes 

s e n s e  i n  t h e  c o n t e x t  of  a n  i m p l i e d  "o f"  c o n n e c t i n g  

" a s s i g n e e "  w i t h  " S a f e t y  Risk  S e r v i c e s . "  O t h e r w i s e  t h e  second  

a p p e a r a n c e  o f  " S a f e t y  Risk  S e r v i c e s ,  I n c .  " i s  redundan t  

s u r p l u s a g e .  C o u r t s  do  n o t  i n t e r p r e t  c o n t r a c t s  o r  s t a t u t e s  

i n  s u c h  a  manner and  n e i t h e r  s h o u l d  Comp C h o i c e ' s  c o m p l a i n t  

b e  t r e a t e d  c a v a l i e r l y .  

I f  t h e r e  were any d o u b t ,  t h e n  t h e  C l a r k  f i r m  c o u l d  have  

r e q u e s t e d  a Ru le  1 2 ( e )  s t a t e m e n t  o f  t h e  claim. However, a n y  

d o u b t  would seem t o  have  been  r e s o l v e d  by t h e  a f f i d a v i t  o f  

Comp C h o i c e ' s  Guy Evans: " A f t e r  t h e  [ b a d  f a i t h ]  l i t i g a t i o n  

was conc luded ,  a l l  claims o f  S a f e t y  ~ i s k  S e r v i c e s ,  I n c .  and 

E l i e  G r i n s t e a d  a n d  h i s  w i f e  were a s s i g n e d  t o  MS Comp Choice  

SIF .  ' ( R .  7 1 )  

Second,  t h e  C l a r k  f i r m  p o s i t s  t h a t  i t s  r e p r e s e n t a t i o n  

ended w i t h  i t s  f a i l u r e  t o  t i m e l y  a p p e a l  t o  t h e  Supreme C o u r t  

f rom t h e  u n d e r l y i n g  Workers Compensat ion c a s e .  The a d d i -  

t i o n a l  c o n t a c t s  between Comp C h o i c e  and  t h e  C l a r k  f i r m ,  i t  

c l a i m s ,  were  " i n  t h e  n a t u r e  o f  winding  down t h e  r e l a t i o n -  

s h i p . "  ( B r i e f  a t  2 8 )  I n  s u p p o r t  o f  t h i s  c h a r a c t e r i z a t i o n ,  

t h e  C l a r k  f i r m  c i t e s  t h e  C o m p l a i n t ' s  r e f e r e n c e s  t o  i ts  neg- 

l i g e n c e ,  b r e a c h  o f  c o n t r a c t ,  a n d  b r e a c h  o f  f i d u c i a r y  d u t y  i n  

c o n n e c t i o n  w i t h  h a v i n g  f a i l e d  t o  a p p e a l  t h e  G r i n s t e a d  work- 
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ers compensation matter. (~rief at 21) 

The quotations are accurate, but they are not complete. 

The first count of the complaint refers to the Clark firm's 

"actions and inactions" as constituting breach of contract. 

The second substantive paragraph of Court I refers to the 

entire course of dealings between the Grinsteads and Comp 

Choice and accuses the Clark firm of having caused these 

untoward events through breach of contract. 

It would be an unusual case where later affidavits, 

depositions, and hearings did not lend substance to a com- 

plaint's or answer's allegations. The Complaint placed the 

Clark firm on notice that its course of dealing with the 

Grinstead matter was the subject of the claims against it. 

The Clark firm invites the Court to find an ultimate fact - 
when its representation.ended - on the back of a summary 

judgment motion granted at an early point in the litiga- 

tion. That issue most certainly involves a material issue 

of fact and is yet another error committed by the trial 

court, mandating reversing its decision and remanding this 

action. 

11. Standard of Review. 

Appellee attempts to distinguish the case law regarding 

preparation of the Memorandum Opinion almost - -  in toto by 

counsel for Appellee. Appellant's original discussion of 

the heightened standard (original brief at pages 8-9) still 
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a p p l i e s .  The s t a n d a r d  of  r e v i e w  r e m a i n s  d e  novo. -- 

111. Grounds o f  E r r o r .  

A .  The t r i a l  c o u r t  e r r e d  by f i r s t  c o n c l u d i n g  t h a t  a 
d u l y  f i l e d  c o m p l a i n t  must  b e  s e r v e d  b e f o r e  it c a n  b e  amended 
a n d  t h e n  r u l i n g  t h a t  a n  amended c o m p l a i n t ,  which o n l y  sub-  
s t i t u t e d  t h e  s t a t e d  claims' rea l  owner f o r  t h e  p r i o r  owner 
who had a s s i g n e d  t h e  claims, was " v o i d "  a n d  a  "new c a u s e  o f  
a c t i o n .  " 

Counse l  c o n t i n u e s  t o  a s s e r t  t h a t  t h i s  was a  new c a u s e  

o f  a c t i o n  ( A p p e l l e e ' s  B r i e f  a t  1 0 - 1 2 ) ,  when it is n o t .  A 

compar i son  o f  t h e  o r i g i n a l  Compla in t  ( R .  3 - 8 ) ,  w i t h  t h e  

amended Compla in t  ( R .  9-14) shows t h a t  t h e  ONLY d i f f e r e n c e  

i s  i n  p a r a g r a p h  o n e  naming t h e  p a r t i e s .  T h a t  p a r a g r a p h  

p l a i n l y  s ta tes  t h a t  Comp C h o i c e  i s  a n  a s s i g n e e  o f  t h e  i n t e r -  

es t  o f  b o t h  E l i e  G r i n s t e a d  a n d  S a f e t y  R i s k  S e r v i c e s ,  I n c .  

Counse l  asserts t h a t  a n  o r i g i n a l  c o m p l a i n t  must b e  

s e r v e d  b e f o c e  it is amended ( A p p e l l e e ' s  B r i e f  a t  11-13)  

No th ing  c o u l d  b e  f u r t h e r  f rom a c o r r e c t  i n t e r p r e t a t i o n  o f  

t h e  a p p l i c a b l e  case law.  F i r s t ,  t h e r e  i s  no  s u c h  l a n g u a g e  

i n  R u l e  1 5 ;  s e c o n d ,  u n d e r  M i s s i s s i p p i  c a s e  l a w ,  a n  amendment 

naming t h e  r e a l  p a r t y  i n  i n t e r e s t  relates back  t o  t h e  o r i g i -  

n a l  f i l i n g  d a t e  u n d e r  t h e  terms o f  R u l e  1 5  and  Ru le  17 .  S e e  

T o l b e r t  v .  S o u t h g a t e  Timber Co.,  943 So.2d 90,  101-02 (Miss. 

~ p p .  2006)  ( A p p e l l a n t ' s  B r i e f  a t  1 0 ) .  

Moreover ,  as t h e  ~ e n t h  C i r c u i t  p o i n t e d  o u t  i n  S c h e u f l e r  

v .  G e n e r a l  Host Corp. ,  where d e f e n d a n t  i s  aware  of  t h e  p a r -  

t i c i p a n t s ,  t h e  o p e r a t i v e  f a c t s  a n d  c r i t i c a l  i s s u e s  a r i s i n g  
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f rom t h o s e  f a c t s ,  d e f e n d a n t  c a n n o t  claim s u r p r i s e  by appea r -  

a n c e  of  a new owner o f  t h e  claims. 126  F.3d 1261,  1269-70 

( 1 0 t h  C i r .  1997)  ( A p p e l l a n t ' s  B r i e f  a t  1 0 )  Here, t h e  c a u s e  

o f  a c t i o n  arises o u t  o f  t h e  C l a r k  f i r m ' s  d e f e n s e  o f  a  work- 

er ' s  compensa t ion  case a s s e r t e d  a g a i n s t  t h e  employer ,  t h e  

t h i r d  p a r t y  a d m i n i s t r a t o r ,  S a f e t y  ~ i s k  S e r v i c e s ,  I n c . ,  a n d  

t h e  s e l f  i n s u r e d  f u n d ,  Comp C h o i c e  ( a l l  named p a r t i e s ) .  

A p p e l l e e  a g a i n  asser t s  t h a t  a c o m p l a i n t  must  b e  s e r v e d  

f i r s t  i n  o r d e r  t o  t r i g g e r  a r e s p o n s i v e  p l e a d i n g  b e f o r e  a 

c o m p l a i n t  c a n  b e  amended. ( A p p e l l e e ' s  B r i e f  a t  1 3 )  Appel- 

lees  h a v e  no  c a s e  l a w  i n  s u p p o r t  o f  t h a t  p r o p o s i t i o n .  More- 

o v e r ,  t h e  q u o t e  f rom t h e  King case, which h a s  been  

o v e r r u l e d ,  i s  i n  a n y  e v e n t  i n a p p l i c a b l e  t o  t h e s e  c i r -  

c u m s t a n c e s .  (862  So.2d a t  5 6 3 ) .  T h e r e  is no  case l a w  which 

s u p p o r t s  t h e  p r o p o s i t i o n  t h a t  Ru le  1 5  d o e s  n o t  a p p l y  b e c a u s e  

t h e  c o m p l a i n t  w a s  n e v e r  s e r v e d .  

The  C l a r k  f i r m  c i tes  a number o f  cases f o r  t h e  p r o p o s i -  

t i o n  t h a t  "an amended c o m p l a i n t  d o e s  n o t  r e v i v e  a c o m p l a i n t  

t h a t  was n e v e r  s e r v e d . "  ( A p p e l l e e ' s  B r i e f  a t  11, f n .  6 )  A 

c a r e f u l  r e a d i n g  o f  t h e s e  c a s e s  r e v e a l  t h a t  t h e y  d o  n o t  s t a n d  

f o r  t h a t  p r o p o s i t i o n  or h a v e  a n y t h i n g  t o  d o  w i t h  s u c h  a  no- 

t i o n .  Each of  t h e  c i t e d  cases c o n c e r n s  Ru le  4 ' s  120 d a y  

t i m e  l i m i t ,  n o t  whe the r  a n  amended c o m p l a i n t  " r e v i v e s "  o n e  

n e v e r  s e r v e d .  Those  c o u r t s  were p o i n t i n g  o u t  t h a t  it is  f a r  

more p r u d e n t  t o  s e r v e  t h e  o r i g i n a l  c o m p l a i n t  w i t h i n  t h e  1 2 0  
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d a y  t i m e  p e r i o d  r a t h e r  t h a n  b u n g l e  t h e  d e a d l i n e  w i t h  a n  a t -  

t e m p t e d  amendment. I n  o t h e r  words ,  t h o s e  cases are a b o u t  

t h e  s i m p l e  p r o p o s i t i o n  t h a t ,  e x c e p t  i n  u n u s u a l  c i r c u m s t a n c -  

es, amending a c o m p l a i n t  w i l l  n o t  c o n s t i t u t e  "good c a u s e "  

u n d e r  R u l e  4 ( h )  f o r  t o l l i n g  t h e  1 2 0  d a y  p e r i o d .  

Comp Cho ice  d o e s  n o t ,  a n d  h a s  n e v e r ,  c o n t e n d e d  t h a t  

f i l i n g  a n  amended c o m p l a i n t  e x t e n d s  o r  t o l l s  t h e  1 2 0  d a y  

p e r i o d .  It d o e s  n o t  need t o :  t h e  Amended Compla in t  w a s  

s e r v e d  w i t h i n  1 1 8  d a y s  of  t h e  f i l i n g  o f  t h e  o r i g i n a l .  A s  

t h e  C l a r k  f i r m  s u g g e s t s  t h r o u g h  i t s  i n a c c u r a t e  c i t a t i o n s ,  

a n d  a s  was a c c u r a t e l y  s t a t e d  i n  Comp C h o i c e ' s  p r i n c i p a l  

b r i e f  a t  1 6 ,  t h e  l a w  is c l e a r  t h a t  a n  amended c o m p l a i n t  d o e s  

n o t  e x t e n d  o r  res tar t  t h e  120  d a y  s e r v i c e  p e r i o d .  

What t h e  C l a r k  f i r m  a p p e a r s  n o t  t o  a p p r e c i a t e  f rom t h e  

c a s e s  it i n a c c u r a t e l y  ci tes i s  t h a t  i f  a c o m p l a i n t  - had t o  be  

s e r v e d  b e f o r e  it c o u l d  b e  amended, t h e r e  would b e  no i s s u e  

a b o u t  t h e  e f f e c t  o f  a n  amended c o m p l a i n t  on t h e  o r i g i n a l  

c o m p l a i n t ' s  120  d a y  p e r i o d  b e c a u s e  t h e  o r i g i n a l  would a l -  

r e a d y  have  been  s e r v e d .  Here, u n c o n t e s t a b l y ,  s e r v i c e  was 

t i m e l y  e f f e c t e d .  

Given  t h a t  Ru le  1 5 ( a )  c o n t a i n s  no  r e q u i r e m e n t  t h a t  a 

c o m p l a i n t  f i r s t  b e  s e r v e d  p r i o r  t o  i t s  amendment, it h a r d l y  

seemed n e c e s s a r y  t o  s t r i n g - c i t e  d e c i s i o n s  from t h e  f e d e r a l  

c o u r t s .  N e v e r t h e l e s s ,  c o n t r a r y  t o  t h e  C l a r k  f i r m ' s  a s s e r -  

t i o n  t h a t  a n  "amended c o m p l a i n t "  c a n n o t  b e  an amended com- 
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p l a i n t  f o r  t h e  l a c k  o f  a  p r e v i o u s l y  s e r v e d  c o m p l a i n t ,  t h e  

f e d e r a l  d e c i s i o n s  a re  unanimous as f a r  as r e s e a r c h  has  re- 

v e a l e d  t h a t  a  c o m p l a i n t  c a n  b e  amended ( o n c e  i n  t h e  f e d e r a l  

s y s t e m )  w i t h o u t  l e a v e  o f  c o u r t  a t  a n y  t i m e  b e f o r e  a respon-  

s i v e  p l e a d i n g  i s  s e r v e d .  Because  t h e  r u l e  s tates no o t h e r  

r e q u i r e m e n t s ,  t h e r e  p e r f o r c e  are  none.  See  Marsha l l  v .  

K n i g h t ,  445 F.3d 965,  970 ( 7 t h  C i r .  2006)  ( d e n i a l  of  amend- 

ment  p r i o r  t o  s e r v i c e  o f  answer  c o n t r a r y  t o  Rule  l 5 ( a )  ) ;  

Brown v. Johnson,  387 F.3d 1344, 1348 ( 1 1 t h  C i r .  2004) 

( a b u s e  of  d i s c r e t i o n  t o  r e f u s e  Ru le  1 5 ( a )  r i g h t  t o  amend 

p r i o r  t o  r e s p o n s i v e  p l e a d i n g ) ;  Shane  v.  Fauver ,  213 F.3d 

1 1 3 ,  1 1 5  ( 3 r d  C i r .  2000)  ( p e r  A l i t o ,  J ,  i n  t h e  t y p i c a l  c a s e  

where  d e f e n d a n t  a s s e r t s  t h e  d e f e n s e  o f  f a i l u r e  t o  s ta te  a 

claim by mot ion ,  t h e  p l a i n t i f f  may amend t h e  compla in t  once  

w i t h o u t  l e a v e  of  c o u r t ) ;  Breve r  v .  Rockwell  I n t ' l  Corp., 4  0  

~ . 3 d  1119,  1 1 3 1  ( 1 0 t h  C i r .  1 9 9 4 )  ( R u l e  1 5 ( a )  r i g h t  t o  amend 

w i t h o u t  l e a v e  of  c o u r t  p r i o r  t o  s e r v i c e  o f  " r e s p o n s i v e  

p l e a d i n g "  n o t  t e r m i n a t e d  by mot ion  t o  d i s m i s s ) ;  Washington 

v.  N e w  ~ o r k  C i t y  Bd. o f  E s t i m a t e ,  709 F.2d 792 (2nd  C i r .  

( a b u s e  o f  d i s c r e t i o n  t o  r e f u s e  amendment p r i o r  t o  s e r v i c e  of  

c o m p l a i n t  and  r e s p o n s i v e  p l e a d i n g ) ,  cert .  den., 464 U.S. 

1013  ( 1 9 8 3 ) .  

A l s o ,  amendment as o f  r i g h t  can  b e  f o r e s t a l l e d  o n l y  by 

t h e  s e r v i c e  of  a  " r e s p o n s i v e  p l e a d i n g . "  Cases un i fo rmly  

h o l d  t h a t  a " r e s p o n s i v e  p l e a d i n g "  i s  s o l e l y  o n e  o f  t h e  p l e a -  
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d i n g s  men t ioned  i n  R u l e  7 ( a ) .  O t h e r  r e s p o n s e s ,  s u c h  as mo- 

t i o n s  t o  d i s m i s s  or f o r  summary judgment ,  d o  n o t  s u f f i c e .  

S e e ,  e .g . ,  Euda v.  Board of  Educ. o f  F r a n k l i n  P a r k  P u b l i c  

S c h o o l  D i s t .  No. 84,  1 3 3  F.3d 1054,  1056-57 ( 7 t h  C i r .  1 9 9 8 )  

( m o t i o n  t o  d i s m i s s  n o t  " r e s p o n s i v e  p l e a d i n g " ;  e r r o r  t o  re- 

f u s e  amendment);  U n i t e d  S t a t e s  e x  re l .  Saa f  v. Lehman Broth-  

ers 1 2 3  F.3d 1307,  1308 ( 9 t h  C i r .  1 9 9 7 ) ;  S c h r e i b e r  D i s t r i b .  -1 

Co. v .  Serv-Well  F u r n i t u r e  Co., 806 F.2d 1393,  1 4 0 1  ( 9 t h  

C i r .  1 9 8 6 ) ;  McLellan v. M i s s i s s i p p i  Power & L i g h t  Co., 526 

F.2d 870,  872 n. 2  ( 5 t h  C i r .  1 9 7 6 )  ( n e i t h e r  mot ion  t o  d i s -  

m i s s  n o r  f o r  summary judgment i s  " r e s p o n s i v e  p l e a d i n g "  f o r  

p u r p o s e s  of  Ru le  1 5 ( a ) ) ,  v a c a t e d  i n  p a r t  on o t h e r  g rounds ,  

545 F.2d 919 ( 5 t h  C i r .  1977)  ( e n  b a n c ) ;  Kroger  Co .  v .  Adkins 

T r a n s f e r  Co., 408 F.2d 813 ( 6 t h  C i r .  1 9 6 9 ) ;  Rogers  v. G i r a r d  

T r u s t  Co., 159  F.2d 239 ( 6 t h  C i r .  1 9 4 7 ) ;  R o b e r t s  v .  Husky 

I n d . ,  I n c . ,  7 1  F.R.D. 479 (E.D.Tenn. 1 9 7 3 ) .  

The  C l a r k  f i r m  a p p e a r s  t o  m i s s  t h e  p o i n t  t h a t  it i s  t h e  

f i l i n g  o f  a c l a i m  w i t h  t h e  c l e r k  o f  a  c o u r t  t h a t  t o l l s  t h e  

l i m i t a t i o n s  p e r i o d  f o r  R u l e  4 ' s  s e r v i c e  p e r i o d .  Heard v.  

Remy, 937 So.2d 939, 942-43 (Miss. 2 0 0 6 ) .  A t  what  p o i n t  

w i t h i n  t h e  1 2 0  d a y s  a l l o w e d  u n d e r  Ru le  4 ( h )  a d e f e n d a n t  is 

s e r v e d  i s  i r r e l e v a n t ;  t h e  claim i s  s t i l l  t i m e l y .  Only t h e  

C l a r k  f i r m ' s  b l i n d  i n s i s t e n c e  t h a t  Comp Cho ice  somehow can- 

n o t  b e  a n  a s s i g n e e  of  a t i m e l y  f i l e d  c l a i m ,  a n d  t h e r e f o r e  

c l a i m  t h r o u g h  t h a t  t i m e l y  f i l e d  c l a i m  u n d e r  Ru les  1 5  and  1 7 ,  
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s u p p o r t s  i t s  argument .  The C l a r k  f i r m ' s  s u g g e s t i o n  t h a t  i t  

w a s  n o t  " p u t  on n o t i c e "  p r i o r  t o  t h e  r u n n i n g  of  t h e  s t a t u t e  

o f  l i m i t a t i o n s  ( B r i e f  a t  1 5 ,  19 ,  20) i s  i n c o r r e c t  s i n c e  

t h e i r  a l l e g e d  l i m i t a t i o n s  p e r i o d  w a s  t o l l e d  unde r  Rule  4  and 

d i d  n o t  e x p i r e  u n t i l  two d a y s  a f t e r  t h e  C l a r k  f i r m  was 

s e r v e d  a n d  "pu t  on n o t i c e . "  

B.  The t r i a l  c o u r t  i n c o r r e c t l y  r u l e d  t h a t  t h e  sub- 
s t i t u t i o n  of  t h e  r e a l  p a r t y  i n  i n t e r e s t  by way o f  t h e  amend- 
e d  c o m p l a i n t  was a "new c a u s e  o f  a c t i o n "  t h a t  d i d  n o t  relate 
back  t o  t h e  o r i g i n a l  f i l i n g  a n d  s o  was b a r r e d  by t h e  s t a t u t e  
o f  l i m i t a t i o n s .  

A p p e l l e e  e r r o n e o u s l y  a s s e r t s  t h a t  t h e  amended c o m p l a i n t  

c a n n o t  r e l a t e  back  b e c a u s e  it was i n s t e a d  a new p a r t y  to  a 

new a c t i o n .  ( ~ p p e l l e e ' s  B r i e f  a t  1 4 ) .  R u l e  1 5 ( a )  i n f o r m s  

t h a t  a p l a i n t i f f  s u b s t i t u t i o n  is p r o p e r  as l o n g  as t h e  new 

p l a i n t i f f ' s  c l a i m  a r o s e  o u t  o f  t h e  same c o n d u c t ,  t r a n s a c -  

t i o n ,  o r  o c c u r r e n c e .  S e r v i c e  o f  a  p l e a d i n g  p r i o r  t o  i ts 

amendment i s  n o t  n e c e s s a r y  u n d e r  Ru le  1 5 ( a ) ,  and f e d e r a l  

c o u r t s  r o u t i n e l y  h o l d  a c o m p l a i n t  may b e  amended as a m a t t e r  

o f  c o u r s e  p r i o r  t o  s e r v i c e .  Wr igh t  v .  Newsome, 795 F.2d 

964,  967 ( 1 1 t h  C i r .  1 9 8 6 ) .  I n  W r i g h t ,  t h e  E l e v e n t h  C i r c u i t  

c o n c l u d e d  t h a t  t h e  t r i a l  c o u r t  a b u s e d  i t s  d i s c r e t i o n  when it 

r e f u s e d  a n  amended c o m p l a i n t  b e c a u s e  t h e  o r i g i n a l  had n o t  

been  s e r v e d .  795 F.2d 964 ,  967 ( 1 1 t h  C i r .  1 9 8 6 ) .  

A p p e l l e e  c i t e s  Bracey  v.  S u l l i v a n ,  899 So.2d 210, 214 

( M i s s .  C t .  App. 2005)  a s  f u r t h e r  s u p p o r t  f o r  i ts  c o n t e n t i o n  

o f  a "new" c a u s e  o f  a c t i o n .  ( A p p e l l e e ' s  B r i e f  a t  p a g e s  
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14-16)  T h a t  c a s e  is i n a p p o s i t e ;  i n  it ,  a n  amendment a f t e r  

t h e  s t a t u t e  o f  l i m i t a t i o n s  had r u n  was s o u g h t  t o  a d d  a c a u s e  

o f  a c t i o n  f o r  a n  a i l m e n t  a n d  a p r e s c r i p t i o n  u n r e l a t e d  t o  

t h o s e  o f  t h e  i n i t i a l  c o m p l a i n t .  (899  So.2d a t  213-2141. 

Here, t h e  p a r t i e s  a n d  u n d e r l y i n g  f a c t s  are i d e n t i c a l .  S e e  

A p p e l l a n t ' s  B r i e f  a t  p a g e  1 2 .  

H e r e  a g a i n ,  A p p e l l e e  c o n t i n u e s  t o  assert t h a t  Comp 

Cho ice  d i d  n o t  d e f i n e  i t s e l f  a s  a n  a s s i g n e e  of  S a f e t y  R i sk  

S e r v i c e s ,  I n c .  a t  t h e  t i m e  it f i l e d  i t s  Amended Compla in t  

( A p p e l l e e ' s  B r i e f  a t  1 7 ) ,  i g n o r i n g  t h e  p l a i n  l a n g u a g e  o f  

p a r a g r a p h  o n e  o f  t h e  Amended Compla in t  ( R .  9 ) ,  much less t h e  

a f f i d a v i t  d e t a i l i n g  t h e  a s s i g n m e n t  adduced  i n  r e s p o n s e  t o  

t h e  mot ion .  ( R .  7 1 )  

C. The t r i a l  c o u r t  e r r e d  i n  g r a n t i n g  summary judgment 
b a s e d  o n l y  o n  t h e  p r e s c r i p t i v e  p e r i o d  a p p l y i n g  t o  t h e  C l a r k  
f i r m ' s  n e g l i g e n c e  p e r  se f a i l u r e  t o  t i m e l y  f i l e  a n  a p p e a l  
and  i g n o r i n g  t h e  l i m i t a t i o n s  p e r i o d  a p p l y i n g  t o  t h e  c l a i m s  
b a s e d  o n  t h e  C l a r k  f i r m ' s  h a v i n g  f a i l e d  t o  t i m e l y  a d v i s e  t h e  
p l a i n t i f f  - a d e f e n d a n t  i n  t h e  u n d e r l y i n g  w o r k e r s '  compensa- 
t i o n  matter - a b o u t  t h e  i n j u r e d  employee ' s  m e d i c a l  s t a t u s  
a n d  n e e d s .  

A p p e l l e e  t h e n  asserts t h a t  t h e  s t a t u t e  o f  l i m i t a t i o n s  

had r u n  a n d  was l i m i t e d  e x c l u s i v e l y  t o  November 11, 2002. 

( A p p e l l e e ' s  B r i e f  a t  2 2 ) .  

Both t h e  O r i g i n a l  Compla in t  ( R .  5-7) and t h e  Amended 

Compla in t  ( R .  12-13)  assert  c l a i m s  of  n e g l i g e n c e ,  b r e a c h  o f  

c o n t r a c t ,  and  b r e a c h  o f  f i d u c i a r y  d u t y .  These  e v e n t s  t o o k  

p l a c e  on s e v e r a l  d i f f e r e n t  d a t e s  and  o c c a s i o n s  t h r o u g h o u t  
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the duration of representation by the Clark Firm which ended 

in September 2003. To pinpoint one solid, arbitrary date of 

expiration is incorrect factually as well as legally. 

The Clark firm argues that its representation was 

coterminous with the underlying workers compensation litiga- 

tion. In support of the argument, the firm refers to the 

form release it transmitted on November 11, 2002, as evi- 

dence that Comp Choice knew "that there had been a final 

disposition of [the workers' compensation litigation] as the 

terms of payment of the workers' compensation benefits were 

being negotiated." (Appellee's ~ r i e f  at pages 21-22) That 

the form was unexecuted and, in any event, since Comp Choice 

had a few days earlier been sued for bad faith, this is evi- 

dence that the Clark firm's representation in negotiating 

payment of benefits was on-going as of November 11, 2002. 

The Rules of Professional Conduct would not have al- 

lowed the Grinsteads' lawyer direct contact with Comp 

Choice. Rule 4.2, Miss. R.Prof.Cond. The "negotiations" and 

continuing responsibility of Comp Choice to provide benefits 

under ~ississippi law following the final judgment would 

necessarily have been routed through the Grinsteads' lawyer 

to Comp Choice's lawyer. ~ccording to Joe Bridewell, the 

third party administrator, the Clark firm failed to keep him 

informed of Mr. Grinstead's medical needs and bills and this 

ultimately led to the firm's discharge in September of 2003. 
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(R. 6 8 )  

Comp C h o i c e ' s  claims a g a i n s t  t h e  C l a r k  f i r m  s p r i n g  f rom 

i t s  c o u r s e  o f  r e p r e s e n t a t i o n  d u r i n g  t h e  G r i n s t e a d  m a t t e r .  

The  Amended Compla in t  c o n t a i n s  no  e x p r e s s  l i m i t a t i o n s  on t h e  

acts a n d  o m i s s i o n s  on which i t  b a s e s  i t s  claim of  

m a l p r a c t i c e .  B r i d e w e l l ' s  a f f i d a v i t  makes c l e a r  t h a t  Comp 

C h o i c e  claims m u l t i p l e  e v e n t s  o f  m a l p r a c t i c e ,  n o t  harm re- 

v e r b e r a t i n g  f rom o n e  act o r  o m i s s i o n  t o  act .  The cases c i t -  

e d  by t h e  C l a r k  f i r m  b e l i e  i ts  a s s e r t i o n  t h a t  t h e  

r e p r e s e n t a t i o n  ended i n  Oc tobe r  or November o f  2002. 

A G e o r g i a  case,  ill v. S t a t e ,  269 G a .  23,  4 9 4  S.E.2d 

6 6 1  ( G a .  1 9 9 8 ) ,  c i t e d  by t h e  C l a r k  f i r m ,  a s s e s s e d  whether  

d e f e n s e  c o u n s e l ' s  r e p r e s e n t a t i o n  o f  a p r o s e c u t i o n  w i t n e s s  

o v e r  t h r e e  y e a r s  b e f o r e  h i s  r e p r e s e n t a t i o n  of  t h e  d e f e n d a n t  

r e n d e r e d  h i s  a s s i s t a n c e  i n e f f e c t i v e .  The two c r i m i n a l  c a s e s  

were u n r e l a t e d  a n d  t h e  w i t n e s s  - s e r v i n g  a t w e n t y  y e a r  s en -  

t e n c e  - had p r o v i d e d  no  c o n f i d e n t i a l  i n f o r m a t i o n  t o  t h e  l a w -  

y e r  t h a t  would have  p r e v e n t e d  a t h o r o u g h  c r o s s - e x a m i n a t i o n  

( a n d  t h e r e f o r e  e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l )  o r  o t h e r w i s e  

h a v e  a f f e c t e d  t h e  l a w y e r ' s  d e f e n s e  o f  H i l l .  The Georg ia  

Supreme C o u r t  had l i t t l e  t r o u b l e  c o n c l u d i n g  t h a t  t h e  r e p r e -  

s e n t a t i o n  o f  a c r i m i n a l  d e f e n d a n t  ended w i t h  s e n t e n c i n g  ab-  

s e n t  a n  o b l i g a t i o n  t o  a p p e a l .  

However, t h o s e  f a c t s  a r e  f a r  f rom a  w o r k e r s '  compensa- 

t i o n  r e p r e s e n t a t i o n .  The C o u r t  may n o t i c e  t h a t  t y p i c a l l y  
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l a w  f i r m s  h a v e  long- t e rm r e l a t i o n s h i p s  w i t h  w o r k e r s  compen- 

s a t i o n  i n s u r e r s ,  as was t h e  case h e r e .  ( R .  7 0 )  A g i v e n  r e p -  

r e s e n t a t i o n  may n o t  c o n c l u d e  w i t h  t h e  f i n a l  judgment be- 

c a u s e  o f  t h e  f i n a l  s e t t l e m e n t  o p t i o n s  a l l o w e d  unde r  Miss. 

Code Ann. §§71-3-29, and  71-3-37(10) ,  a n d  because ,  as w a s  

t r u e  i n  t h e  u n d e r l y i n g  G r i n s t e a d  c a s e ,  t h e  award w a s  f o r  

t e m p o r a r y  t o t a l  d i s a b i l i t y  b e n e f i t s .  ( R .  2 5 )  I n  a s e n s e ,  

t h e  G r i n s t e a d  case w a s  i n  i t s  i n f a n c y :  maximum m e d i c a l  re- 

c o v e r y  was y e t  t o  b e  d e t e r m i n e d  as w e l l  a s  whether  and  t o  

what  d e g r e e  G r i n s t e a d ' s  d i s a b i l i t y  w a s  permanent .  Moreover,  

o n c e  t h e  Commiss ion ' s  judgment became f i n a l  i n  t h e  u n d e r l y -  

i n g  c a s e ,  Comp C h o i c e  had a n  o n g o i n g  d u t y  t o  meet t h e  terms 

o f  t h e  award,  r e g a r d l e s s  of  t h e  bad f a i t h  l a w s u i t .  Miss. 

Code Ann. §71-3-37. I n  t h i s  case, t h e  " f i n a l  judgment" o f  

t e m p o r a r y  t o t a l  d i s a b i l i t y  d i d  n o t ,  by i t s  n a t u r e ,  c o n c l u d e  

t h e  case b u t  o n l y  a l l o w e d  t e m p o r a r y  b e n e f i t s .  

I n  S t e v e n s  v. Lake,  615 So.2d 1177,  1 1 8 2  ( M i s s .  1 9 9 3 ) ,  

t h e  Supreme C o u r t  o f  M i s s i s s i p p i  c o n s i d e r e d  whe the r  a long-  

term r e l a t i o n s h i p  be tween a l a w y e r  a n d  c l i e n t  would t o l l  t h e  

p r e s c r i p t i v e  p e r i o d  f o r  a m a l p r a c t i c e  claim. A s  t h e  C l a r k  

f i r m  c o r r e c t l y  p o i n t s  o u t ,  t h e  C o u r t  t h e r e  r e j e c t e d  t h e  i d e a  

t h a t  mere c o n t i n u i t y  o f  t h e  r e l a t i o n s h i p  w a s  t h e  t o u c h s t o n e  

f o r  a p p l y i n g  a s t a t u t e  o f  l i m i t a t i o n s .  I n s t e a d  t h e  C o u r t  

l o o k e d  t o  t h e  c o n t e n t  of  t h e  r e p r e s e n t a t i o n  as it r e l a t e d  t o  

t h e  m a l p r a c t i c e  c l a i m .  
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An on-going r e l a t i o n s h i p  where  a l a w y e r  r e n d e r s  s e r v i c -  

es u n r e l a t e d  t o  t h o s e  c l a i m e d  t o  g i v e  r ise t o  t h e  

m a l p r a c t i c e  claim d o e s  n o t  t o l l  a l i m i t a t i o n s  p e r i o d .  Under 

t h i s  s t a n d a r d ,  t h e  C o u r t  s h o u l d  l o o k  t o  t h e  t i m e  t h a t  t h e  

C l a r k  f i r m  l as t  r e p r e s e n t e d  Comp C h o i c e  w i t h  r e s p e c t  t o  t h e  

E l i e  G r i n s t e a d  w o r k e r s  compensa t ion  matter. Accord ing  t o  

t h e  o n l y  e v i d e n c e  i n  t h e  r e c o r d  on t h i s  s u b j e c t ,  t h a t  d a t e  

w a s  i n  September  o f  2003. 

D .  The t r i a l  c o u r t  e r r e d  i n  c o n v e r t i n g  t h e  d e f e n d a n t -  
a p p e l l e e ' s  mot ion  t o  d i s m i s s  t o  a m o t i o n  f o r  summary judg- 
men t ,  i g n o r i n g  d i s c o v e r y  propounded w i t h  t h e  amended 
c o m p l a i n t  a n d  a  m o t i o n  by p l a i n t i f f - a p p e l l a n t  t o  compel re- 
s p o n s e s  t o  t h a t  d i s c o v e r y .  

T h e  M i s s i s s i p p i  Supreme C o u r t  h a s  r e p e a t e d l y  conf i rmed  

t h e  e n t i t l e m e n t  o f  d i s c o v e r y  r e s p o n s e s  by a p l a i n t i f f -  

a p p e l l a n t .  Jones  v.  J a c k s o n  P u b l i c  S c h o o l s ,  767 So. 2d 730, 

1[3, ( M i s s .  2000) ;  A l a d d i n  C o n s t r .  Co. v. John Hancock L i f e  

I n s .  Co., 914 So. 2d 169 ,  1 7 5  ( M i s s .  2 0 0 5 ) .  ' M i s s i s s i p p i  

Ru les  o f  C i v i l  P r o c e d u r e  1 2 ( b )  a n d  1 2 ( c )  b o t h  p r o v i d e  " a l l  

p a r t i e s  s h a l l  be  g i v e n  r e a s o n a b l e  o p p o r t u n i t y  t o  p r e s e n t  a l l  

m a t e r i a l  made p e r t i n e n t  t o  s u c h  a mot ion  by Ru le  56"  where 

t h e  o r i g i n a l  Rule  1 2 ( b )  mot ion  is c o n v e r t e d  t o  o n e  f o r  sum- 

mary judgment under  Ru le  56. 

A p p e l l e e  a r g u e s  t h a t  t h e  r e q u e s t e d  d i s c o v e r y  was i r re l -  

e v a n t  and  would n o t  l e a d  t o  any  m a t e r i a l  i n f o r m a t i o n .  

( A p p e l l e e ' s  B r i e f  a t  3 0 ) .  T h i s  i s  s i m p l y  u n t r u e ,  and a t  

b e s t  i s  unknown u n t i l  d i s c o v e r y  r e s p o n s e s  were r e c e i v e d  and  
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d e p o s i t i o n s  t a k e n .  

CONCLUSION 

T h i s  a p p e a l  i n v o l v e s  a R u l e  1 2  mot ion  t o  d i s m i s s  erro- 

n e o u s l y  c o n v e r t e d  t o  a Rule  56 m o t i o n  f o r  summary judgment,  

d e s p i t e  t h e  p r e s e n c e  o f  two material f a c t s :  Comp Choice ,  

p l a i n t i f f  i n  t h e  amended c o m p l a i n t ,  w a s  a n  a s s i g n e e  o f  Sa fe -  

t y  R i s k  S e r v i c e s ,  and  t h e  a l l e g a t i o n s  o f  n e g l i g e n c e  as t o  

a p p e l l e e  t h e  C l a r k  Fi rm c o n t i n u e d  u n t i l  i t s  d i s m i s s a l  i n  

September  o f  2003. 

The  d e c i s i o n  below w a s  f u r t h e r  compounded by t h e  t r i a l  

c o u r t  e r r i n g  as a matter o f  l a w  i n  h o l d i n g  t h a t  a n  i n i t i a l  

c o m p l a i n t  must b e  f i l e d  b e f o r e  b e i n g  amended. Here, t h e  

c o m p l a i n t  was p r o p e r l y  amended a n d  t i m e l y  s e r v e d .  

The t r i a l  c o u r t  a g a i n  e r r e d  i n  r u l i n g  t h a t  a n  a s s i g n e e  

a s s e r t i n g  an  i d e n t i c a l  c a u s e  o f  a c t i o n  under  i d e n t i c a l  f a c t s  

became a new c a u s e  o f  a c t i o n .  

E r r o r  c o n t i n u e d  i n  a r b i t r a r i l y  a p p l y i n g  a s i n g l e  d a t e  

f o r  t h e  p r e s c r i p t i v e  p e r i o d  i n  t h e  f a c e  o f  t h e  aforemen- 

t i o n e d  m a t e r i a l  f a c t s ,  and  c o n c l u d e d  by i g n o r i n g  Comp 

C h o i c e ' s  f i l e d  d i s c o v e r y  and  mot ion  t o  compel r e s p o n s e s ,  

i n s t e a d  p r e c i p i t o u s l y  g r a n t i n g  t h e  mot ion  f o r  summary 

judgment . 
Even one  o f  t h e  f o r e g o i n g  e r r o r s  would b e  c a u s e  f o r  

-mand. The combina t ion  of  f o u r  e r r o r s  mandates  t h a t  t h e  

judgia ' n t  of  t h e  lower  c o u r t  b e  r e v e r s e d  and  t h a t  t h i s  a c t i o n  
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b e  remanded. 
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