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I. STATEMENT OF THE CASE

A. Nature Of The Case, Course Of Proceedings and
Disposition Below

On April 15, 2002, Rhudro Wince filed his complaint in the
Second Judicial District of Bolivar County seeking monetary damages
for bodily injuries sustaineé on June 18, 2001 in the deli area of
the Supervalu store located in Cleveland. Wince tripped and fell

over a 30 inch high piece of angle iron that defendants caused to

be bolted to the floor, at the end of the deli line.

After disgcovery and pﬁe-trial proceedings, on July 31 to
August 1, 2006, a jury trial;was held before the Honorable Albert
B. Smith, III, Circuit Judge.?By special interrogatory verdict, the
jury found defendants' negligence was the sole proximate cause of
Wince's injuries and damages'and awarded Wince $250,000. The jury
answered the interrogatories propounded and made specific factual
findings that Wince was not negligent and did not proximately cause
or contribute to his injuries and damages. C.P. 835, Final
judgment in the amount of $2$0,000 was entered on August 3, 2006.
(C.P. 849-850)'. ©On August 4, 2006, defendants filed their post-
trial motion for judgment notwithstanding the verdict, or in the
alternative, fior a new triél. (C.P.851-855), By order dated
October 31, 2006, the trial court denied defendants' motion for
judgment notwithstanding theéverdict or in the alternative for new

trial. (C.P. 944). Feeling aggrieved, defendants filed their

1

The appeal record in this case consists of the clerk's papers (C.P.
1-965), the trial transcript (T. 1-302) and the exhibits received
into evidence (E. 1-213).



notice of appeal on November 20, 2006. (C.P. 945-946).
B. STATEMENT OF FACTS
Rhudro Wince, age 58, iives in Cleveland; on June 18 2001,
Wince went to the Supervalu s;ore to eat lunch. The deli is located
in the northeast corner of the Supervalu store. As customers
apprcach the deli, the food offered for sale can be seen through

the glass win&ows of the stéam table. To keep the steam table in

place, Sgpervalu bolted a 30 1nch hlgh plece of angle 1ron to the

AT = s ey

floor at the west end of the steam table In late February or early

March, 2001, Supervalu replaced the old steam table with a shorter
steam table, but left the 30 inch high piece of angle iron bolted
free standing. T. 121. The piece of angle served no purpose. Fred
Henry (store manager) had called a maintenance man to come and
remove the angie iron 2-3 times. T. 124. After the fall, Henry paid
Maggie Cameron's (deli cook):husband to remove the exposed angle
iron from the fleoor. T. 130.

The videotape reveals Wince got his lunch and walked past the
piece of angle iron to get a cup of ice tea. As he began to get
the tea, a lady approached him and started to talk; he made one
step back and tripped over the angle iron. T. 116. The piece of
metal tripped him. T. 117. Maggie Cameron and Dorothy Beasley (deli
employees) witnessed the fall. T. 119. The incident report

indicated the piece of angle 1ron grabbed his brltches leg. T.

- e e € o T 2 R i R

119; E. 162-63. After the fail, Maggie Cameron drove Wince to
Bolivar Medical Centexr. T. 134; T. 168. Wince's medical bills
caused by the fall at Supervalu exceeded $13,509. The fall limited

Wince's ability to reach above his head and his lifting is now

2



limited. He can not 1lift over 25 pounds. T. 188-89. Prior to the
fall, he was able to lift up to 50 pounds and was able to work and
function everyaay. T. 190. After the fall, his back pain is severe
and he now has to take medication daily. He can not work as a
carpenter himself, but now has to hire sub-contractors to perform
work for him. T. 121. Dr. Rommel G. Childress, a board certified
orthopedist, brescribed Wince demercl to relieve the pain
associated with his injuries. Dr. Childress assigned Wince a 10-15
percent perman?nt partial impairment to the body as a whole as a
resuit of the Supervalu falli E.26.
II. SUMMARY OF THE ARGUMENT

The evidence before the jury in this trip and fall case was
hotly disputed and conflicting. Wince convinced the jury that
defendants were negligent in creating a dangerous condition and
breached their duty to keep the premises in a reasonably safe
condition; at trial, defeniants claimed the condition was not
dangerous, but was open and obvious and that Wince's negligence was
the sole cause or a contributing cause of his injuries. Stated
differently, both\EEEE%ﬁs c%éimggwgggmgghg;mmggwgggigggggJ Vaughn

PRpE

v. Ambrosgsino, 883 So. 2d 1167 (Miss. 2004); Mayfield v. Hairbender,

903 So. 2d 733, 737 (Miss. 2005). Wince's evidence when considered
in the most favorable light to him and the reasonable inferences
drawn therefrom was sufficient to support the jury verdict in his
favor; the trial court correétly submitted the case to the jury on
the issues of sole and/or comparative negligence on Wince's and
defendants' behalf as required by Miss. Code Ann. §§ 11-7-15 and

11-7-17 (1972). Under this Court's holding in Fulton v. Robinson,




664 So.2d 170, 175 (Miss. 1995), since defendants created and
caused the piéce of exposed angle iron to be bolted to the floor
and Wince's injuries occurred in an area inside the store, jury
questions existed. Mayfield, 903 So. 2d at 739. The evidence as to
defendants' n@gligence, Wince's contributory negligence and the
openness and oﬁviousness of the angle iron were disputed. The jury

reconciled the disputed issues in Wince's favor. The jury's

verdict is a finding of fact and cannot be set aside unless no

reasonable hypothetical juror could have found as the jury found.

B e e e T

Classic jury ilissues were created by the conflicting testimony of
the witnessesg, and it became the responsibility of the properly
instructed jur? to determine what weight and credibility it wished
to assigned. Fieming v. Floyd, 2007 WL 4200442 (Miss.) at Page 9.
There was gsufficient evidence before the jury to support the jury's
finding that defendants' negligence was the sole proximate cause of
Wince's injuries and damages. The jury verdict i1s beyond the
authority of an appellate court to disturb. Patterson v. Liberty
Assocs, LLP, 910 So. 2d 1014, 1022 (Miss. 2004). Therefore, the
jury verdict should be affirmed.
ITI. ARGUMENTS

1. ' The Court Did Not Abuse Its Discretion In
Denying A New Trial.

The denial of a motion for new trial is review for abuse of
discretion. Migs. Transp. Comm'n v. Highland Dev, LLC., 836 So. 2d
731, 734 {(Miss. 2002). Appellants assert that the jury verdict
which allocated no fault to Wince must be reversed and remanded for

a new trial. To demonstrate fault on behalf of Wince, appellants



cite an out of context statement made by Wince's attorney during a
discussion of sproposed jury instructions between the Court and
counsel. T. 246. The cited statement was not made in the presence
of the jury. The findings of the jury are to be based on the

evidence presented at trial. The statements of _counsel are not

b St

evidence. Haggerty v. Foster, 838 So. 2d 948, 954 (Miss. 2003).
Appellants assért there was “overwhelming evidence” on the issue of
Wince's contributory negligence. Appellants Brief 6-7. However,
in the absence of uncontradicted evidence, there are gquestions for
the Jjury to resolve, Rather than being uncontradicted, the
evidence in this case was disputed and conflicting as whether the
defendants wefe solely or comparatively negligent in creating a
dangerous condition that was open and obvious and whethexr Wince was

contributorily negligent. The Court submitted the case to the jury

via a special interrogatory verdict, as follows:

JURY INSTRUCTION # P-9
VERDICT

The jury is instructed to answer the following questions with
respect to the plaintiff’s June 21, 2001 fall at the Super Valu
Store and any damages resulting therefrom:

1. Do you find from a preponderance of the credible
evidence that defendants created a dangerous condition by
bolting a 30 inch high piece of angle iron to the floor close to
the cashier and cash register in the deli area of the Super Valu
store?

(Yes or No) YES

2. Was negligence on the part of the defendants a
proxirnate or coutributing cause of plaintiff’s injuries and/or
damages resulting therefrom?



(Yes or No) YES
3. Do you find from a preponderance of the credible
evidence that Plaintiff was negligent and failed to exercise
reasonable care for his own safety?
| (Yes or No) NOQ

4. Was the negligence on the part of Plaintiff a proximate
or contributing cause of his injuries and/or damages resulting
therefrom?

(Yes or No) NO

5. What sum of money do you find would reasonably
compensate Plaintiff for the total damages he sustained as a
proximate result of the June 21, 2001 fall at the Super Valu?

j $250.000

- 6. If you answered "YES" to both Questions (2)and(4),
then what percent of that total negligence in causing plaintiff’s
injuries and damages, if any, do you attribute to the plaintiff:
Plaintiff........oooivimvniiiii, %,
Defendants ........oooeeeeveririeinreneenere et %
Must total 100%

SIGNED 8/1/06
FOREPERSON DATE

C.P. 835-836. The interrogatories gubmitted the factual issgues to
the jury to decide. Defendants pled affirmative defenses set forth
under Miss. Code Ann §§ 11-7-15 and 11-7-17 (1972) and Miss. Code
Ann. § 85-5-7(7) (1999); under these statutes, as the trier of
fact, the jury determined the percentage of fault for each party
alleged to be ét fault. The qury specifically found as fact that
defendants' negligence was the sole proximate cause and that Wince

wag not contributorily negligent. Befendants had the burden to

prove apportionment of fault. Pearl Public School Digtrict wv.

Groner, 784 8So. 24 911, 916 (Miss. 2001); Marshall Durbin v.
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Warren, 633 So. 2d 1006, 1009 (Miss. 1994). Defendants were
required to convince the jury that Wince solely caused or
contributed to his injuries. Defendants failed to do so. In this
case, it is undisputed that the steam table was removed in late
February or early March; after that point, the exposed piece of
angle iron served no purpose.

The Jjury considered the conflicting evidence and found in

Wince's favor. Causation ig determined by the jury. " Donald v.

Amoco Prod. Co., 735 So. 2d 161, 174 (Miss. 1999). According to the
verdict, the j@ry specifically answered each question and believed
the exposed piece of angle iron created a dangerous condition, that
defendants' negligence was the sole proximate cause of Wince's
injuries and damages and that Wince was not contributorily
negligent in causing his injuries. C.P. 835-36. When facts are in
dispute as they were in this case, the jury is given the power to
resolve the factual disputes; this jury resolved the disputed

factual issuesfin Wince's favor. The jury chose to believe Wince's

?efevidence which indicated he acted in a reasonable manner. This jury

was provided an opportunity to assess fault based on principles of
comparative negligence, but chose not to find that Wince was
contributorily negligent. Moreover, it was the province of the jury
to weigh the credibility of the witnesses. Jackson v. Griffin, 390
So. 2d 287 (Miss. 1980). After careful review of the record, a

reascnable, hypothetical juror could have returned a verdict as

A At P 7 s

Tt B g S AT 8 - - - e
this one did. There is ample evidence supporting the jury's

verdict. When the evidence is disputed and different conclusions

argued, the Court “has refused to take an issue from the jury or to

7



interfere with a jury's decision.” McKinzie v. Coon, 656 So. 2d

134, 140 (Miss. 1995).

In Breaux v. Grand Casinog of Migsigsippi , 854 So.2d 1093,
1098 {(Miss. Ct. App. 2003), a trip and fall case, the Court
instructed the jury on comparative negligence, but the jury found
for the defendant casino. The plaintiff appealed the jury's
verdict. On appeal, the court stated:

The jury is the ultimate judge of the weight
of the evidence and the credibility of the
witnesses. Jackson v. Griffin, 390 So.2d 287,

289 (Migs. 1980). “Because of the jury verdict
in faveor of the appellee, this Court will
resolve all evidentiary conflicts in the
appellee's favor and will draw all reasonable
inferences which flow from the testimony given
in favor of the appellee.” _Southwest Miss.
Reg'l Medical Ctr. v._ Lawrence, 684 So.2d
1257, 1267 (Miss. 1996) {(quoting Bobby
Kitchens, Inc. v. Misgissippi Ins. Guar.
Assog., 560 So.2d 129, 131 (Miss. 1989)). We
will not set a31de the ]ury 8 verdict unlessuM

v AT e r————

the verdict is so contrary to the overwhelmlng

e o T AT e Ll . S e rgaat, -

weight of the eV1dence that to allow it to

gtandﬁ ”woulgw sangtlon an uncon501onable
injustice. Herripgton, 692 So. 2d at 104.

Id. at 1098. Just as in Breaux, the jury in this case was given
both sole and comparative negligence instructions. The Jjury was
entitled to weigh the evidence and credibility of the witnesses.
Here, Wince presented credible proof that his fall was caused by to
the defendants' sole negligeﬁce and not due to any contributory
negligence on his behalf. There was sufficient evidence to support

the jury's verdict finding that defendants' negligence was the sole



and proximate @ause of his injuries and damages.

The recenﬁ decision in the Fleming case is on point. In
Fleming, a coliision resulted when plaintiff-Fleming attempted to
enter the westboud lane of traffic. At trial, the circuit judge
gave the jury a comparative negligence instruction which gave the
jury the opportunity to find, from conflicting evidence, that both
Fleming and Floyd were negligent and that their combined negligence
was the proximate contributing causes of the accident, thus
allowing the jury to arrive at an award representing just
compensation for Fleming, but then reducing that award by
percentage of Fleming's negligence. Id. at page 9. However, the
jury chose to find from the credible evidence that plaintiff-
Fleming was negligent and that her negligence was the sole
proximate cause of the accident and her resulting injuries and
damages. On writ of certiorari, the Mississippi Supreme Court
reversed the Mississippi Court of Appeals' decision and reinstated
the jury verdic¢t and noted:

Certainly, when we consider the totality of
the record, classic jury issues were created
by the conflicting testimony of the witnesses,
and thus it became the responsibility of the
properly-instructed jury to determine what
weight and credibility it wished to assign to
the testimony of the various witnesses. With
this being said, we can state with confidence
that by allowing the jury verdict in favor of
Floyd to stand, we are not by any stretch of
the imagination sanctioning an unconscionable
injustice. Patterson, 9210 So.2d at 1018
(citing Herrington, 692 So.2d at 103-04). The
jury verdict therefore is beyond the authority
of an appellate court to disturb. Id. At 1022

(citing Maddox v. Muirhead, 738 So.2d 742,
743-44 (Miss. 1989)).

Id. at 10. The reasoning of Fleming is equally applicable in this

9



case. The trial court pfoperly instructed the fjury. Defendants
interposed no objection to the trial court's jury instructions.
There is no merit to this issue. The jury resolved the conflicting
tegtimony. The jury is in the best position to evaluate the
testimony and determine what portions of the testimony and witness
it will accept or reject. When conflicting testimony exists, the
jury determineé the weight and worth of the witnesses' testimony
and credibility at trial. Reversal of a jury verdict 1s not
warranted unless it is against the overwhelming weight of the
evidence and @redible testimony, Wallace v. Thorton, 672 So. 24
724, 727 (Miss. 1996).

Finally, appellants' reliance on Busby v. Anderson, 2006 WL

3409899 (Miss. Ct. App. 2006) for the proposition that “[t]he trial
court's failure to allow a new trial where no fault was allocated
to Mr. Wince is reversible error” is seriously misplaced.? The
reversible error in Busby was not was not predicated upon the

jury's failure to apportion fault. Rather, the reversible error in

Busby was cau%ed by the trial judge's failure to either _grant

was a proximate,contributing cauge of plaintiff-Busby's injuries or

a directed verdlct that the jury return a verdict for plaintiff-

——— TS

Busby. The Court of Appeals stated the “[jlury should never have

o e VA AT Lederias

beean allowed to con81der that W1111an1 was not negligent. The

o e A T Pt N AT IR i e PR L L e e

T -

uncontradlcted,proof showed that he was negligent. 2006 WL 3409899

2 on November 29, 2007, the Mississippi Supreme Court
granted a writ of certiorari. See 968 So. 24 948 (Table).

10



at page 11. In explaining the trial judge's error, the Court

explained that Instruction D-2 was faulty and stated:

——

T R daund

The = proper approach would have been to
instruct the jury that Willi ige
ag a matter of law and then allow the jury to
consider and determine by proper instructions
whether William was solely negligent or
whether Marilyn was comparatively negligent.
See Choctaw Maid Farms v. Hailey, 822 So. 2d
911 (Y11) (Miss. 2002). If the jury found
Marilyn bore some degree of comparative
negligence, the jury should have then found to
what  degree. 1d4. The jury should have
deteirmined Marilyn's total damages and reduced
her ' damages based upon her degree of
comparative negligence, if any, all under
proper instructions from the court. Id.

Id. at 11. Appellants have simply mischaracterized or misperceived

the reversible error in Busby. Moreover, unlike the instructions in

Busby, the instructions in this case fairly, accurately and
adequately stated the law on comparative fault. In this case,

appellants interposed no on the record objection to the jury
instructions imn chamber or when read in court. The failure to make
an on record contemporaneous objection to jury instructions
constitute a waiver. Busick, 856 So. 2d at 312. The argument lacks
merit.
2. The Trial Court Correctly Denied
Defendants' Motion For Summary Judgment,
Motion for Directed Vexrdict and Motion
For Judgment Notwithstanding The Verdict
In this appeal, defendants argue that Wince failed to prove a
dangerous condition existed and the trial court committed
reversible error when it denied defendants' motion for a directed

and subsequent motion for judgment notwithstanding the verdict. If

an invitee is injured by an artificial/man-made condition on an

11



adjacent or internal part of the business premises, then there is
a jury questioh as to the openness and obviousness of the danger.

Tharp v. BunqeiCorD., 641 So. 24 20 (Miss. 1994); Tate v. Southern

Jitnev Jungle, 650 So. 2d 1347 (Mlss. 1995); Baptiste wv. Jitnev

Jungle, 651 So. 2d 1063 (Miss. 1995); Downs v. Choo, 656 So. 2d 84
(Miss. 1995} ; Mayfield, 903 So. 24 at 739; Vaughn, 883 So. 24 at
1171.

At trial, the evidence heard by the jury was disputed on the
issue of whether the 30 inch piece of angle iron constituted an
unreasonably &angerous condition or whether Supervalu and its
managexr negliéently caused Wince's fall and injuries. What
constitutes a dangerous condition is not defined by Mississippi law
and is to be‘QEEggminedmby t@e.tr;er_oﬁrfaqt. Lowery v. Harrison
County Bd. of_SuQervisors, 891 So. 24 264, 287 (Migg. Ct. App.
2004} . The issue of whether the 30 inch high piece of angle iron

was a dangero@s condition is a jury question. Anderson v. B.H.

Acguisition, Inc., 771 So. 2d 914, 919 (Miss. 2000); Lockwood V.

Isle of Capri Corp., 962 So. 2d 645, 649 (Miss. Ct. App. 2007). On
appellate review of a trial court's denial of a motion for summary
judgment, a motion for a directed verdict and a motion for judgment
notwithstanding the verdict, this Court must consider de novo the

evidence in the same light ag the trial court. Wirtz v. Switzer,

586 So0.2d 775 (Miss. 1991). In deciding a motion for summary
judgment and for directed verdict, the trial court must view the
evidence most favorably to the non-moving party, and if by any
reasonable interpretation, it can support an inference of liability

which the non%moving party seeks to prove, the motion must be

12



denied. Turnér v. Wilson, 620 So.2d 545, 550-51 (Miss. 1993).

Fipps v. Piggly Wiggly, 809 So. 2d 722, 725 (Miss. Ct. App. 2002).
In other words, if the evidence considered is sufficient to support
a verdict in favor of the moving party, the motion for summary
judgment and fbr directed verdict must be denied. See, Paymaster

Oil wv. Mitchell, 319 So.2d 652 (Miss. 1975); Jesco, Inc. V.

Shannon, 451 Sp.2d 694, 699-700 (Miss. 1984). Therefore, a review
of the evidenbe ig necessgary to determine if the trial court
correctly deni%d defendants' motion for summary judgment, motion
for a directed}verdict and motion for judgment notwithstanding the
verdict. Wincefs charge of negligence is that defendants caused the
30 inch high piece of metal to be bolted to the flcocor and created
a dangerous c¢ondition for its customers. 1In their answer,
defendants denied liability for Wince's injuries and asserted
affirmative defenses that Wince's own negligence was the sole cause
of hig injuriés, and if not the sole proximate cause, Wince's
negligence wag a proximate contributing cause, and his damages
should be reduced by the doctrine of comparative negligence.
Defendants admitted they caused the 30 inch high piece of angle
iron to become exposed, but contended the angle iron was open and
obvious. Speciﬁically, defendants charged Wince with contributory
negligence in failing to use ordinary care to not avoid the 30 inch
metal post.

At trial, Wince proved he was an invitee in the Supervalu
gtore; he proved the 30 inch high metal post bolted to the floor
cauged him to trip and fall and that he was injured as a result

therecf. The evidence was sufficient for the jury to find that the

13



existed to support the award of damages or that the verdict was the
product of bﬂas, passion, or prejudice. South Central Bell

Telephone Co., Inc. v. Parker, 491 Sc.2d 212, 217 (Miss. 1986).

In Haggerﬁx v. Foster, 838 So. 2d 948 (Miss. 2003), plaintiff-
Haggerty sued defendant -Foster and Foster Construction Company for
bodily injuries arising out of an automobile collision. At trial,
the trial judge instructed the jury on comparative fault. The jury
returned a verdict for the defendants and judgment was entered.
The trial court denied plaintiff-Haggerty's motion for judgment
notwithstandiné the verdict, or alternatively for a new trial. On
appeal, the Mississippi Supreme Court held the evidence was
gufficient to ﬁaise a jury question as to how the accident occurred
and that the cpmparative fault instruction was not error. As to
issue of whether the trial court properly denied plaintiff-
Haggerty's po$t-triél motions, the Court noted both parties
presented evidénce supporting their theory and stated:

-In short, given the deference that is
afforded a jury's verdict when, as here, the
evidence presented at trial conflicts and is
capable of more than one interpretation, it
cannot be said that the trial court erred in

refusing to grant a judgment notwithstanding
the verdict or a new trial.

At fecenees

Id. at 963.

In Bugick v. St. John, 856 So. 2d 304 (Miss. 2003), a car

wreck case, the jury was instructed on comparative negligence. The
jury returned a verdict in favor of defendant-St. John. On appeal,
plaintiff-Busic¢k contended the Jjury verdict was against the
overwhelming wéight of the evidence. The Mississippi Supreme Court

rejected the argument and stated:

15



matter of law.

On interiocutory appeal, the Mississippi Supreme Court
reversed the order granting a new trial and the peremptory
instruction upbn retrial and reinstated the jury verdict in favor
of defendants.: The Mississippi'Supreme Court's reasoning follows:

. In addition to Ammons' testimony, there
ig detailed expert testimony to the effect
that: the intrusion of the white wvehicle into
the lane of travel occupied by White was the
primiry cause of the accident. Moreover, the
testimony and computer/video models presented
by White's expert, Dr. Frank Griffith,
demonstrate the plausibility o¢f White's
defense and support his testimony- that the
negligence of the unknown driver of the small
white vehicle wag at least a proximate
contributing cause, if not indeed the sole
proximate cause, of White's collision with
Stewman. When one examines the evidence
presented at trial in the light most favorable
to White, and gives White the benefit of all
favorable inference that may be reasonably
drawn therefrom, it is undeniable that the
igsue of negligence was, and is, a question
for the jury. In Henson v. Roberts, 679 So.
2d 10641 (Miss. 1996), this Court once again
stated the test applied to a jury verdict:
Once  the jury has returned a verdict in a
civil case, we are not at liberty to direct
that Jjudgment be entered contrary to that
verdict short of a conclusion on cur part that
given the evidence as a whole, taken in the
light most favorable to the verdict, no
reagcanable, hypothetical Jjuror could have
found as the jury found.

Id. at 38. The White decision supports Wince's contention that
the evidence was disputed and it was the jury's right to weigh and
resolve the evidence. The argument lacks merit.
Conclugion
For the foregoing reasons, and on the basis of the authorities

cited, the jury verdict and final judgment in Wince's favor should
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be affirmed.
. +h
SO BRIEFED, this the [0” day of January, 2008.
Respectfully Submitted,

Rhudro Wince, Appellee
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